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Vou. 81, | CALCUTTA. | No. 1 
сломи: ——————  ÁÉÁ-— —  — 
CIVIL REVISION. 
Before Mr. Justice A. S. M. Akram, and Mr. Justice 
P. Chakravaritt. | 
PRAFULLA CHANDRA KARMAKAR CiviL. 
AND OTHERS | 1945. 
» we 
р * | December, 12, 13) 18. 
PANCHANAN KARMAKAR =~ 


AND OTHERS.* 


Furisdiction—-Reference to arbitration —Pending reference, Court, if can 
proceed with the suit—Enquiry as to compromise—Compromise disputed 

by one of the parties—Indian Arbitration Act (of 1940), sections 5, 

1а(1)(®), 41. 

Per Akram, F.: Опсе the dispute goes to arbitration, the authority of 
the Court to proceed with the suit is suspended and it cannot deal with the 
subject matter of the reference as long as the reference stands ; it is only when 
the arbitration is superseded that the suit, as it were, revives and the matter in 
dispute can be dealt with by the Court. 

An enquiry as to whether there has been a compromise, which one of the 
parties disputes, necessitates dealing with the subject matter of the reference 

"to arbitration and will be contrary to section 23 clause (2) and section 25 
Proviso to the Arbitration Act. . 

Per Curiam: The Court cannot take notice of a compromise and give 
effect to it, after a reference to arbitration has been made, 

DoolyChand v. Mokan Lal (1) referred to, 

Akram, $. expresses no opinion upon the question whether an arbitra- 
tion can be set aside by mere consent of parties. ? 

Pe» Chakravariti, Y. 1 After a reference to arbitration has been made in 
a suit through the Court, the parties cannot be allowed, by mere consent, 
to abandon the arbitration and go on with the suit or ask for a fresh 
references 


* Civil Revision No. 1745 of 1945, against an order of J. N. Roy, Esq.» 
Subordinate Judge, and Court, Pabna, dated the 4th August, 1945. 
(1) (1932) I. L. R, 51 Cale, 432. E | 
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Sohamari Bai v. Chatia Ram (1) : Sri Lal v. Arjun Das (a) and Mi, Aishan 
v. Abdulla (3) explained. 

Butif concluded compromise in undisputed terms be placed before the 
Court by all the parties, whether before an award has been made or after, the 
Court may grant leave to revoke the submission under section 5 of the 
Arbitration Act and, on superseding the arbitration agreement thereafter under ^ 
section 12 (т) (b), pass a decree in terms of the compromise, But the compro- 
mise, before it is acoepted, must be considered on its own account as to whether 
it is valid and cannot be accepted as a matter of course. 

When, however, a compromise is only alleged by one party but disputed by 
the other, the existence of such a disputed compromise cannot be a good 
ground for granting leave to revoke the submission and the Court has no power 
to entertaln the question of such a compromise or to embark upon an enquiry 
as to its factum. 


In no case can a compromise be given effect to by the Court without first 
superseding the reference. 


. The scope of section 41 of the idis Arbitration Act is limited to 
attracting the procedural rules of the Code of Civil Procedure to proceedings 
before the Court under the Arbitration Act. 


Section 41 of the aforesaid Act cannot make applicable to such proceed- 
ings the provisions of order 23 rule 3 which are inapplicable to anything but 
a suit, Nor can section 141 of the Code make them applicable, since a pro: 
ceeding arising out of objections to ап award is not a proceeding, original in 
character, 


Application for Revision under section 115'0f the Code of Civil 
Procedure by Defendants Nos. т and a. 


The material facts appear from the judgment of Chakravartti, J. 
Mr. Bansorilal Sarkar for the Petitioners. 
Mr. Amaresh Chandra Roy for the Opposite Parties. 


C. А. V, 
The following judgments were delivered : 


Akram, J.:—The facts out of which this Rule arises are 
shortly these : pending a partition suit No 12 of 1944 before the- 
second Subordinate -Judge, Pabna, the parties thereto put in a joint 
petition on the 20th December, 1944, for reference of their dispute 
to certain arbitrators. The order for reference to the arbitrators 
was made on the.a3rd January, 1945 ; soon after that, the plaintiff 


and defendant No. 3 -on the 16th April, 1945, applied for super- 


(1) (1914) 23 I. C. 591. 
(2) A. I. R. [1925] Cale, тог. | 
(3) А. 1. К. [1927] Lah, 156. 7 E 
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session of the reference ; the arbitrators, however, submitted their Сты 
award оп Һе aoth April, 1945 ; the plaintiff and the defendant 1945. 
wed 


No. 3 thereupon filed objections against the award on the arst 
April, 1948, the matter was then adjourned ; later, on the arst of 
May, 1945, both parties applied for time for effecting a compro- Pandbénas Karma 
mise, time was granted till the 28th May, 1945, but no compromise kar. 
could be arrived at, subsequently on the 17th of July, 1945, the Akram, F. 
plaintiff filed a petition embodying certain terms of compromise - == 
said to have been arrived at between the parties оп the 16th July, 
1945, and prayed for a decree in terms thereof. The defendants 
Nos. т апі з thereupon on the 24th of July, 1945, filed a petition 
denying the alleged compromise and stating that the objections to 
the award not having been disposed of, the compromise could not 
be recorded. 
The learned Subordinate Judge, however, by his order dated 
the 4th of August, 1945, overruled the contention of defendants г 
and 2 and adjourned the case for, deciding the factum and validity 
etc. of the compromise. 
Against that order the defendants Nos. 1 dd 2 obtained the 
present Rule. It is contended by the learned advocate for the 
petitioners that the Court below acted erroneously in taking up 
the question of the factum and validity of the alleged compromise 
during the pendency of the arbitration proceedings. 
It seems to me that this contention is well founded. Once the 
dispute goes to arbitration the authority of the Court to proceed 
with the suit is suspended and it cannot deal with the subject- 
matter of the reference as long as the reference stands ; it is only 
when the arbitration is superseded that the suit, as it were, revives 
and the matters in dispute can be dealt with by the Court. What 
. 18 sought to be done inthe present case, isto embark upon an 
inquiry and to determine whether in fact there has been a compro- 
mise, which one of the parties dispute. Such an inquiry in my 
opinion will necessitate dealing with the subject matter of the 
reference and that would be contrary to section 23, clause (2) and 
section 25 proviso, to the Arbitration Act. I am therefore of 
opinion that so long as the reference subsists the present inquiry 
in pursuance of the order dated 4th August, 1945 cannot go on. 
Reference in this connection may be made to tlie case of Dooly 
Chand v. Mohan Lal (1). _ ` 
Upon the question whether an arbitration can be set aside by 


Prafulla Chandra 
Karmakar 


(1) (1923) 1. L. R. 51 Cale. 432. 
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Z5 . шеге consent of parties I do not think it necessary, to express any 
1945. opinion ‘as that question does not arise оп the facts and circum- 

Prafulla Chandra stances of the present case and in this connection all that I would - 

Karniakar point out is that consent by parties, is not included in the grounds 
Panchanan Karma- specified under section 30 under which an award can be set aside, 
Far. and that tinder section 32 an award cannot be in any way affected 
Akram, F. E otherwise than as provided in the Act. i 
6 For the reasons stated above I set aside the order dated the 4th 
August, 1945 and send back the case to the learned Subordinate 
Judge so that the petition dated the 16th April, 1945, relating to 
révocation of the reference: and the petition dated the 21 April, 
1945, relating to the objections to the award may be dealt with, 
in refererice to the grounds specified in those petitions, and dis- 
posed of in accordance with law. The Rule is made absolute with 
costs. Hearing fee is assessed at two gold mohurs. 
Chakravartti, J. :—I agree in the order proposed by my 
learned brother, but as the. qüestion raised by the Rule is one of 
. Some importance, I would like to add & few observations of 
my own. D 
All the facts need not be repeated by me. It will be enough 
to recall that on the 2oth August, 1942, which was some time after. 
& joint written statement bad been filed, an application was made 
by the parties for а reference of the dispute to the arbitration of 
three gentlemen. Pursuant to that application, a reference was made 
-ón the 23rd January, 1945. On the réth of April, however, the. 
opposite parties filed an application before the-Court whereby they 
prayed that the reference might be superseded, since they suspected 
the arbitrators of partiality for the petitioners and could not expect 
a fair award. The hearing of this application was adjourned till 


the 18th April and thereafter till the 218, but it does not appear - ' 


that it was-ever heard on the merits. Inthe meantime, on the 2oth- 
of April, the arbitrators filed their award. On the next day, the 
opposite parties filed their objections to the award, but on the arst 
of May following an application, purporting to be an application by 
both the parties апа signed by their pleaders, was filed and thereby 
a month’s adjournment was asked for on the ground that the parties 
_ Were trying to effect a compromise. The adjournment was granted 
"and on the gth of July dnother -application, also purporting to be 
on behalf of both the parties, was filed, asking for further time. 
СА week's adjournment was granted and the 16th of July was fixed 
for the filing of the terms of compromise. No such terms were 
filed on the 16th, but on the 17th July an application was -filed by 
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the opposite parties, alleging that terms of compromise had been 
settled onthe 16th July and asking for a decree in accordance 
therewith. To this application the -petitioners replied by stating 
that they had never agreed to any terms of compromise and they 
raised the further objection that the dispute between the parties 
having been referred to arbitration and an award having been duly 
made and filed, the matter could only be dealt with under the 
Indian Arbitration Act and under that statute no compromise by 
the parties was permissible in law or could be recognised. 

By his order dated the 4th of August, 1945, the learned Judge 
overruled this plea in bar. He held that even after the dispute 
involved im a suit had been referred to arbitration through the 
court, it was within the rights of the parties to adjust their diffe- 
rences amicably and agree that the award should be superseded ; 
and that when they thus superseded the award by consent, it was 
open to and possible for the court to dispose of- the suit in accor- 
dance with the compromise. 15°. ‘this view, the learned Judge 
fixed a date for hearing as regards the factum and validity of the 
alleged compromise. It is against this order that the present Rule 
was obtained. : 

Mr. Sarkar who appeared on behalf of the petitioners conten- 
ded that the learned Judge had acted wrongly and without juris- 
diction in deciding to embark upon an enquiry as to the factum 
and-validity of.the compromise. Не referred to sections 17, 23(2), 
go and 32 of the Indian Arbitration Act and submitted that after 
a reference had been made to arbitration, the court could deal 
with the matter referred only in the manner provided for in the 
Act and had to go on with the reference until and unless it super» 
seded it on one of the grounds which the Act recognised. A 
Compromise between the parties, he pointed out, was not one of 
the grounds of supersession recognised by the Act, with respect 
to either the reference or the award, and he pointed out further 
that i in the case the reference had not in fact been superseded 
at all. 

Mr. Roy яна appeared on behalf of the opposite parties абава 
to section 4r of the Act and contended that since by virtue of 


that provision the Civil Procedure Code applied to proceedings . 
before the court under -the Act, . Order 23, rule 3 necessarily : 


applied and therefore a proceeding arising out of a dispute regard- 
ing the award could lawfully be compromised under the provisions 
of the Arbitration Act itself. Such a proceeding, it was said, had 
arisen in this case upon the objection filed to the award by the 
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opposite parties and it was а proceeding before the court under 
the Act. Mr. Roy also relied on section 3o(c) which, according 
to bim, would authorise the court to set aside an awardon the 
ground that it had been invalidated by a compromise. He did 
not, however, challenge the contention of Mr. Sarkar that the 
reference had not yet been superseded in the present case and 
conceded that so far as the learned Judge had proceeded to 
enquire into the compromise without first superseding the arbitra- 
tion, he was in error. 

Now, whether or not the court can at all take notice of a com- 
promise and give effect to it, after а reference to arbitration has 
been made, it is quite clear that it cannot do so until the reference 
is superseded. This was pointed out in the case of Dooly Chand 
v. Mohan Lal (0), а decision to which the learned Judge has him- 
self referred. Though the decision was given with reference to 
the Arbitration Act of 1899, the principle laid down there is all 
the more applicable to a case ' under the present Act which enjoins 
by more than one section that after there has been a reference and 
till that reference subsists, further proceedings can only be by 
way of the reference being worked out. Apart from statutory 
provisions, the principle seems to be warranted by the very nature 
ofa reference to arbitration. Such a reference is itself an adjust- 
ment or compromise and so long as it is pending, there cannot 
possibly be room for another and a different compromise, Two 
compromises cannot co-exist at the same time, nor can two autho- 
tities have simultaneous seizin of the matter in dispute, viz, the 
court and the arbitratiors. 

Inthe present case, the learned judge has not superseded the 
compromise yet, at least expressly, and the Rule might perhaps be 
disposed of on the simple ground that even assuming a compro- 
mise could be entertained after a reference to arbitration, the' 
learned Judge, not having superseded the reference, had no 


jurisdiction to take up the matter of the compromise at the present ~~ 


stage. But to do so would be to leave the learned Judge without 
any guidance asto the next stepto be taken. The meaning of 
his decision appears to be that in law it is competent to the parties 
to supersede a reference or an award by consent, but in this parti- 


. cular case the consent is to be found not іп any agreement outside 
“the compromise but in the fact that the parties had compromised, 


if any compromise has been concluded at all. It follows that 


(1) (1923) I L. К, gt Calc, 432. 
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even if he has to supersede the reference before he can entertain 
the compromise, ће: ground on which he is asked to do so and 
which he considers a valid ground being consent, and such con- 
sent being embodied in the alleged compromise itself, he must 
first find a valid compromise before he can supersede the reference. 
The enquiry into the existence of à valid: compromise must on 
the facts of this case come first in order, but, quite obviously, 
such enquiry would be pointless if asa matter of law parties can- 
not supersede a reference or an award, by a compromise, nor can 
the court supersede either on the ground that the parties have 
composed their differences. The questions whether the assump- 
tion of law made by the learned Judge is correct has therefore to 
be examined. | 

The precise question by this Rule was not decided in the case 
of Dooly Chand v. Mohan Гаі (т). All that was said there is 
that the parties could not be allowed to compromise before the 
reference had been superseded, but nothing was said as to whether 
a reference could or could not be superseded оп the ground that 
the parties wanted to compromise or had compromised. 

In considering this question, it would be useful to bear it in 
mind that the present case is one of a reference to arbitration 
through the intervention of.the court in a pending suit, What 
the position would be іп а case of a reference without the .interven- 
tion of the court, it is not necessary to consider. : 

It would ‘also be useful to bear in mind a distinction which 
perhaps was not fully appreciated, in the court below or during 
the argument before us. The learned Judge has, more than once, 
used the expression “supersede the arbitration or award by con- 
sent”, Thdt language is far too general and would cover a' case 
where the parties, aftera reference had been made or an award 

< given, simply agreed between themselves that the arbitration 
"should be abandoned'and the-suit proceeded with in ‘the “ordinary 
* way o: that there should be a fresh submission, The question 
whether the parties could terminate an arbitration in this manner 
revoking the reference at their will and asking the court to resume 
the trial or make another reference, is not within the ambit of the 
present case, Here the question:is a narrower one and it is 
whether, after a reference has been made-.to arbitration, the par} 


ties may be allowed to settle the dispute altogether between them-c 


eslyes and ask the court for a decree in terms of the settlement 
* с> Sx 


` 4 
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^ 
or whether the law requires them to adhere to the reference made, 
unless the same fails by reason of one of the causes mentioned in 
the Arbitration Act. 

No case covering the point and decided under the Act of 1940 
was cited before us and asfaras I have been able to investigate, 
none can be found in the books. The learned Judge has relied 
upon the case of Sohamari Bai v. Chatta Ram (1) but I do not 
think that decision is of any assistance. There on the evidence 
of the arbitrators who were examined in court, the award was 
modified so asto bring out their real intention ‘and the parties 
having consented to the award ag 80 modified, a decree was passed 
in accordance therewith. The case was one under- paragraph 17 
of the and schedule to the Code and in upholding the decree in 


' revision, a learned Judge of the Punjab Chief Court, sitting singly, 


observed that the decree was really based upon a compromise 
and wasa good decree, since proceedings under para. 17 could 
be compromised as much as.-proceedings under para. 20 of the 
Code. This decision does not cover the present point, for in the 
first place it dealt with reference without intervention of -the court 
‘and, secondly, what happened was that arbitrators themselves 
explained their award and the parties having refrained from raising 
any objections to the award as it finally turned out to be, a decree 
was passed, not in supersession or modification of the award but 
in accordance with its terms. Two other, cases were: cited before 
us from the Bar. The first was the decision in Sri Lal v. Arjun 
Das (2) where Chitty J., sitting singly, had to deal with a case 
where an award was filed out of time and the parties; having, seen 
the award before it was filed, entered into an agreement - not to 
question its validity “whether on the ground of expiry “of time өг 
otherwise howsoever”. Referring to an objection that the time, 


for filing the award could not be extended on an application present Es 


ed after the award had been filéd, the learned Judge observed 
that it could be met in various ways, ons of which might be that" 
“the agreement was an adjustment of the suit which could -be 
enforced by a decree under the provisions of Ordér 23, rule 3 of 
the Code. This observation, apart from the fact that it made 
with reference to an arbitration under the Code, does not represent 
any decision. The second case cited was that of МЕ. Atsham v. 


` Abdulla (3), decided by a Judge of the Lahore High Court, sine 


() (1914) 231. С. юз. 7 ! 
(а) A. I. R. [1925] Calc. ror. E 
(3) A. L К, [1927] Lah, 156. 


+ 
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singly. There the validity of a compromise decree passcd by a Ciit; 
Revenue Court was assailed on the ground that before passing the 1945, 


Court had not cancelled a reference to arbitration which was pen- Prafulla Chandra 
ding. Actually, what happened was that after the reference had Karmakar 
been made, a rasinama signed by the parties and attested by the Panchanan Karma- 
arbitrator, was filed in court and a decree was passed in accordance kar, 
with its terms. Dealing with the objection to the decree, Zafar Chakravartti, J. 
Ali, J. observed that “even after the reference to arbitration, the 
parties were not precluded from settling the dispute amicably by 
mutual agreement and it was therefore not necessary to cancel the 
reference before accepting the compromise.” The second part 
of this observation is opposed to the view taken by the Calcutta 
High Court in the case already referred to and the first part, being 
supported by no reasons, is of little assistance. 
Reference was also made to the decision of this High Court 
in the case of Rabindra Nath Chakravarti v. Jnanendra Nath. 
Bhaduri (1), but that case is of even less assistance. What was held 
there was that a decree passed in accordance with certain terms of 
settlement, varying an award made under the Indian Arbitration Act 
of 1899, was a nullity and not executable and what was executable 
was the original award, subject to the terms of settlement being 
pleaded аз a bar to execution. The reason given was that under 
the Arbitration Act of 1899, no decree had to be or could be 
passed on an award and therefore the decree was without juris- 
diction. That decision has no bearing whatsoever on the present 
question. 
That an agreement to refer to arbitration, placed under the 
direction of the Court, cannot be treated as ап ordinary 
contract, revocable at the will of the parties by consent, or by 
one of themon pain of damages, is intelligible—for the court 
cannot be allowed to be trifled with nor the course of litigation 
. to be confused by repeated changes of procedure at the behest 
`of litigants. To that extent the statutes relating to arbitration 
have certainly abrogated “the old common law rule that an 
arbitration agreement is revocable at will. It may therefore be 
conceded at once that the parties cannot merely abandon an 
arbitration by consent. But it would seem strange if tbe 
law also were that once a reference has been made to arbitration, 
the parties can no longer even settle their dispute or bring the 
settlement before the court, but must continue the strife till a 
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decree on the basis of the award is made and compromise. if at 
all, thereafter. A suit is but a dispute ; the function of the court 
is but to decide it; and an arbitration is but an alternative 
machinery of decision. That a statute should, because a reference 
has been made to arbitration, forbid the parties to terminate the 
dispute by mutual agreement and to obtain from the court an 
agreed decree, would certainly seem extraordinary, specially 
since no question of public policy can possibly be involved ; but 
ifthe Indian Arbitration Act contains provisions to that effect, 
they must of course be enforced. The provisions of the Act may 
thereforé be examined. 

The sections relied on behalf of the petitioner are sections 
23(2) and the latter part of section 32. The first provides, ‘as did 
para 3 (2) of the and Schedule to the Code, that where a matter 
is referred to arbitration, the court shall not, save in the manner 
and to the extent provided in the Act, deal with such matter in 
the suit. The second provides that notwithstanding any law for 
the time being in force, no arbitration agreement or award shall 
be set aside, amended, modified or in any way affected otherwise 
than as provided in the Act. The cases in which an arbitration 
agreement can be ordered to cease to bave effect are provided 
for, first, in section 12(2) (b) which by section 25 is made appli- 
cable to arbitration through the intervention of the court and, 
secondly, in section 19. The grounds on which an award can be 
set aside are set out in section зо. А compromise" between the 
parties is not mentioned in the Act as one of the grounds on which 
a reference can be superseded or an award set aside., ` 

On behalf of the opposite parties, reliance is placed upon 
sections 41 and 3o(c). The former provides that subject-to the 
provisions of the Act and the rules framed thereunder, the Civil 
Procedure Code shall apply to all proceedings before the Court 
under the Act. The latter provides that an award can be set aside 
on the ground that it has been improperly procured or is other- 
wise invalid. р 

To take up first the contentions of the opposite parties, the 
argument based on section 41 of the Act does not appear to me 
to be sound. It would appear that the argument, even if sound, 
ould not apply to all cases, although if sound, it might be suffi- 
ent for the purposes of the present case. The argument was 
at since objections had been’ filed to the award and a proceed- 
ing started thereon, to such proceeding the Civil Procedure Code, 
including Order 23, rule 3-would apply and ‘therefore such 
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proceedings could lawfully be compromised. This argument can Cn 
have no application where no award, has been filed or no objec- 1945. 
tions raised thereto and does not answer the general question аз Prafulla Chandra 
to whether the parties can settle their dispute by agreement, after | Karmakar 

a reference has been made to arbitration. Panchanan Karma- 


Be.that as it may, the argument, in my opinion, is. gaand for быз 
three reasons. In the first place, the operative part of section 41 Chakravartti, J. 
is prefaced by the words “subject to the provisions of the Act” mE 
and therefore the Civil Procedure Code can apply only subject to 
the provisions of sections 2:(2) and 32. Since those provisions 
forbid- interference with the reference and the award except as 










isexcluded. Indeed, it seems to me that the scope of sectim j 
limited to -attracting the procedural rules of the Code f$ m 
dings before the Court under the Arbitration Act. - 3 
In the second place, Order 23, rule 3, speaks of adjus$ee 

compromise of the suit whereas section 4r attracts the, Coda hi 
to proceedings under the Act which are very different from the 
suit itself. -It follows: that section 41 cannot make. applicable to 
such proceedings the provisions of Order 23, rule 3. which by 
their very. terms are inapplicable to anything buta suit. ..Nor can | P1988 
section r41 of the Code make them ,applicable,. since a proceeding 
arising out of. ӨЕ to an award i is not a. proceeding, original 
in character. 

. In the'third place, the argument, if closely examined, wil be 
found to. carry its own refutation. If a dispute has arisen Over 
an award and а proceeding started thereon and if; Order 23.rule 3 
applies to such a proceeding as: contended, only tbe proceedings 
can be compromised but пої ће suit itself. The whole scope of 
guch a proceeding is the consideration. of. the validity or other- 
wise of the award and -on this argument the objections to the 
award, as such, may be ‘adjusted, leaving the award as it is or, 
say, modifying it as agreed to. But a compromise of. the entire 
dispute between the parties, apart from and independently of the 
award, cannot, it would seem; be within the scope of such adjust- 
ment. If it be said that it can be one of. the terms, the answer 
would seem to be that a ‘compromise of a dispute regarding an Ao Ht "M 
award, providing that- the suit shall be disposed; of іп a, certain 
manner, would certainly not be the award but something else and 
if the court passes a decree in ter a. compromise, it 
will be doing so in. disregard e 
‘it ів not entitled to do. - 
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In my opinion, the second argument advanced on behalf of 
the opposite parties by reference to section 3o (c) is equally 
unsound. It is quite impossible to say that if after an award has 
been made on a reference, the parties compromised their dispute, 
the award is thereby rendered invalid. i 

Turning now to the sections relied on by the petitioner, they 
certainly lay it down thata matter under reference or an award 
shall not be dealt with by the court except as provided in the 
Act. But these sections, in my view, all contemplate a pending 
reference or a subsisting award and merely provide how the 
parties and the court are to conduct themselves within the sphere 
ofan arbitration. Their whole -object is to provide that there 
shall not be two tribunals to judge the merits of the matter or 
make orders thereon. Once a reference has been made to 
arbitration, the jurisdiction of the court to deal with the matter 
in difference is, according to those sections, suspended till, if at 
all, it is revived on the reference being superseded or, to put it 
in another way, when the parties have by consent substituted a 
forum domesticum of their own choice in place of the court, they 
must accept its decision and the court cannot interfere except in 
the manner and to the extent provided in the Act. But 
these provisions, to my mind, do not amount to laying down that 
а reference to arbitration must have the effect of destroying the 
fundamental right of the parties to compromise their dispute or 
of compelling them to go on with the dispute and ask fora deci- 
sion, even if they themselves no longer want any. Parties can 
always compromise a suit before a court and there seems to be 
no ground in reason why they should forfeit this right, simply 
because they have caused a reference to an arbitration to be 
made. But the argument is that although the parties may be free 
to settle their dispute as between themselves and abandon the 
strife, they cannot by reason of the special provisions of the Act, 
have the machinery of the court to register the compromise. The 
question to be considered therefore is whether the Arbitration 
Act leaves any room for a compromise and for a decree to be 
obtained thereon by any possible procedure. 

In my opinion, such room is to be found in section 5 of the 
Act. That section provides that the authority of an appointed 
arbitrator shall not be revocable except by leave of the court, 
implying thereby that with such leave it may be revoked. At first 
sight it might seem that this provision applies only to be authority 
of a particular arbitrator or arbitrators and has no application to 
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the-reference itself. But the real scope of the section will appear 
if the meaning of the word ‘authority’ is closely examined. In the 
corresponding provision in the English Arbitration Act of 1889, 
section т, the word used is ‘submission’ and in criticising that 
section Brown L. J. pointed out in the case of Re: Smith and 
Nelson (1), that the word ‘submission’ had- been used with some 
inexactitude, because the argument to refer, which the tgrm ‘sub- 
mission' might seem to denote, was always irrevocable and it was 
only necessary to provide for the irrevocability of “the authority 
of the arbitrator’. The agreement to refer is one thing, the 
actual submission, whether by act of the parties or by an order 
of the court, that is to say, the reference, is another and the latter 
is nothing but the consignment of the case to particular arbitrators 
and the authority conferred on them. The Indian Legislature 
seems to have met the criticism of Brown І. J. by adopting the 
exact language suggested by him and when the section speaks of 
the authority of the arbitrator, it seems the reference. 

When can leave to revoke a reference be given? Long ago, 
in the year 1868, the Judicial Committee dealing with a case under 
-section 326 of the Civil Procedure Code of 1859, observed that 
no party to an agreement to refer to arbitration could revoke the 
submission without good cause: Pestonjee v. Manochjee (a). 
When the Code of 1882 came to be enacted, a provision was 
incorporated therein as sub-section (2) of section 508 which was 
practically in the same terms as Para 3(2) of what was the 2nd 
schedule to the present Code and section 23(2) of the Arbitration 
Act of 1940. There was no provision in the Code corresponding 
to section 5 of the Arbitration Acts of 1899 and 1940, regarding 
leave. A question arose as to whether the restrictive provision 
introduced in the Code deprived the court of the power of super- 
seding the arbitration, on good cause shown, in any case not 
covered by the specific provisions in the Code and in some deci- 
sions this Court answered the question in the affirmative. But 
the ground for such decision has now disappeared. The present 
Arbitration Act amalgamates the provisions of the and schedule 
to the Code and the Arbitration Act of 1899 and side by side 
with section 23(2) which reproduces para 3(2) of the 2nd schedule 
is now to be found section 5 with the result that while the Act 
says that a matter under reference shall-not be dealt with by the 
court except as provided in the Act, it also says that a sub mission 


- (1) (1890) 25 Q. B. D. 545. 
(3) (1868) 12 M. I. A, 112. 
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can be revoked by leave of the court. The grounds of such leave 
are not specified. 

If leave is granted to revoke a submission, the arbitration 
agreement, in my view, is not superseded, but simply dissolved or 
revoked. If it be supersession, then such supersession із 
authorised by section 12(2) (b) of the Act and section 23(2) is 
not violatgd. Nor is the award, if one has been made, set aside 
or affected by such revocation with leave, since it is only put 
aside and not considered. Section 32 is therefore not violated, 
for even if the award be affected, such affection of the award is 
authorised by section 5. 

It might be asked whether section 5 was not limited to cases 
where an award had yet to be made. Ican sce no reason to so 
limit its meaning. Till ап award is madea decree of the court, 
the submission remains and it can within the language of the вес” 
tion, be revoked with leave. 

The only question which remains to be considered is whether 
& compromise effected by the parties can be good cause for grant- 
ing leave to revoke a submission. It seems to me to be not only. 
а good cause beyond argument, but on the face of it the best- 
cause. Ап arbitration is but a machinery for deciding a dispute 
and ifthe parties bave settled their differences and the dispute 
itself has disappeared, the reference has no reason to exist. 

My opinion therefore is that even after a reference has 
been made to arbitration or an award has been made therein, 
the parties have a right to compromise the dispute and 
on such & compromise being reported, the Court may if, on 
considering the compromise it finds it to be valid, grant 
leave to revoke the submission. Thereafter, the court may formally 
supersede the arbitration agreement and pass a decree in accordance 
with the compromise. б 

But while saying this, I must at the same time say that the 
position seems to me to be different when no admitted com- 
promise is placed before the court by all the parties, but there is 
only an allegation of a compromise by one party which is denied 
by the other. Insucha case not only is the dispute not at an 
end but to the old dispute has been added a fresh one. The 
foundation on which the court can grant leave to revoke the sub- 
mission in the other case, viz., the end of the dispute, is in this 
case wanting. It would be contrary to the whole scheme of the 
Arbitration Act and to several of its specific provisions if the court 
were, in such a case, to launch an enquiry 4s to whether there had 
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been a compromise of the suit or not. By so doing, the court 
would be clearly violating the provisions of section 23(2) 

On general principles too, it is clear that when there is a 
reference to arbitration pending which is capable of effectively 
deciding the dispute referred, a compromise of doubtful existence, 
fraught with not merely possibilities but a certainty of further 
contention, cannot be good cause for granting leave to revoke the 
reference and thereby undoing the arrangement made at the 
request of the parties for a simple and speedy termination of the 
dispute. 

In the result I would summarise my conclusions in the following 
manner. ` 

t. Aftera reference to arbitration has been made ina suit 
through the court, the parties cannot be allowed, by mere con- 
sent, to abandon the arbitration and go on with the suit or ask for 
a fresh reference. 

a. But if a concluded compromise in undisputed terms be 
placed before the court by all the parties, whether before an 
award has been made or after, the court may grant leave to 
revoke the submission under section 5 of the Arbitration Act 
and, on superseding the arbitration agreement thereafter under 
section 1a(r) (b), pass a decree in terms of the compromise. 
But the compromise, before it isaccepted, must be considered 
on its own account as to whether it is valid and cannot be 
accepted as a matter of course. ` 

3. Where, however, a compromise is only alleged by one party 
but disputed by the other, the existence of such a disputed com- 
promise cannot bea good ground for granting leave to revoke 
the submission and the court has no power to entertain the 
question of such a compromise or to embark upon an enquiry as to 
its factum. à . 

4. In no caSe can a compromise be given effect to by the Court 
without first superseding the reference. | 

In the present case, only the opposite parties alleged by their 
petition dated the 17th July, 1945, that a compromise had been 
effected, but the allegation was stoutly denied by the petitioners. 
In the circumstances, the court had no jurisdiction to entertain the 
question of the compromise at all, far less to embark upon an 
enquiry as to its factum and validity. | 

I therefore agree that the Rule must be made absolute and 
the order complained of set aside. The learned Judge must pro- 
ceed with the consideration of the objections to the award and to 
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oe reference, as directed by my learned brother, without any reference 
1945, to the question of the disputed compromise which cannot be 
Prafulla naan entertained as against the award so long as the reference is pending 

-Karmakar and which cannot be a ground for superseding the reference. 
Panchanan Karma- A. T. M. : Rule made absolute : 
: Case sent back. 


Ckakravartti, F. 


FULL BENCH 


Before Mr, Justice C. C. Biswas, Mr. Justice A. Г. Blank, 
and Mr. Justice P. Chakravarttt. 


Civit, BADSHA MIA 
1946, v. | 
м2 
April. 10, 11, 12. RAJJAB ALI, 
May, з. AND ON HIS DEATH HIS HEIRS AND LEGAL REPRESENTATIVES 


MOBARAK ALI SHONAR AND OTHERS.* 


Remedy—Recovery of possession by mortgagor—Mortgage by conditional sale 

with possession—Mortgage by under-raiyat—Bengal Tenancy Act (VIII of 

_ 1885, as amended by Acts IV B.C. of 1928, XVIII (В. С.) of 1940), 
Sections 26G Sub-sections (5), (8), 49(1)—Rwles as to construction of 

` statutes—Full Bench, power of. $ 


An under-raiyat, who had executed a mortgage on his holding in the form 
of a mortgage by conditional sale before the commencement of Act IV В. С. 
of 1928 and which was subsisting on orafter the 1st August, 1937, and bad 

К delivered possession to the mortgage, cannot recover possession of his holding 
after 15 yoars from the date of mortgage from the mortgagee by an application 
under -sub-section (5) of section 26G read with section 49 1) of the Bengal 
Tenancy Act. 

A mortgagor, who had executed a mortgage on his occupancy holding in 
the form of a mortgage by conditional sale before the commencement of 
Act IV B. C. of 1928 and which was subsisting on or after the rst August, 
1937, and had delivered possession to the mortgagee, is not entitled to 
recover possession by an application under sub-section (5) of section 26G of 
the Bengal Tenancy Act. This is true in the case of all mortgages with 
possession which are not usufructuary mortgages, either of the type described 
as a complete usufructuary mortgage or some other type. 


* Full Bench Reference No. 1 of 1944 in Appeal from Appellate Order 
No, 239 of 1941, with Civil Revision Case No. 1740 of 1941, against the order 
of S, S, Ghosh, Esq., Additional Subordinate Judge of Noakhali, dated the 18th 
August, 1941, reversing the order of S, Ali Esq., Munsiff, 3rd Court, Sudha-. 
ram, dated the 26th April, T1941. 
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* Saharaddi Dewan v. Mtafuddin Ahmed (1) approved, — . - E ie 


=a 


^ Anomalous” mortgages are not within the purview -of sub-section (5) of ' 


. section : 26G of the Bengal Tenancy Act. aa 
Р, т, Coleworth (2) referred to. 


.- .The word ‘subsisting’ in sub-section (8) of section 26G of the Bengal 
. Tenancy Act, means subsisting under the ordinary law, not having been 
foreclosed or redeemed, . or in the case of usufrüctuary mortgage, the period 
- not having expired. 


Mahendra Nath Haldar v. ` Mahendra Nath Sardar (з) dissented ‘bis 


The appellant, who was an under-raiyat without a right of occupancy, 
executed a Kat kobala in respect of his holding in favour of the predecessor- 
x in-interest of the respondent ‘on the aóth -May, 1920.- Possession of the 
_ mortgaged property was delivered tothe mortgagee who was’ to enjoy the 

usufruct, but the property was to be restored to.the mortgagor on payment of 
“the principal amount, if the same was paid by 1337 B. S. (corresponding 
to 1930-31), The transaction was a mortgage by conditional sale and since 
possession was delivered to the mortgagee, it was an anomalous mortgage. 
_ The mortgagor did not рау back the money, but neither was the mortgage 
foreclosed but was still subsisting. On the 18th Márch,: 1941,- the mortgagor 
made ап application under section 26G (5) of the Bengal. Tenancy Act, after 
the amending Act XVIII of 1940 came into force, praying for restoration of 
- the property on the ground that the Жашай! Jad bee коры by 
operation of law : MEO EE 
Held, that the/mortgagor, even if he had a а under sub-section (a) of 
. section 26G of the Bengal Tenancy. Act, was not entitled to Obtain his 
~ remedy by an application under sub-section (5) of section a6G of the said 
Act. = 

Quare: Whethge the effect of section 401) of the Bengal Tenancy Act 
is to make section 26G applicable to under-ralyats even in respect of mort- 
gages other than complete usufructuary mortgages. 

The Full Bench can interfere with the findings of the Division Bench on 
a question not referred i in cases where the whole appeal о от revision case is 
referred, w-—7 

: _ Purna Chandra Trivedi v. Chandra Mohini Dassi (4) referred to, 


The source of rules of interpretation of statutes is, apart from the 
General Clauses Act, decisions of Eee Courts, “rendered with reference 
to English statutes, 

The primary object in interpreting в statute is always чо discover the 
intention of the Legislature, and in England the -rules of interpretation 
developed there, can -bè relied on to aid the discovery. Since framers of 
statutes couch the enactments in accordance with the -same rules as the 
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judicial interpreter applies, application of those rules in the: analysis of a 
statute naturally brings up the intended meaning to the surface, In deciding 
whether it is legitimate to adopt a particular rule of interpretation, one must 
have regard to the kind of statute with reference to which it was formulated, 
the Court which formulated it and the legislative practice of the time. ` 


The words of a statute are always supreme and effect must be given 
to them when the meaning is plain whatever be the consequences, except in 
the case of repugnance $o another part such as makes that part vold or'frus- 
tration of the very part where:the words occur. In such a case, a casus omissus 
can be supplied, or words read in an extended sense ; and, for the purpose of 
ascertaining whether the plain meaning of the words used in one part of a 
statute will nullify other part, other parts of the statute can properly be 
referred, But mere injustice or inconvenience will not justify departure from 
the plain meaning, for such matters are for the Legislature and not the Court, 
to consider, nor can other parts of a statute be drawn upon to the same extent 
asin days when statutes were not expressed in a number of separate sections. 
Where, however, the words are ambiguous or capable of wider вз well asa 
narrower meaning, that construction is to be adopted which promotes or 
accords with what appears from the preamble and other parts of the Act to be 
its object, Further than this, there is no special rule of beneficial construction 


* for statutes of a remedial character. 


In constrüing a statute the Court should have some meagure of freedom, 
-and consequently some feeling of responsibility for the joies of its decision 
subject to limitation indicated above. 


Appeal and: Application for Revision by the Petitioner. | 


"Application for recovery of possession by the applicant, an 
under-raiyat. 


The material facts will appear from the following 
Order of Reference. E 


Mitter and Sharpe, JJ. :—This appeal is on behalf of the 
mortgagor and arises out of proceedings started by him under 
section 26G of the Bengal Tenancy Act. He is an under raiyat 


without a right of occupancy. He took money from the Respondent 


іп 1920 and on the 11th July, 1920, executed the mortgage ins- 
trument in question. П іза Kat Kabala in respect of his under- 
rayati holding. There isa stipulation that the respondent is to 
enjoy the usufruct. The mortgagor was given the right to repay 
the principal by the year 1337 B. S. Both the Courts below have 
оп а construction of the document found it to represent not a 
sale with a covenant for repurchase but a mortgage by conditional 
sale. That conclusion has not been challenged before. us. Ав 
possession was, however, delivered to the: mortgagee’ it’ is an 
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anomalous mortgage as défined in the Transfer of Property Act. 
It was subsisting after rst August, 1937, and is still subsisting as 
there has been no foreclosure. 

In 1941, the mortgagor made the application under section 26G 
of the Bengal Tenancy Act. Не asked for restoration of posses- 
sion on the ground that the mortgagee had been in possession for a 
period exceeding fifteen years from the date of the registration of 
the instrument. The learned Munsif allowed his application, but 
on appeal the learned Subordinate Judge has dismissed it. The 
reasons piven by the learned Subordinate Jacge:can be summarised 
as follows :— 

(1) that-the provisions of section 26G apply to mortgages of 
under-raiyati holdings only when.such mortgages are in fact and not 
by fiction complete usufructuary mortgages. 

` (2) that as section 49 of the Act was .not amended when sec- 
tion 26G was amended by Act XVIII.of r940, an under-raiyat 
who has mortgaged his holding under an anamalous form of 
mortgage cannot get the benefit of the amendment of ‘section 26G 


by Act XVIII of 1940 by which such ап anomalous mortgage: 
with possession to the mortgagee in the case of a raiyati 


holding is to be deemed to be a complete usufructuary morte 
gage, and 

(3) that although the amendment of 1940 of section 26G has 
given retrospective effect by the.legislature so far as anomalous 
mortgages of miyati holdings are concerned, no such retrospec- 
tive operation is to be given on general principles of construction 
in respect of anomalous mortgages of under-raiyati holdings. Аз 
the mortgage in question was executed before 1940 he held that 
the mortgagor, was not entitled to invoke the new provisions of sec- 
tion 26G which had been enacted in т940. . 

. We do not consider these reasons to be sound. 

As the mortgage in question was executed in 1920 its validity 
must depend upon the law asit stood then, That law is that as 
between the mortgagor and the mortgagee the transaction is valid 
and operative. 


By Act IV of 1928 the Bengal Tenancy Act, was amended- 


very largely. It came into force on the 22nd February, 1929. It 
introduced the definition of complete -usufructuary mortgage [sec- 
tion 3, sub-section (3)] and also -enacted section 26G, section 48F 
and section 49. Generally speaking, section 26G as it stood then 
permitted an occupancy raiya? to create a complete usufructuary- 
mortgage fora period-not exceeding fifteen years or which could 
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notexceed that period of time and did notallow him to create ; 


any usufructuary. mortgage other than a complete usufructuary 
mortgage. Thus a mortgage by which possession was given to 
the mortgagee with a stipulation that the usufruct would be enjoyed 
by the latter in lieu of interest only was to be a void” transaction. 
By preventing registration of a eomplete usufructuary mortgage the 


term of which exceeded or could possibly exceed fifteen years or - 


any other form of usufructuary -mortgage executed on-or after the 
22nd February, 1929, the legislature also made those mortgages 
executed on or after 22nd February, 1929, void and ineffective. 

By the amending Act VI of 1938, two important provisions 
have been introduced in section 26G. They are sub-section (ra) 


1 


and sub-section (5). Every usufructuary mortgage created before. 


the 22nd February, 1929, and which was subsisting on or after 
1st August, 1937, was to be deemed to be a complete usufructuary 
mortgage as defined in the Act, and sub-section (5) provided that 
on the expiry of the period mentioned in the instrument or of 
15 years from the date of registration of a complete usufructuary 
mortgage or from the date of the mortgagee’s entering into posses- 
sion as the case may be whichever is earlier, a complete usufruc- 
tuary mortgage or an usufructuary mortgage shall be deemed to 
have been extinguished and the mortgagor thereafter would on 
an application made either to the Civil or Revenue Court be 
restored to possession. After those amendments this Court -held 
that anomalous mortgage with possession given to the mort- 
gagor, for instance, mortgages by conditional sale when the 
mortgegee had entered into possession, were not covered by 
sub-sections (1a) and (5). For the purpose of nullifying those 
decisions, section 26G was further amended by Act XVIII of 
1940. Every form of mortgage executed before the aand February, 
1929, and subsisting on or after rst August, 1937, was to be 
deemed to be а complete. usufructuary mortgage if possession -of 
the mortgaged property had. been delivered to the mortgagee. 
There was no corresponding amendment in the first part of sub- 
section (5) of section 26G. Section 49 has not undergone, any 
change since its introduction in 1928. One of the two questions raised 
before us depends upon the construction of section 49(1). 


The reference in section 49(1) to section 48F, which was also. 


introduced by Act IV of 1928, indicates that the first part of .sec- 


tion 49(1) contemplates complete usufructuary mortgages exécuted : 


by under-raiyats on or after the 22nd February, i929, when Act 


IV of 1928 came into operation. A reference to section 26G іп · 
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that part of that sub-section indicates two things:—{1) that such 
a mortgage must be created by a registered instrument and (2) 
that the under-raiyat’s power is to be subject to the same condi- 
tions as are laid down in section 26G. By the language used in 
section 49(r) the manner and conditions as appearing in section 
26G at the time of the execution of the mortgage in question would 
apply. Amendments of section 26G in respect of those matters 
which had come into force at the date of the mortgage would 
necessarily be attracted to that mortgage. 

. The second part of sub-section 49(1) is connected with the first 
part Бу ће conjunction "and", That word in our judgment has 
been used by the legislature for the same purpose for which it is 
generally used, namely, to connect two sentences. The last portion 
of that sub-section had a wider scope than the first portion. The 
first portion subjects a complete usufructuary mortgage executed by 
an under rafyaf on or after the 22nd February, 1929, to the same 
formalities and conditions mentioned in section 26G. By the last 
portion the legislature intended to attract the other provisions of 
section 26G, and those provisions of section 26G even in its original 
form included matters which dealt with "mortgages other than 
complete usufructuary mortgages [cf. sub-section (4)]. The last 
sentence of section 49/1) cannot in our judgment refer only to 
“complete usufructuary mortgages” executed by under-raiyats, 
for in that case it would have been redundant in view of what 
section 26G contained at the time of its enactment in 1928. 
Apart from the phrase “ во far as may be” its effect is to subs- 
titute the word “ uríder—*uaiya? " in place of the word “ occupancy 
raiyat” in section 266. The effect of the phrase “ во far as may 
be” isthat in reference to mortgages of under-zziya/i holdings 
the word “ occupancy rafyat” is not to be read as “ under-zusyat " 
in those provisions of section 26G which are incongruous to the 
nature of under-raiyati holdings. As there are no such provisions 
in section 26G either in its original or amended forms, we have to 


substitute in section 26G the words “ under-raąiyaf " in place of ' 


the words “ occupancy raiyat ” occurring--in the opening words of 
section 25G in connection with a mortgage of an under-raiyati 
holding and make no qualifications іп any of the provisions of 
that section, The construction of the last part of section 49(1) 
renders unsound all the three feasons given by the learned Subs 
ordinate Judge as summarised by us in the earlier part of our judg- 
ment. Аз the relevant point of time is the date of the application 
of the mortgagor and as on that date the-amending Act, XVIII of 
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1940, had come into force the anomalous mortgage whicli we have 
before us must be deemed to be a complete usufructuary mortgage 
by reason of section 26G, sub-section (1a), clause (a) of the Act 
as it now stands '*for the period mentioned therein of fifteen years 
whichever isless." The first point raised is accordingly answered 
in favour of the mortgagor appellant. 

` The second question relates toa matter of procedure, namely, 


- whether the appellant can obtain his remedy by an application or 


whether he must institute a suit. That question depends upon the 
construction of sub section (5) of section 26 G. He can get his 
remedy hy this application, if an occupancy: raíya could have got 
it, ifhe had mortgaged his holding by conditional sale before the 
aand February, 1929, and had delivered possession to the mort- 
gageo. In the case of such a mortgage by an occupancy raiyat, 
which is to be deemed to be complete usufructuary mortgage by 
reason of section 26G (ra), a Division Bench has laid down in the 
case of Saharaddi Dewan v. Altafuddin Ahmed (1) that the mort- 
gagor is not entitled. to recover possession by an application but 
must seek his remedy in a suit. The reason given is that sub- 
section (5) of section 26G covers only the case of complete ` 
usufructuary mortgages and of other forms of usufructuary mortgages - 
which are to be deemed to be complete usufructuary mortgages by 
reason of the provisions-of. section 266, sub-section (12). As we 
do not agree with the decision for the following reasons the ques- 
tion.has to be referred to a Full Bench. . Р 
No doubt sub-section (5) of section 26G has been inartistically . 
drawn up and we feel the force of some of the criticisms made in 
Saharaddi’s case (1). But we cannot agree with the view expressed 
therein that that sub-section has added nothing to the substantive 
law relating to complete usufructuary mortgages or other forms of 
“usufructuary mortgages” deemed to be complete usufructuary mort- 
gages under sub-section (ta) and that that sub-section lays down a 
tule of procedure only. No doubt the provision in that sub-section 
that а complete-usufructuary mortgage is “to be deemed to have - 
been extinguished on the expiry of the period therein mentioned ” is 
а superfluity, for the result would follow from the contract between 
the parties, but not the provision that such а mortgage shall be 
deemed to be extinguished on the expiry of fifteen years from the 
date of ‘registration ог, date of possession of the mortgagee, as the. 
case may be, nor the provision: relating to the ‘extinguishment? of . 
other usufructuary mortgages in the circumstances mentioned there: | 


(1) (1943) 77 C. L, ].-446; 47 С, W. N. 791. ` ч E 
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in. There may be a complete usufructuary mortgage executed before 
22nd February, 1929, with a clause that the principal and interest 
would be regarded as wiped out by the mortgagee's enjoyment for 
a period, say of fifty years. Sub-section (1) of section 26G would 
not hit the mortgage as it was executed before Act IV of 1928 
had come into force. Apart from sub-section (5) there is no provi- 
sion in the Bengal Tenancy Act orinany other law which would 
extinguish the mortgagee's right under that mortgage before the 
expiry of the term or period mentióned in the instrument. It is 
only by reason of the first part of sub-section (5) of section 26G 
that the mortgage would be taken to have been extinguished ata 
much earlier point of time, namely, on the expiry of fifteen years 
calculated in the manner indicated therein. - With regard to other 
forms of usufructuary mortgages not complete usufructuary mort- 
gages as defined in section 3(3) of the Bengal Tenancy Act (as for 


instance where the mortgagee is enjoying the usufruct in lieu of. 


interest)—the position is that the consideration for the mortgage 
(principal amount lent) would not be extinguished by reason of the 
law of contract, nor would any mortgage in any other form where 
the possession has been delivered to the mortgagee be extinguished 
by the operation of the contract between the parties. Sub- 
` section (та) of section 26G places mortgages of both those classes, 
which come within class (a) or class (b) as mentioned in that sub- 
section, in the same category as complete usufructuary mortgages 
“ for the period mentioned therein or for fifteen - years, whichever 
is less”, It may be difficult to say in some cases which isto be 
regarded as “ the period ” of such mortgages. Ве that as it may, 
the intention of the legislature is clear, and that intention is that 
- such mortgages аге not to last beyond fifteen years. That is the 
effect of sub-section (та). But that sub-section does not furnish any 
indication of the starting point from which that period of fifteen 
years is to be reckoned. Is it to be from the date of the execution 
or the date of the registration of the mortgage instrument or the 
date on which the mortgagee had entered into possession? Only 
.the provisions of sub-section (5) give a definite answer on the point. 
The first part of sub-section (5) thus contains provisions of subs- 
tantive law which are not surplusages. That sub-section in the 
form in which it was in 1938 when it was introduced ог in the form 
as it now exists after its amendment in 1940 enacts both substantive 
and adjective law. In our judgment this aspect must be Lorne in 
mind in construing the words “another form of ssufructuary 
mortgage” used in that sub-section. If these words “ usufructuary 
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mortgage " be given а narrow meaning, that із to say, be taken.to 
include only usufructuary mortgages as defined in the Transfer of 


- Property Act there would bea iatus as regards anomalous mort- 


gages executed before Act IV of 1928 had come into force where 
the mortgagee had been given possession, for though those mort- 

gages would be deemed to be complete usufructuary mortgages for — 
fifteen years at the most by reason of the provisions of sub- 
section (та), that period of fifteen years would be, left in an 
uncertain state as we have pointed above, by reason of the fact that 
the starting point of time has not been mentioned in sub- 
section (ra). It would be unreasonable to infer that the legislature 
made fifteen years a definite period by mentioning the starting 
point in the case of complete usufructuary mortgages and in the 
case of what are strictly usufructuary mortgages but left the period 
of fifteen years an uncertain one by not mentioning the precise 
starting point of time in the case of other classes of mortgages 
which by fiction has been made complete usufructuary mortgages 
by the provisions of - sub section (1a). Such an intention in our 
judgment cannot be imputed to legislature having regard to the 
object of legislation on the subject of mortgages with possession of 
occupancy holdings. Section 26G is what a student of jurisprudence 


“would call “parental” legislation and зо its ambiguous provisions 


must be construed in a manner which would give relief and not hamper 
relief to occupancy raiyats. Sub-section (5) would accord witht 
those principles if we construe the words “another form of usufruc- 
tuary mortgage” ina wider sense to mean a form of mortgage 
when the mortgagee has been allowed by the mortgagor to enjoy 
the usufruct of the mortgaged property. In that case all mort- 
gagors whose mortgages are to be deemed to be complete usufruc- 
tuary mortgages would get cheap and expeditious relief by- making 
an application to the Civil Court. A suit, as experience shows, 
would mean more expense and generally more time. No doubt it 
isa general rule of construction that the same phrase used by 


` the legislature in the same statute would ordinarily receive the 


same meaning but that rule has to give way where either 


-the context or object requires otherwise. In delivering the speech 


of the House of Lords in the case of Knightbridge Estates Trust, 
Lid. v. Byrne (1) Lord Maugham made the observation that 


- some such words as “unless the context otherwise requires," even 


when not specially inserted, are to be -implied in all statutes. Our 
view is that a mortgagor whose mortgage is ta be deemed to. be a 


© (1) (1940) A. C. 613 (621). ths ses 
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complete usufructuary mortgage by reason оѓ. the provisions of 
sub-section (1a) of section 26G—whatever -be the form: of mort- 
gage—is entitled to get restoration of possession of the mortgaged 
premises and compensation by an application made to the Civil 
Court and is not required to file a suit. As we differ from the 
decision on the point given by a Division Bench we refer the follow- 
ing questions to the Full Bench :— so 


(т) Whether a mortgagor, who had executed a mortgage on 
his occupancy holding in the form of a mortgage by conditional 
sale béfore the commencement of Act IV of -1928(B.C.) and 
which was subsisting on or after the 1st August, 1937, and had 
delivered possession to the mortgagee, is entitled to recover posses- 
sion by‘an application under sub-section (5) of section 26G of ше 
Bengal Tenancy Act. 


(a) Has that point been correctly decided in Sakaraddi 
Dewan v. Altafuddin Ahmed (т). 


As the questions arise іп а Second Miscellaneous Appeal. the 
' whole case is laid before ш Full Bench as ae the connected 
Rule. : 2 


Messrs. Bhupendra Chandra Roy Choudhury and Addis Sattar 
| tes the Appellant and Applicant. 


Mr. Gopal Chandra Narayan Choudhury for the ОА 


апа Opposite Party. 


i C. A. ү. 
Тһе following judgments were delivered:  - х 


Chakravartti, J. -:—Among the sections introduced into the 
Bengal Tenancy Act by the amending Act of 1928 was one numr 
bered 26G:which has since undergone considerable expansion. In 
its original form it provided that an occupancy raiyat might enter 
into a complete usufructuary mortgage in respect of his holding 

- for a period not exceeding fifteen years and it was further provi- 
ded in sub-section (4) that no other form of usufructuary mortgage 
-enteréd into by an occupancy: raiyat in respect of his holding 
would ‘have any force-or effect. By sub-section (4), registration 
of- documents creating a complete usufructuary ‘mortgage of an 
occupancy holding for a period exceeding fifteen years or a 
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.usufructuary mortgage other than a complete usufructuary morte 


gage was also forbidden and such documents were declared 


inadmissible in evidence. "Complete usufructuary" mortgage was 


defined as a mortgage with possession, under the terms of which 
both the principal of the loan and the interest thereon were to 
be extinguished by the profits arising from the land during the 
period of the mortgage. : 


It will be seen that the section was addressed only to А 
tuary mortgages created after its date. - 

In 1938, the section was amended by Act VI of that year 80 as 
to bring within its ambit usufructuary mortgages created before 


- the Act of 1928. The provision that usufructuary mortgages 


other than complete usufructuary mortgages would have no force 


_or effect was omitted from sub-section (4) but re-enacted in sub- 


section б) in slightly different language, with the addition of the 


` words, “entered into after the commencement of the Bengal 


Tenancy (Amendment) Act, 1938", which had previously been 
implied. А new sub-section, numbered (та), was added and 
thereby it was enacted that “every-usufructuary mortgage”, entered 
into before the amending Act of 1928 and subsisting on the rst 
day.of August, 1937, "shall be deemed to have taken effect asa 
complete usufructuary mortgage for the period mentioned in the 
instrument or fifteen years, whichever isless". Save for the por- 
tion transferred to sub-section (г) and a proviso added at. the end, 
which is not here material, sub-section (4) stood as it was, deal- 


ing with only complete usufructuary mortgages or usufructuary 


mortgages of other kinds. The next important sub-section added 
was sub-section (5) which ran as follows :— 


"Notwithstanding anything contained in this Act or in any 
otherlaw or in any contract, the consideration (with all interest 
thereon) for a complete usufructuary mortgage or another form 
of usufructuary mortgage deemed under sub-section (та) to have 
taken effect as а complete usufructuary mortgage, entered into by 


. &n Occupancy raiyat in respect of his holding or а portion 


or share thereof shall be deemed to have been extinguished 
onthe expiry of the period (a).mentioned in the instrument of 
the mortgage, or (b) of fifteen years, whichever is less, from the 
date of the registration of the instrument, or where there is no 


registered instrument, from the date of the mortgagee’s entry into 


possession, andthe mortgagor shall thereupon become entitled to 
possession of the mortgaged holding, -and he may, if he is not 


` 
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forthwith given possession, apply to the. Court or- to a evens 
Officer to be, restored thereto.” 

‚ It will le seen at once, that as ECT ‘comple: usufructuary 
mortgages for a period less than fifteen, years, the declaration 
made in sub-section (ra) that they shall be deemed to have taken 
effect for the period mentioned in the- instrument, or that made 
in sub-section (5) that the consideration shall be deemed to have 
been extinguished on the expiry of the said period, was meaning- 
less, since such result would follow from the terms of the mort- 
gage itself. But nothing turns on that ‘circumstance 

More important ig the fact that throughout the sub. -sections, 
the section spoke ‘only of complete usufructuary mortgages and 
usufructuary mortgages other than complete usufructuary mort- 
gages. It was only certain usufructuary .mortgages which were 
converted by: sub-section (ra) into complete usufructuary mort- 
gages for fifteen years, and similarly was sub-section (5) limited 
to “a complete usufructuary mortgage or another form of usufruc- 
tuary mortgage deemed under sub-section (ra) to have taken 
effect as a complete usufructuary mortgage”, Accordingly, it was 
` held by this Court in a number of decisions that mortgages, other 
' than usufructuary mortgages, were outside the purview of the sec- 
tion and mortgagors of anomalous mortgages ‘could not claim its 
benefit or maintain an application under sub-section (5), although 
possession of the mortgaged property might. have been delivered to 
the mortgagee. ` 

“It was presumably to meet the effect of these decisions that 
the section was further amended by Act XVIII of 1940. Sub- 
section (1a).which dealt with mortgages, to bé deemed .to have 
taken ‘effect as complete usufructuary mortgages for fifteen years, 
or for less, if a shorter period was mentioned in the instrument, now 
provided that such mortgages would be 

"every mortgage (including a mortgage by conditional ` sale) 
entered into by an occupancy raiyat in respect of his holding or 
of a portion or share thereof in which possession of най is deli- 
vered to the .mortgagee— 

(а) which was so entered into before the com mencement of 
the Bengal Tenancy (Amendment) Att, 1928, and was Bleu 
_on or after.the rst day of August, 1937, Ог 


(b) which, being -other than a usufructuary mortgage having 


under sub-section (1) no. force or efféct, was so entered into after 
the commericement of the. Bengal Tenancy (Amendment) Act, 
1928, and before the commencement . ‘of _ the Bengal ‘Tenancy 
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(Amendment) Act, 1940 апа was subsisting on or after the com- 
mencement of the Bengal Tenancy (Amendment) Act, 1940” 
The-sub-section їһиз`саше to embrace, as regards mortgages 
executed before the Act of 1928, all mortgages’ accompanied by 
delivery of possession, whether complete usufructuary, or usufruc- 


'tuary but not complete usufructuary, ог anomalous, provided they 


were subsisting on the 1st of August, 1937 ; and as regards mort- 
gages executed after the Act of 1928, it came to embrace all süch 


mortgages, whether complete usufructuary or anomalous, provided 
‘they were executed before the Act of 1940 and subsisting. after 
„the commencement of that Act. Usufructuary mortgages, other 


than complete usufructuary mortgages, executed after the Act of 


` 1928, were not included under the second head, because under 


sub-section (1) they were void. The anomaly of a statutory decla- 


ration that complete usufructuary mortgages for less than fifteen 


years shall be deemed to have taken effect as such, remained. 

As regards other material amendments, sub-section (4), it will 
be remembered, created a bar against ‘registration of documents 
creating a complete usufructuary mortgage for more than fifteen 
years ога usufructuary mortgage, other than a complete usufruc- 
tuary mortgage. Anomalous mortgages were now added to the list 
in the following language : 

“(c) a mortgage of such holding, portion or share other than 
a complete usufructuary -` mortgage or a usufructuary mortgage 

referred to in clause (та) in which possession of land is delivered to 
the mortgagee”: Ls 

Sub-section (5), however, remained unaltered, so far as the 
material part is concerned and continued to speak ‘of only “a 
complete usufructuary mortgage or another form of usufructuary 
mortgage deemed under sub-section (1a) to have taken effect as a 
complete usufructuary mortgage”. The question which has been 
referred to a Full Bench in the present case arises out of this 


circumstance and asks whether a mortgage by conditional’ sale of 


an occupancy holding, accompanied by delivery of possession, 
which is now covered by sub-section (ra) of section 26G, is also 


“covered by sub-section (5) and whether the mortgagor can have 
“his remedy by an application thereunder. 


The facts out of which the question has arisen may now be 
stated. PAS | | І 
The appellant, who was an undereraiyat without a right of 
occupancy, executed a Kat Kačala in respect of his holding in 
favour of the Predecessor-inintsrest of the respondentü оп the 
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zoth May, 1920. Possession of the mortgaged property was deli- 
vered to the mortgagee who was to’ enjoy the usufruct; but the 
property was to be restored to the mortgagor on payment of the 
principal amount, if the same was paid by the Bengali yeàr 1337 
B.S.'.Itis not now disputed that the transaction was not а sale 
With a condition of're-purchase, but a mortgage by conditional 
sale, and that since possession жаз. delivered to Ње mortgagee, it 
was an anomalous mortgage. The mortgagor did not pay back the 
money,.but neither was the mortgage foreclosed and it is still 
subsisting. - 

The amending. Act, XVIII of 1940, came into force on the gth 
January, 1941: On the 18th March following, the mortgagor 
made an application under section 26G(s), praying for restoration 
of the property on the ground that the. mortgage had been extin- 
. guished by operation of law. Apart from the question as to 
whether the transaction was a mortgage at all the only objection 
raised by the mortgagee in the Courts below appears to- have been 
that in the case of under-raiyats, section 26G, in so far as it related 
to mortgages other than complete 'usufructuary mortgages, was 
not applicable.. In any event, it was 'contendel further, ће sec- 


tion could not apply rétrospectively on an anomalous mortgage - 


of an under-raiyati "ODE executed. -before the amendment 
of 1940. · i 
. The trial Court held that the whole of section 26G applied to 
under-raiyati holdings and applied retrospectively so far as the 
terms of the, section’ provided, and accordingly it allowed the 
application. On appeal, the learned Subordinate Judge differed, 
and held that section 26G would not.apply to the present case, 
both because the'section, in its application to under-raiyati hold- 
ings, was limited to complete usufructuary -mortgages, and because 
the amendment of 1940 would not operate retrospectively on - mort- 
gages of such holdings executed before. its date. In the кь he. 
dismissed the application. 
. > -Neither Court wentinto the question as to whether the. mort- 
gagor, even assuming the provisions of section 26G applied to the 
mortgage, was entitled under the terms. of sub-section 5) to proceed 
by-way of an application. .. p s 
Against this decision of the Subordinate judge, the mortgagor 

moved this Court in revision: and obtained a Rule, „but hé also 
-preferred an appeal, apparently bécause:some doubt was felt as 
to the appropriate form of his remedy. The Rule and the me 
were directed to be heard together... _ -::. - 5 
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"The case came to be heard by Mr. Justice Mitter and Mr. 
Justice Sharpe who dealt with it in the appeal. The learned 
Judges held that by the operation of the last part of section 49(1) 
of the Bengal Tenancy Act, the whole of section 26G was attracted 
to mortgages of under-raiyati holdings, and, accordingly, -not 
merely complete usufructuary mortgages but all kinds of mortgages 
сотегей Ьу the section would be governed by its provisions as 
they might stand at the date the section was invoked by- а mort- 
gagor. Since, in the present case, the amending Act of 1940-had 
come into force before the mortgagor’s application was made, the 
mortgage could only take-effect as a complete. usufructuary mort- 
gage for fifteen years by virtue of section 26G. (18), as last 
amended. 

The learned Judges next ТЕРЕ to consider whether the 
mortgagor was entitled to obtain his remedy. by .an application 
under section 26G (5), and held that he was, despite the restricted 
language’ of the sub-section which had not in this respect been 
amended when the scope of sub-section (ra) was enlarged іп 1940. 
But previously, there had been a decision of a Division Bench in 
the case of SaAaraddi Dewan v. Altafuddin Ahmed (1) where it 
was held that although sub-section (1a) applied to mortgages; with 
possession which were not usufructuary mortgages, sub-section (5) 
did not, and the remedy of the mortgagor in such cases would be 


to proceed by way of а suit under the general law. As the learned 


Judges in the present case were unable to agree in that view, they 
referred to a Full Bench the following two questions : à 

(1) Whether a mortgagor, who bad executed a mortgage on 
his occupancy holding in the form of a mortgage by conditional 
sale before the commencement of Act IV of 1928 (B.C.) and which 
was subsisting on or after the ist August, 1937 and had delivered 
possession to the, mortgagee, is entitled to recovér possession by 


‚ an application under sub-section (5) of section 26G. of the ж 


Tenancy Act. 

(2) Has that point been correctly decided in Sakaraddi 
Dewan v. Altafuddin Ahmed (т). 

In accordance with the rules of the Court the whole appeal 
as also the connected Rule was directed to be laid before the Full 
Bench. А Я ' 

7 Although the first- “question, as framed, is limited to the case 


of a mortgage by way of conditional sale, accompanied by delivery 
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of possession, the answer to it. must’ cover all. mortgages with 
possession which are not usufructitary mortgages, either of the 
type described as a complete usufructuary mortgage or some ‘other 
type. Under section 26G (5), the position of all such mortgages, 
whatever it may be, is the same. 

The ground upon which the learned тайге held that even 
in the case of such: mortgages, the mortgagor could maintain an 


» - application under section 26G (5), was that the sub-section did - 


' not merely lay down procedure but also contained -a part of the 
substantive law enacted by the section, and if anomalous mort- 
gages were held to lie outside its ambit, two of the essential pro- 
visions required to, give effect to sub-section (та) in respect of such 
mortgages would Ue wanting. As respects anomalous mortgages, 
the latter sub-section would therefore be reduced-to a nullity. 
According to the learned Judges, there was, outside sub-section 
(5) no provision either in the. Bengal Tenancy, Act or in any 
other law, under which such mortgages would be extinguished 
before the expiry of ‘the-term mentioned in the instrument ; and 
they observed that the starting pointfor the pericd of fifteen years 
‘to which the term of a mortgage was reduced under the section, 
.could only be found in sub-section (5). It could not’ be supposed 
that: the Legislature had amended section 26G во as to bring 
anomalous mortgages within- sub-section (та) and then, rendered 
` the amendment ineffective by leaving two essential: provisions to а 
sub-section which had no room for such mortgages. The learned 
Judges observed that section 26G was a ‘piece of ‘parental’ legis. 
lation and the ambiguous provisions occurring in it should be so 
‘construed as to advance tbe remedy. They. held accordingly ` that 
the words "another form of usufructuary mortgage" -in sub-sec- 
tion (5) should be construed in a-manner valculated to’ further 

_ the beneficent ‘object of the section, and the true construction, in 
their view, , would :be “a form of mortgage when the mort- 
gagee has been allowed by the mortgagor to ку the usufruct of 
the ргорэгіу”. 

Having regard to the Бозо with ‘which ба o is 
resorted to by mortgagors and (ће: undoubted advantages -of .an 
‚ application” over & suit, the question is certainly one of great prac- 
‘-tical importance. It. is, therefore essential that the correct pro- 
cedure under the Act should be settled. ` : 

. Rules of interpretation of statutes Lave now, авай ‘such а 
condition that they themselves require to Бе interpreted. As 
applied in India, their source is, apart from the General Clauses 
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Acts, decisions of English Courts, rendered with reference to 
English statutes, but since the "Privy Council itself applies those 
rules in interpreting Indian enactments, it is not open to anyone 
to say that they are not appropriate. Vet, two observations may 
be made. The primary object in interpreting a statute is always 
to discover the intention of the Legislature, and in England the 
rules of interpretation, developed there, can be relied on to aid the 
discovery, because those whose task it is to put the intention of the - 
Legislature into language, fashion their language with those very ` 
rules in view. Since framers of statutes couch the enactments in 
accordance with the same rules as the judicial interpreter applies, 
application of those rules in the analysis of a statute naturally 
brings up the intended meaning to the surface. It is at least 
doubtful whether in the case of framers of Indian statutes of the 
present times, specially of the Provincial Legislature, the same 
assumption can always be made. Be that аз it may, even if 
English rules of interpretation have to be applied, there is another 
consideration which must be borne in mind in applying them. 
As will appear from a reference to any comprehensive treatise 
on the subject, as to any problem of interpretation, rules in com- 
pletely opposite senses, sponsored b y. equally eminent authorities, 
can be found. Stated together, they appear incongruous ; but 
if a little care is bestowed on examining them, it will appear that. 
the different rules were formulated with reference to statutes of 
different times and to legislative practice of different kinds, -and 
also that they were formulated by courts of different jurisdictions, 
acting with different judicial aims. All of them cannot be appli- 


cable today. A rule formulated in comparatively ancient times, 


in -view of the extreme conciseness of ancient statutes, cannot 
properly be applied to the prolix enactments-of modern legisla- 
tures: on the other hand, rules applied in days "when Acts were 
framed in harmony with the lax method ОЁ interpretation, con- - 
temporaneously prevalent", cannot properly be applied today ; 
and again, it is not possible to countenance now. the method 
of construction “according to the equity of the statute" which ' 
courts of Chancery at one time adopted in order to extract out of 
words meanings which no one else would find there. In deciding 
whether it is legitimate to adopt a particular rule of interpreta- 
tion, one must have regard to the kind of statute with reference 
to which it was formulated, the court which formulated it and the 
legislative practice of the time. There is atherwise the risk of being 
misled by conflicting rules, 8 
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The question: in the present case is whether mortgages other 


than usufructuary mortgages | can be held to be within the purview 
of section 26G (5) of the Bengal Tenancy Act, although the words 
of the sub-section, read in their ordinary sense, do not cover 
them, _As dealt with by the referring Judges, the question raíses 
three problems of interpretation. Is it open to & court to supply 
` what appears to be an omission in a statute ? -Can an expression, 
occurring in one part of a statute, be read in an enlarged sense 
by reference to another part? Is there a special rule regarding 
remedial statutes that they should be. beneficially construed, even 
though it may entail some strain on the language ? 

On each of these questions, propositions, both in the aiu: 
' ti ve and in the negative, can be found in the books. But if cases 
relating to modern statutes be examined, the true rule, . applicable 
today, will appear to be that the words of a statute are always 
supreme and effect must be given to them when the meaning is 
plain, whatever the consequences, except in one case. ihe one 
exception is the case of repugnance to another part such as makes 


that part void or frustration of the very part where the words 
occur, for, the rule of following the plain language must not be’ 


carried to the length of producing futility. In such a case, a 
casus omissus can be supplied, or words read i in an extended sense ; 
and, for the purpose of ascertaining whether the plain meaning 
of the words used in one part of a statute will nullify another 
part, other, parts of the statutes can properly be referred to. But 


mere injustice or inconvenience will not justify departure from 


the plain meaning, forsuch matters are for the Legislature, and 
not the court, to consider, nor can other parts of a statute be 
drawn upon to the same extent as in days when statutes were not 
expressed in a number of separate sections. Where, however, 
the words are -àmbiguous or capable of a wider às well as a 
narrower meaning, that construction is to be adopted which proe 
motes or accords with what: appears from the "preamble and other 
parts.of the Act tö 'be its object, but this is the rule for all statutes, 
Further than this, there is no special rule of beneficial construction 
for statutes обат remedial character. 

_The Bengal “Tenancy Amendment Acts are modern statutes 
expressed in unusual amplitude of language and making provision 
for the matters legislated upon with a _ great deal Of particularity. 
They curtail existing rights ina most drastic ` manner, - In cons- 
truing section 26G (5), the learned referring Judges have applied 
the rule of repugnance and applied it correctly, if wo may say so 
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with respect, on their view of the section. But we are unable to 
agree that the other rule they have applied is also applicable. 
There is no ambiguity in the words of the sub-section, and conse- 
quently no valid, reason to adjust them to what is supposed to be 
the relief intended to be given by the Act; and we da not think 
that any special rule of liberal construction can be applied toa 
piece of modern legislation, although it may be of the parental 
type. It is certainly a sound principle that in construing a statute, 
the court should have some measure of freedom and concurrently, 
some feeling of responsibility for the justice of its decision, but the 
limits of the freedom are as we have indicated. | 
' Тп the present case, if the right of the mortgagor to maintain 
an application for restoration of the mortgaged property can be 
found at all, it must be found in the expression “another form “of 
usufructuary mortgage deemed under sub-section (та) to have 
taken effect as a complete usufructuary mortgage”. The quaint- 
ness of the phrase “another form” may be overlooked and it may 
be assumed that it is the draftsman’s English for “апу other 
form”. But the question is whether it may also be inferred that 
the Legislature intended the expression we have quoted to: cover 
all mortgages, whether strictly usufructuary or not, under which 
the mortgagee was given possession of the property to enjoy its 
usufruct. | 

In our opinion, such inference is not possible. The history of 
the amendment of 1940, which we have outlined above, shows that 
the Legislature was aware of anomalous mortgages with possession 
as distinguished from usufructuary mortgages, and indeed was 
amending the section in 1940 with the single object of making 
provision therein for mortgages of the former class, In the 
section itself, both in sub-section (та) and sub-section (4), 
such mortgages are mentioned as а distinct class side by side 
with complete usufructuary mortgages and usufructuary mortgages 
of other types. If yet the Legislature did -not add the new 
class in sub-section (5), but left the language there to stand 
as “complete usufructuary mortgage or another form of usufruc- 
tuary mortgage”, it is impossible to hold ‘that so far as sub-sec- 
tion (5) was concerned, it intended the expression "usufructuary 
mortgage" to connote both usufructuary and anomalous mort- 
gages. The principle laid down by Blackburn, J. in the old case 
of R. v. Cleworth (x) would apply with greater force to a modern 
statute, carefully and elaborately expressed. "If it appears that 
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the class or thing which it is sought to: bring within -the Act, was 
:known to the Legislature at the time when the Act was passed, ‘it 
must be held to-haye been omitted intentionally". 

. Can the omission be taken to be а case of mere oversight ? 
. There is,as already pointed out, the extreme doctrine that if on 
.the plain-language of a-statute tbere is an omission, even if it 
.may appear to have been caused by-an oversight, the consequences 
- are for the Legislature and not the court to.consider. But assum- 
cing that in a case of an undoubted oversight, an omission, may 
Ље supplied, the present, clearly, is not such -а case. The section 
„Contains a- provision in sub-section (a) where -the Legislature 
undoubtedly intended tọ provide for all kinds of mortgages with 
„possession and that sub-section shows what language the Legisla- 
(ture adopted when such was its intention. The language in sub- 
„section (a) is “а. complete usufructuary mortgage ora mortgage 
-referred to in sub-section (ra),” and it is significant that this phrase 
was inserted by. the amendment of.-1940. It, was not, however, 
substituted for the old phrase in sub-section (5), although that 
sub-section was amended in certain other respects. Again, it 
appears from sub-section (8) that so far as. mortgages by condi- 
„tional sale with possession are concerned, the Legislature was 
Particularly conscious of their existence as a separate class and 
was making certain special provisions with regard to them, In 
these circumstances, it is impossible to hold that, the. omission to 
include in sub-section (5) the residuary class of mortgages included 
in sub-sections (та), (а) and (4) was due to an oversight. 

. . There is yet another circumstance which points to the con- 
clusion that the omission was intentional. Sub-section (5) was 
-inserted by the amendment of 1938 and was-not.as regards the 
material part altered in any way by the amendment of 1940. Be- 
.fore-the -latter? amendment, the language of sub-section (ra) was 

“every usufructuary mortgage”, and the language of sub-section (5) 
was as it ‘tands now, viz., “а complete, usufructuary mortgage and 
-another form оѓ usufructuary mortgage etc". With reference to 
section 26G, as it stood after the amendment of 1938, it was beld 
-by this Court i ina series of decisions that.mortgages with posses- 
sion which жете not usufructuary mortgages, properly во called, 
did not come within its ambit, and the mortgagor was not entitled 
under sub-section (5), read with sub-section (ra), to make an appli- 
cation for, restoration of -the mortgaged, property. It is true that 
the specific question as to whether an application is maintainable 
was not considered or decided; but that, in our opinion, is imma- 
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Стен, terial, since there was the basic decision that anomalous mort- 
71946, gages were not within the purview of the sub-sections at all. In 
"Badsha Mia one of the earliest cases, Panchanan Mondal v. Sashi Bhusan 
Rajjab Ali, ‘Pradhan (1), sub-section (5) was expressly referred to and quoted 


— in extenso. Vet the Legislature, while amending sub-section (1a), did 
Chakrasart, J. not make any corresponding amendment of sub-section (5) and 

must, therefore, be deemed, according to a well-known rulé, to have 
accepted the construction put by the Court on the latter sub- 
section and elected to leave it as not providing for anomalous 
mortgages. There can be no question that before the amendment 
of 1940, the expression "another form of usufructuary mortgage 
deemed under sub-section (12) to have taken effect as a- complete 
‘usufructuary mortgage", occurring in sub-section (s) could not 
have comprised anomalous mortgages, for, in sub-section (та) 
only usufructuary mortgages were then mentioned. The view 
that the same expression, left by the Legislature in the same state 
after notice of the construction put upon it, must now be taken as 
"intended to bear a wider meaning, appears to us to be pur not 
tenable. 

But are all these considerations overborne by any repugnancy 
resulting from the words being taken in their ordinary meaning, 
or by reduction of any other part of the section to a nullity? We 
‘think not. Itis not correct to say that outside sub-section (5), 
there is no provision under which a mortgage could be deemed to 
have been extinguished before the expiry of the period mentioned 
in the instrument. Sub-section (1a) itself contains such a provi- 
sion. That sub-section provides that the mortgages mentioned 
therein should be deemed to have taken effect as complete usufruc- 
tuary mortgages for the period mentioned in the instrument or 
fifteen years, whichever is less, and the definition of -‘complete 
usufructuary mortgage’, as contained in section 3(3), is to the 
effect that it із а mortgage under which both the loan and the 
interest thereon are extinguished by the profits arising from the 
land during the period of the mortgage. The effect of the two 
provisions, read together, is that the mortgages mentioned in sub- 
‘section (та) will be extinguished on the expiry of fifteen years, 
although the period mentioned in the instrument may be longer, 
and in order that that incident may attach to the mortgages, 
application of sub-section (5) is not necessary. It is true, how- 
ever, that a starting point for the period of fifteen years is provided 
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for in sub-section (5) and none is to be found in.sub-section (18). 
But that, in our opinion, is not a circumstance" which compels the 
inclusion of anomalous mortgages in sub-section (5) in Order to 
give effect-to the provision with regard to them, contained in sub- 
section (ra). . Usufructuary-or other mortgages for a specified 
term ‘are known to the "Transfer of Property Act as well, but 
absence ofa statutory slarting point. has never caused any diffi- 
culty in the computation of the period. It тау: be pointed out 
that section 26G itself was without any provision regarding the 
starting ‘point till 1938 and computation of a period of fifteen 
years might even then be found “necessary in a case, although 
‘there was no question then of any application under ‘sub-section 
(5). It is clear, therefore, that as regards mortgages not covered 
-by ` sub-section (5), the period may be computed according to 
general principles and there is no. compelling reason to. find’ room 
for anomalous mortgages in sub-section (5) in order to make a 
computation of the period possible in their case. ` Indeed, if the 
language of the section is to be added to or read in an enlarged 
sense, the stirting point mentioned in sub-section (5) can be held 
to be implied in sub-section (ra) as well, with at least as much pro- 
-priety as it can be held that 'another form of usufructuary ос 
“includes forms of mortgage, not usufructuary. 

- There 1з` а last consideration which inclines us to the view that 
a mortgage of the type mentioned іп the first question referred to 
a Full- Bench is not intended to-be covered by ‘sub-section (5). 
‘It is a mortgage by conditional sale-under which possession of the 
mortgaged property is also delivered’ to -the mortgagee.” With 
regard to ‘such mortgages’the -section makes a special provision in 
-sub-sections (8) to (то). It is not necessary for us to decide 
finally whether, if sub-section (5) covers mortgages by conditional 
salé, that- sub-section and sub-section (8) can stand together on 
any possible view,.but it is at least significant that for like relief, 
thé mortgag r is directed by sub-section (8) to bring a -suit and 
not make an application and, further, that a starting point is pro- 
vided for the period of fifteen years after. which the mortgagee 
also may bring a suit. The right given to the mortgagee.is that 
notwithstanding anything : contained -elsewhere in the Act—and, 
-therefore, notwithstanding anything contained in sub-section (1a) 
under. which. the mortgage is to be. deemed. to be extinguished 
after fifteen yeari—he may bring a suit,:after.thé expiry of fifteen 
years from the date of the instrument, f ra declaration that his 
mortgage has not in fact been extinguished by the profits. The 
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implication cleatly is that the fifteen years, іп: the case of such 
mortgages, is fifteen years from the date of thé instrument. Sub- 
section (8): shows further that although a mortgage by conditional 
sale, accomipanied-by delivery of possession, is to be extinguished 
only after the "period of fifteen years under sub-section (1a), the 
mortgagor is given a special right to prove even before- fifteen 
-years that it has in fact been already extinguished by the profits. ; 
and because he is given this special right, the Legislature may well 
have intended that that the remedy of an ‘application, given to 
‘other mortgagors, should not be given to him, but he must bring 
a suit to enforce his.right under sub-section (та) even as һе . must 
do to-enforce his right under sub-section (8). In any event, the 
‘sub-section provides a starting point for the computation of the 
“period of fifteen years in the case of mortgages by conditional sale, 
*and'theré is thus no necessity to force such mortgages into sub» 
section (5) for the purpose of getting a starting point. 

It may be said that ` sub-section (8) only covers mortgages by 
conditional sale subsisting at the commencement of the amending 
“Act of 194c'arid' does not also meet the case of anomalous . mort- 
gages. which areinot mortgages by conditional sale. As regards 
the first objection; it will be enough to say that since sub-section 
(8) does not mention the limits аз. to the date of the commence- 
. ment of the mortgage which are mentioned in sub-section (ra), it 
covers all mortgages by way of conditional sale in respect of 
which relief can possibly be required after the amendment, of 
1940. ‘We must dissent altogether from the view expressed by 
Henderson, J. in the case of Mahendra Nath Haldar у. Mahendra 
Lath Sardar (т). that-the word ‘subsisting’ in sub-section (8) 
-means subsisting under the.fifteen years’ rule. It means, as it 
. obviously: does in the other subsections, subsisting under the 
ordinary law, not having been foreclosed of redeemed, or in the 
case of .usufructuary mortgages, the period not having expired. 
..As regards the second objection, we have already pointed out that 
-the period can.be.computed as in the case of mortgages governed 
by the Transfer of Property Act. 

For the reasons given above, we are of opinion that there are no 
valid grounds for reading sub-séction (5) ina wider sense than 
the language in its ordinary connotation bears, but-on the other 
hand there are strong reasons why it should not be so read. The 
sub-section is perfectly workable as it stands and no :repugnancy 
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to any other sub-section results, if the words are read in their 
natural sense. Noris any part of the section rendered ineffec- 
tive. The answer to the first question referred must, thére- 
fore, be in the negative and that to the second question in the 
affirmative. ; ў 

These answers are quite sufficient for the disposal of the case, 
for, on the view we have taken, the application made by the 
mortgagor under section 26G (5) must be dismissed, even if he 
has a right under sub-section (1a) The Division Bench has held 
that he has such right, although he is an under-raiyat without a 
right of occupancy and the mortgage is an anomalous mortgage, 
executed before the amendment of 1940. Аз already stated, this 
finding has been arrived at on the view that by virtue of the last 
part .of section 49(1), the whole of section 26G applies to under- 
raiyats in respect of all kinds of mortgages in the same manner ав 
it applies to raiyats with an occupancy. right, and that the section 
as it might stand at the date of the mortgagor’s application would 
apply. It is on this view that the main question referred to a 
Full Bench has been framed in terms of an occupancy holding. 
The respondent challe nged this finding of the Division Bench be- 
fore us, but did not advance any argument. If the ‘effect of sec- 
tion 49(1) be to make the whole of section 26G applicable to 
under-raiyats in respect of all kinds of mortgages, we agree with 
the Division Bench that amendments made in the section from 
time to time would automatically apply to them and an application 
made by an under-raiyat after the amendment of 1940 in respect 
of an anomalous mortgage would be governed by the section as 
it then stood, although the mortgage might have been executed 
before the amendment. But we should not be prepared, without 
further consideration, to accept the view that the effect of section 
49(1) is to make section 26G applicable to under-raiyats even in 
respect of mortgages other than complete usufructuary mortgages. 
Prima facie, it appears to us that if section 49(1) was intended 
to have the wide effect attrib uted to it, it would have been quite 
sufficient to enact only the last part of the sub-section and enact- 
ment of a specific provision regarding complete usufructuary 
mortgages in the first part was wholly unnecessary. It also 
appears to us that the words ‘so faras may be’, occurring in the 
section, cannot be disregarded ; nor can the true meaning of the 
section be ascertained without considering section 48G(2)(i) as 
amended in 1938. However, as there was no argument before 
us on this question, we do not think it would be proper for 
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us to decide it. We would only direct that it will remain 
open. : 

It is true that even by giving this direction, we are interfering 
with the finding of the Division Bench on a question not referred 
to us. But the power of a Full Bench to deal with questions 
decided by the referring Judges but not referred, seems clear, in 
cases where the whole appeal or revision case is referred. Were 
it otherwise, the Full Bench, after answering the question referred, 
would be bound to decide the case in accordance with the other 
findings of the referring Judges which they might or might not 
consider right and where they considered them to be wrong, they. 
would be bound to give a decision which they themselves thought 
erroneous. Such a position is not statable. An illustration. of 
exercise by the Full Bench of the power of interfering with findings 
on questions not referred will be found in the case of Purna Стат 
dra Trindi v. Chandra Mohini Dassi (1). 


In the result the questions referred to a Full Bench are ийе 
as indicated above. The appeal is dismissed and the Rule dis- 
charged, but each party will bear its own costs throughout. 


Biswas, J. :—I agree. 
Blank, J. :—I agree. 


A. T. М. Appeal dismissed : 
Rule discharged. 


(1) (1916) 23 C. L. J. 304. 
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- Present: Sir W. P. Spens, Knight, Chief Justice, 
Mr, Justice V. Varadachariar, and Mr. 
Justice Zafrulla. Khan. 


THE GOVERNOR GENERAL IN COUNCIL 
n: | 
SHIROMANI SUGAR MILLS LIMITED 
(IN LIQUIDATION). 


[On ArPEAL FROM THE Hica.Court OF JUDICATURE 
AT ÁLLABABAD;] . 


Xurisdictlon—Court, if bound by the provisions of Indian Companies Act (ҮП 
of 1913)—~Indian Companies Act, section 171—' Other legal proceeding’ — 
Government of India Act, 1935, section 226(1)—Original jurisdiction— 
Allahabad High Court—‘Act done in the collection of revenus'—'Law for 
the time being in force! :—Granting of injunction by the Allahabad High 
Court. 


The Crown is not entitled to any prerogative, priority or preferential 
rights or treatment, save those expressly conferred and limited by the Indian 
Companies Act itself, in: particular by “section 230 and sub-section:(2) of 
section 232. 


Food Controller v. Cork (1) followed. 


On the 25th February, 1943, an order for assessment of income-tax was 
made for the year of assessment 1941-42, and the tax was eventually fixed at 
Rs. 18493-12 annas, In the meantime, a petition to wind up the company 
had been presented on the 26th November, 1941, a provisional liquidator had 
besn appointed on the 7th December, 1941 and finally, on the 17th April, 1942, 
a winding up order had been made by the High Court at Allahabad. On 
the roth of March, 1943, а notice of demand was served.on the Official Liqui- 
dators of the respondent company under section 29 of the Indian Income-Tax 
Act, 1922. On the 8th August, 1944, the Income-tax Department sent an 
*Arrear Demand' to the Official Liquidators with the intimation that the 
demand was recoverable as arrearsof land revenuc, and that a recovery 
certificate under sub-section (2) of section 46 had been forwarded to the 
Collector of Allahabad. Ја fact, on the roth of July, 1944, the Official Liqui- 
dators had already received from the Collector of Allahabad a demand for the 
recovery of the said amount of Кз. 18493-12 anna; as arrears of land revenue. 
In these circumstances the Official Liquidators made an application to the High 
Court under sections 171, 228 and 233 of the Indian Companies Act, 1013, 
against the Governor-General in Council, through the Fourth Additional 
Income-tax cum Excess Profits Tax Officer, Excess Profits Tax Circle, Cawn- 
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pore, as respondent, asking for an order that the respondent be directed to put 
їп а formal claim to the Official Liquidators in respect of the said sum of 
Rs. 18493-12 annas, and praying for an order restraining the Collector from 
recovery of the said sum as arrears of land revenue, pending the disposal of 
the application. On the 13th of November, 1944 judgment was delivered and 
a final order was passed by the High Court. The said order directed that 

under section 169 of the Indian Companies Act, 1913, the respondent should 
be restrained from proceeding without leave of the Court with the subsisting 

proceeding before the Collector at Allahabad for the recovery of the said sum 
of Rs, 18493-12 annas-as an arrear of land revenue. іп accordance with 
section 46 of the Income-Tax Act. The learned Judges also held that the 
objection raised by the present appellant to the exercise by the Allahabad 
High Court of any jurisdiction at all in the matter based on section 226 of 
the Government of India Act, 1935, was ill-founded, and that they were free 
to deal with the matter, ;They granted, however, a certificate under 
section 205 of the last mentioned Act: 


Held, that the form of the order was at technically acourate.. is view of 


the fact that the winding up order had already been made, no injunction. could 


be granted under section 169 of the Indian Companies Act. 


That in respect of. thearrears of income-tax the Crown ranked г as an 
ordinary unsecured creditor and did not come within the prescribed class of 
taxes for which the Crown can claim the limited priority given by section 230 
of the Indian Companies Act, 1913. E 


That the Crown could not clalin to exercise the SEM of кш T of 
the Indian Income-Tax Act, 1922. 


That before forwarding the requisite certificate - under section 46(2) to the 
Indian Income-Tax Act, 1922 to the Collector, the appellant (Crown) should 
have applied in the liquidation under section 171 of the Indian Companies Act, 
1914 for leave of the winding up Court. 


That section 226 of the Government of India Act, 19355. applied to the 
jurisdiction conferred on the Allahabad High Court by the Indian Companies 
Act, 1913. 

That by reason of the soaking out and forwarding to the Collector of a 
certificate in the form and manner prescribed by section 46(2) of the Income- 
Tax Act, 1922, thereby putting into operation the machinery “of sectlon ‘46 
for the collection of the arrears of income-tax in question as arrears of land 
revenue, an act was done in the collection of the revenue, and їп granting 
the injunction the High Court was exercising original jurisdiction in. a matter 
concerning an act done in the collection of the revenue, 


That as the certificate prescribed by section 46(2) of the Income-Tax Act 
was made out and forwarded to the Collector under that sub-section by officials 


' bona fide and that absurdly believing that the machinery under section 46 was 


legally proper and available for the collection of the arrears ої: "income-tax in 
question,due from the respondent company, section a26(1) of the Government 
of India Act, 1935 applies and in granting the injunction applied against the 
High Court was purporting to exercise original jurisdiction concerning an act 
ordered or done in the collection of the revenue bona fide and not absurdly 
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believed to be according’ to the law for the time being in force and that by 


reason Of section 226(1) of the Gorernment of India Act, 1935 and the deci- 
sion in Spooner v. $uddow (1) the High Court had no jurisdiction in the 
metter, and their order was ultra vires and void. 


Federal Court Civil Appeal No. II of 1945. 
Appeal by the Crown. 


Mr. M. C. Selalvad. (Senior Advocate, Federal Court) (Mr. G 
JV. Joshi, Advocate, Federal Court, with him), instructed by Mr. 
K. Y. Bhandarkar, Agent for the Appellant. 

Dr. К. N. Katju (Senior Advocate, Federal Court) (Myr. S. S. 
Dhawan, Advocate, Federal Court with him) instructed by Afr. 
Naunit Lal, Agent for the Respondent. 


The following judgment was delivered by 


Spens, C. J. :—The respondent Company- prior to being 
wound up,as hereinafter mentioned, carried on the business of 
proprietors of sugar mills in the Basti District of the United 
Provinces. The Company was believed to have made some pro- 
fits for the year ending the 3oth May, 1940, but it was not until 
the 25th of February, 1943, that an order for assessment of in- 
come-tax was made for the year of assessment 1941-42, and the 
tax- was eventually fixed at Rs. 18,493-12. In the meantime 
however, a petition to wind up the Company had been presented 
on the 26th of November, 1941, a provisional liquidator had been 
appointed on the 7th of December, 1941, and finally, on the r7th 
of April, 1942, а winding up order had been made by the High 
Court at Allahabad. It will be noticed therefore that the Com- 
pany had been ordered to be wound upa very considerable time 
before the assessment was made. On the roth of March, 1943, 
a notice of demand was served on the Official Liquidators of the 
respondent Company under section 29 of the Indian Income-tax 
Act, 1922, (hereinafter referred to as 'the Income-tax Act’), On 
the 13th of March, 1943, the Official Liquidators pointed out to 
the Income-tax Department that the proper procedure to be 
followed was for the Income-tax Department to lodge a claim in 
the winding up in respect of the arrears of tax alleged to be due 
from the Company. - А 


“Instead of adopting the procedure suggested, the Income-tax 
Department decided to adopt the procedure provided by section 
46 of the Income-tax Act, and accordingly, on the 8th of August, 


(1) (1850) 4 Moo. I. A. 353 (379-380). 
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1944,' the Income-tax Department sent an ‘Arrear Demand’ to 
the Official Liquidators with.the intimation that the demand was 
recoverable as arrears of land revenue, and tbat & recovery cer- 


‘tificate under sub-section (2) of section 46 had been forwarded to 


the Collector of Allahabad. In fact, on the roth of July, 1944, 
the Official Liquidators had already received from Ње Collector 
of Allahabad a demand for the recovery of the said amount of 


_ Rs. 18,493—12. as arrears of land revenue. In these circumstances, 


the Official Liquidators, having taken. legal advice, made an 
application to the High Court under sections-171, 228-and 233 of 
the Indian Companies Act, 1913, against the Governor-General in 
Council through the Fourth Additional Income-tax cum Excess 
Profits Tax Officer, Excess Profits Tax Circle, Cawnpore, as res- 
pondent, asking for an order that the respondent be directed to 
put in a formal claim to the Official Liquidators im: respect of the 
said sum of Rs. 18,493-12., and praying for an order restraining 


.the Collector from effecting recovery of the said sum as arrears 


of land revenue, pending the disposal of the application. On the 
ваше day, vís., the 21st of September, 1944, the Court. made an 
interim order restraining the Collector ‘from effecting recovery of 
the said.sum. The application finally came before Iqbal Ahmad 
C. J., and Braund J. for argument and disposal, апа оп the 13th 
of. November, 1944, judgment was delivered and. a final order 
passed by the said-learned Judges. The said order directed that 
under section 169 of the Indian Companies Act, 1913, the res- 
pondent should: be restrained from proceeding without leave of 
the Court with the subsisting proceeding before the Collector 
at Allahabad for the recovery of the said sum of Rs. 18,493-12. 
as an arrear of land revenue in accordance with section 46 of the 
Income-tax Act, provided- nevertheless that the said injunction 
should be-without prejudice to such application, if any, as the 
respondent might be advised to make under section 171 of the 
Indian Companies Act, 1913, for leave to proceed with- such 
recovery. The said order also provided that the present appel- 
lant'sHould pay to the Official Liquidators the sum of Rs. 538-12. 2. 
ав соків. ` ~ z 

It may be conveniently noticed here that the actual form ‘of 
the ‘order was not.technically accurate. Section 169 of the Indian 
Companies Act;-1913, only authorises the Court'to restrain proceed* 
ings, "at.any time after the presentation of. thé petition’ for winding 
up а company under this Act, and defore making an order forwind- 
ing up the Company”. In view of the-fact that the winding up- order 
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had already been made, no injunction in this case could be granted 
under section 169. No formal objection, however, was taken in 
regard to this matter, and it is clear from the judgment of the 
learned Judges that in this respect the substantial question was 
whether or not the appellant should have obtained the leave of 
the Court under section 171 of the Indian Companies Act prior 
to taking. steps to put into action the machinery of section 46 of 
the Income-tax Act. The effect of the decision was that such 
leave was required, and that as.it had not been obtained, the 
Court could restrain further action under section 46. The learned 
Judges also held that the objection raised by the present appel- 
lant to the exercise by the Allahabad High Court of any jurisdic- 
tion at all in the matter based on section 226 of the Government 
of India Act, r935, was ill-founded, and that they were free to 
deal with the matter. They granted, however, a certificate under 
section 205 of the last mentioned Act and accordingly the appel- 
lant has соте to this Court, and asks that.the order of the 13th 
of November, 1944, be set aside, both on the ground that the 
High Court had no jurisdiction to deal with the matter, in view 
of the provisions of section 226 of the Government of India Act, 
1935, and on the ground .that the action taken by the revenue 
authorities under section 46 of the Income-tax Act did not require 
апу prior leave of the Court under section 171 of the Indian Com- 
panies Act, 1913. 

We propose to deal with the second question first. ' Section 
171 of the кин Companies Act, 1913, is in the following 
terms :— 


_ “When a winding up order has been made, or a provisional 
liquidator has been appointed, no suit or other legal proceeding 
shall be proceeded with or commenced against the company except 
by leave of the Court, and арн to such terms as the Court may 
impose". А * 

In the High. Court considerable "discussion seems to have 
taken place as to the general position of debts due to the Crown 
and the prerogative rights of the Crown in a liquidation of a 
company under the Indian Companies Act, 1913. As the point 
was-also raised in this Court, we think that-it is desirable to 
dispose. of that matter before discussing the matters that more 
directly. arise-under section 171. The necessity on behalf of the 
Crown of obtaining the prior leave of the Court. under section 171 
is in a measure connected: with the question of the extent to 
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which the prerogative or priority rights of the Crown have 
been affected by the enactment of the Indian Companies Act, 
1913. 3 
In section 230 of that Act a modified priority is expressly 
provided fora certain limited class of Crown debts. [See sub- 
section (т)(а) ]. These include debts in respect of revenue, taxes, 


“cesses and rates payable to the Crown, but the provision is limi- 
лей to those due from the company at a prescribed date and 


having become due and payable within the twelve months next 
before that date, the prescribed date being the date of the com- 
mencement of the winding up, or in the case of.a company ordered 
to be wound up compulsorily, which has not previously 
commenced to be wound up voluntarily, "the date of the winding 
up order. Moreover, the priority expressly so given to- Crown ` 
debts is not confined solely to Crown debts. They have to rank 
pari passu for payment with certain debts due to local authori- 
ties, certain debts in respect of salary or wages due to clerks, 
servants, labourers or workmen, compensation payable under the 
"Workmen's Compensation "Act, 1923, and other classes of debts 
and expenses, and all have to abate equally if the assets are in- 
sufficient to meet them in full. In this connection it is material 
also to notice sub-section (2) of section 232 of the Indian Com- 
panies Act, 1913. This sub-section indicates that an express enact- 
ment was considered necessary to provide that the consequences set 
out in sub-section (1). of section 232 should not apply to pro- 
ceedings of the Government. To these indications of the manner 
in which the Crown prerogative has been expressly dealt with by 
the provisions of the Indian Companies Act may be added a 
general consideration derived from the whole scheme of the Act 
in regard to the administration of assets in the liquidation 
of companies. ‘It is difficult to believe that where so much con- 
sideration has been given to rights of priority and the respective 
rights and position of secured and unsecured creditors, and the 
order and manner in which their debts are to be discharged, 
the Crown was to remain outside the scheme and unaffected by 
the ‘provisions of the Act, except to the extent to which Crown 
rights have been expressly dealt with. It is difficult to think of 
айу reason for qualifying the priority in respect of the Crown 
debts specified in section 230 (1) (a), if it was intended that other 
debts due to the Crown should enjoy unqualified priority. This 
provision is in marked contrast to the provision contained in the 
Indian Insolvency Acts allowing priority in respect of “all debts 
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due to the Crown or to any local authority". (Presidency Towns к. С. 
Insolvency Act, III of 1909, section 49; and Provincial Insol- 1946. 


vency Act, V of 1920, section 6r.) It was mainly the express The Governor Gene- 
provisions of section 209 of the English Companies Act, 1908, "alin Council 
(now re-enacted as section 264 of the Companies Act, 1929), and Shiromani Sugar 
this general consideration of the whole statutory administrative Mills Ltd, 
scheme of company’s assets in a liquidation provided for in the Spens, С. J, 
later English Companies Acts, and the anomalies and difficulties PE 
which would ensue if the Crown were not bound thereby, that 

led the English Court of Appeal in Wedd & Co. (1) and the 

House of Lords (affirming the above decision) in Food Controller 

v. Cork (2) to determine, once and for all that the Crown is not 

entitled to priority in payment of its claims over, or to issue process 

'to obtain payment in full in priority to other creditors of a company 

in liquidation, except as expressly provided by section 209 of 

the English Act of 1908, now Section 264 of the English Companies 

Act, 1929. These sections very closely resemble section 230 of 

the Indian Companies Act, 1913, in so far as a very limited 

priority and preference is expressly given to certain Crown debts 

in the liquidation of a company. Having regard to the similarity | 
of the provisions of the Indian Companies Act,-1913, to the 

English Acts of 1908 and 1929, in respect of the general statutory 

scheme of administration of a company's assets in liquidation, 

and to the correspondence between the provisions of section 

230 of the Indian Act with those of section 209 or section 

264 of the English Acts, it is not surprising that later 

Indian decisions on the rights of the Crown in a liquidation in 

India have followed the reasoning of the English cases above 

referred to. Cf. Zu re Damagoria Coal Co., Lid., (3) ; Secretary 

of State v. The Punjab Industria] Bank Ltd., (In Liquidation) (4); 

The Bank of Bihar .Lid., Patna v. Secretary of State and others 

(5) ; Zn the matter of the Northern Bengal Co., Ltd., (4n Liquida- 

tion) (6); Governor-General in Council through the Income-tax 

Commissioner, Punjab, N. W. Е and Delhi Provinces v. Sargodha 

Trading Co., Lid., (In Liquidation) (т). Counsel for the appel- 


(1) (1922) a Ch. 369. 

(2) (1923) A. C. 647. 

(3) (1931) I. L. В. 59 Calc. 327. 

(4) (1931) I. L. R. 12 Lah. 678. 

(5) (тоза) A. I. R, Pat, 1. 7 

(б) (1936) 41 C. W. N. 458. f ET 

(7) (1943) I. L. R. 24 Lah, 706. gend 
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lant invited our attention to these;cases, but did not suggest that 
they were inany way wrongly decided, or that the scheme of the 
administration of assets of a company in liquidation under the 
Indian Act was materially different to that enacted by the English 
Acts, notwithstanding the decisions to the contrary ‘in dn the 
matter of West Laikdih Coal Co. Ltd, (1) and Commissioner 
of Income-taz v. Official Liquidators, Agra Spinning and Wearing 
Mills Co. (a). We have no hesitation in coming to a conclusion 
and holding that the Crown is bound by the provisions of the 
Indian Companies: Act, 1913, and is bound, in regard to -the provi- 
sions relating to the liquidation of companies, “to a -statutory 
Scheme of administration wherein the prerogative right of-.the 
Crown to priority no longer exists". [Lord Wrenbury in Food 
Controller ү. Cork (3).] The Crown is accordingly not entitl- 
ed, in our judgment, to any prerogative, priority, or pre- 
ferential rights or treatment, save those expressly conferred and-limi- 
ted by the Act itself, in particular by Section 230 and sub-section (2) 
of section 232. ` à 
Before we turn to the -more detailed consideration of section 
171 of the Indian Companies Act, it may also be noted hat. the 
particular arrears of  income-tax, which the appellant has 
endeavoured to collect through the machinery of section 46 of the 
Income-tax Act, do not come within the prescribed 'class of taxes 
for which the Crown can claim even the limited priority. given 
by section 230 of the Indian Companies Act. Having regard to 
the delay in assessment, these arrears were not due from the Com- 
pany at the date of the winding up order. In respect of them 


‘the Crown ranks as an ordinary unsecured creditor. None the 


less, the appellant claims not only that the appellant is free to 
exercise in this casé the machinery of section 46 of the-Income-tax 
‘Act, but that also the appellant is free to collect these arrears in full 
without any obligation to account to the Liquidators or to bring into 
Court any excess above what the appellant might. receive if .a 
claim as an unsecured creditor had -been "made. It appears that, 
excepting the power of the Court under section 171 to -impose -a 
condition at the time of granting leave, there is no machinery or 
provision in the Act to compel the appellant_to account for or 
bring into Court any such ‘excess. Accordingly, - this claim to 


(1) (1925 LL. К. 53 Cale, 328. o T: 
(a) (1934) L L. R. 56 All. 685. 2E TEES 
(3) (1923) А.С. 647. (672). 2 А rake -: Е 
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exercise the machinery - of *section 46, if, auccessfill, ‘would in effect’ к: E 

. enable the Crown to secure for the arrears fet ‘out above, һе very- 1546, 
priority to which- "both i in England and India the- Crown has been The. Erena Gene- 
held’ not erititled. '- - ~ ral in Созо 


Hitherto, ош it may be that attempts have- beeri- made to- Shiromant Sugar 
collect arrears of income-tax due ’ from a- company in: liquidation мшш: | 
through Һе machinery , of* section “46 of: the Income-tax Act, the Spens; C. 9. 
Income-tax authorities have, upon objection being taken by the’ n 
Liquidators; submitted to: prove their claim: in ‘the ‘liquidation - 
like’ any other creditor. Cf. Governor-General- in- Council through - $ 
the Commissioner of Income-tax, Punjab, N; И.Е. and Delhi 
Provinces v. Sargodha . Trading Co. Ltd, “(ih Liquidation) (1) 
above referred to. This they are now “not. ‘prepared · to do and” 
the appellant presses for the: sanction: of the Court to be given 
to the right to-exercise the machinery of section 46 of the Income- 
tax Act in respect of arrears of income- -tax ‘due from в company in 
liquidation uncontrolled m the Cont i in » which” the oe is 
being wound ир, 52 . 

How then is this ` dain in со шакга b "Counsel for the. 
appellant i ürges а) that under: section 46 of the Incofne-tax Act, 
е: very Special machinery - therein set: forth is not in any way 
limited i ‘in its application and is prima facie therefore applicable to 
the facts of: this case and: available and appropriate for the collec“ 
tion of, arrears of’ їйсоше-ах due from the: respondent ^ company, | 
^ whether-it be “in liquidation ` ог not; (b) that the powers of the ~- 
Court in a winding- up under the Thdisn Companiés Act to contro], - 
restrain or interfere with claims or actions or remedies of creditors 
are ' very limited and are’ confined to sections 169 “and 171; 
(с) that the former section gives jurisdiction during the period only 
between the presentation of a petition and the making of an order' 
for the winding-up of the company and only upon the application 
“ofa company, а creditor, -or a contributory, to: restrain “farther 
proceedings i in any suitor proceeding. against the: “company upon: 
such terms as "the Court ‘thinks fit" ; ‘and: (d) that section 171 by- 
cóntrast provides that “* after а winding-up order has been шайб or 
а provisional liquidator appointed, no suit or other legal-proceeding 
shail be. proceeded "with or commenced against the company, except 
by leave of the “Court · and ‘subject to such terms as the Court шау: 
impose 2 Counsel emphasised the difference" in wording . between - 
the two sections—* any suit or proceeding " in section 169, °“* no - 
suit or other legal proceeding ” in section-171. He ЖЫ that for 
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a proceeding- to be within the scope of section 171, it must be (i). 
in the nature of a suit, relying for this purpose on the words. '* suit 
or other’, and the decision of a Lahore Full Bench (Tek Chand,. 


` Monroe and Beckett, JJ.) in Shukantla v. The Peoples Bank of 
7 Northern India Lid., (In Liquidation), (т) and (ii) a procéeding- in a 


Court of law, in which way only- could proper. effect be given to 
the phrase. “ legal proceeding” аз contrasted with the. word 
proceeding” only. The correctness of the decision in the. Lahore- 
Full Bench above referred to, namely, that a suit under Order ХХІ, 
Rule 63, of the Civil, Procedure Code, - for a declaration of title 
against a company. in liquidation cannot be commenced without. 
the previous leave of the Court which has passed the winding up 
order, cannot, we think, be doubted. But the observations of the 
learned Judges must of course be.read in the light of the point 
before them for- - decision, -which was.a very narrow опе. Asa 
statement of law of. general application, we, as were, the learned 
Judges inthe Allahabad High Court in this case, are unable-to 
accept the narrow construction put upon the expression “ or other 
legal proceeding " іп the judgment of the Lahore Full Bench..- In 
our judgment, it need not, and therefore should not, be confined 
to " original proceedings in а Court of first instance, analogous to ' 


` а suit, initiated. by means of a petition similar to а plaint ”. 


Section 171 must, in our judgment, be construed with reference 
to other sections of the Act and thegeneral scheme of adminis 


- tration of the assets of a company in liquidation - laid down.by the 


Act. In particular, we would refer to section 232. Section 23a 
appears to us to be supplementary to section 171 by providing that 
any creditor (other than Government) who goes ahead, notwith- 
standing & winding up order or in ignorance of it, with any attach- 
ment, distress, execution or sale, without the previous leave of the 


` Court, will find that such steps are void. The reference to ‘distress’ 


indicates that leave of the Court is required for more than the 
initiation of original proceedings in the nature of a suit inan 
ordinary Court of law. Moreover, the scheme of the application of 
the company’s property in the fart passw satisfaction of its liabi- 
lities, envisaged in sectio: 211 and other sections of the Act, cannot 
be made to work in co-ordination, unless all creditors (except. such 
secured creditors asare “outside the winding ир” inthe sense 
indicated by Lord Wrenbury. in his speech in Food Controller 
v. Cork (a) are subjected as to their actions against the 


` (т) (1941) L L. К. 22 Lah, 760. | 
(a) (1923) A, С. 647 (671). { кА Алы: A NA ды» А 
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ptoperty- of the company to the control of the Court. Accordingly; ' 
iü'our judgment, no narrow construction should be placed upon 
the words “or other legal proceeding ” -in section 17r. In our 
judgment, the words can and should i e held to cover distress and 
execution proceedings in the ordinary Courts In our view, such 
proceedings dre other legal procéedings against the company, as 
contrasted with ordinary suits against the company. 
` That still leaves open the question whether action under 

section 46 of the Indian Income-tax Act is covered by the phrase 
“ other legal proceeding ". Clearly it is not a proceeding in an 
ordinary Court of law. . But we see no reason why in British India 

no ‘ legal proceeding ” can be taken otherwise than in an ordinary 

Court of law, or why а -proceeding taken elsewhere than in an 

ordinary Court of law, provided it be taken in a-manner prescribed 
by law and in pursuance of law or legal enactment, cannot properly- 
be described as a “ legal proceeding ". If it be considered that the 

effect ot the Income-tax ` authorities. putting“ “the machinery of 
section 46 of the Incomé-tax- „Асі in motion for the -collection of 
arrears of income-tax is Чо bring into operation all the appropriate’ 

legal enactments relating -to the collection of land revenue -in the’ 

Province concerned, it is, in our judgment, very difficult to say that 
they are not taking-a “ legal proceeding.”. In fact, in this- very case, 
had the company not been in liquidation, thé. appellant would have: 
had‘ the choice at his option of (a). proceeding by “suit in the: 
ordinary Courts in respect- of. the arrears, ог (b) by forwarding’ 
(under section 46(2) of ‘the Incomestax Act) to the ‘Collector the. 
requisite certificate, initiating and putting into force collection of 
the arrears as arrears of land revenue under and in accordance with’ 
- the appropriate provisions of the U. P..Land-Revenue Act (Ш оѓ 
1901). Surely. sùch last mentioned action on the part-of the Income: 

tax authorities would be the adoption of another legal proceeding 

for the collection of the arrears as opposed to the institution of a 

suit; The proviso to section 46(2) empowers the Collector, if he so’ 
chooses; to-exercise all the powers which a-Civil Court may exer- 
cise in‘fespect of the attachment and sale of debts due toa judg- 

mént-debtor. If the-Income-tax Officer- will be taking a “ legal 

proceeding ” when he moves the Collector—as we think he must be 
held to do—to realize the tax by attachment and sale of ‘debts due. 
to: the asséásee, it can make no difference: in principle that the 
Collector is asked” to exercise us шашу qwe under . -the land 
revenue law. - yos 


делу, we айз ‘with the learned Judges о of the Allahabad 
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F. C.- High Court in holding that the words “other legal proceeding” 
1946, _ in section 171 of the Indian Companies Act, igr3, comprise -any 


The Governor, Gene- Proceeding by the revenue authorities under section 46(2) of the 

täl in Соает ` Indian Income-tax Асі, and that accordingly before forwarding 

Shiromani Sugar the requisite certificate under section 46(2) to the Collector, which 

EMS ЫЧ would put the machinery for the collection of the arrears of in- 

Spens, C. ӯ. come-tax as arrears of land revenue into motion, the appellant: 

ios should have applied in the liquidation under section 171 of the 
Companies Act for leave of the winding up Court. 

That leaves the question whether, inasmuch as the appellant 
moved under section 46(2) without prior leave of the .Court, 
the High Court at Allahabad, as the Court having jurisdiction 
under.the Indian Companies Act to wind up the respondent com- 
pany, had jurisdiction to interfere by injunction or otherwise to 
prevent the completion of the collection of the arrears of land 
revenue; Were it not for the provisions of section 226 of the 
Government of India Act, 1935, we should without hesitation 
answer this question in the affirmative and dismiss this appeal. 
Section 226 must however be considered in the light of decided 
cases and of .the facts of this case. The section runs as 
follows :—— _ 

“(1) Until otherwise . provided by Act of the appropriate 
legislature, no High Court shall have any original jurisdiction in 
apy matter concerning the revenue, or concerning any act ordered 
or done in the collection thereof according to the usage and 
practice of the country or the law for the time being in force. · 

(2) A ВШ or amendment for making such provision as 
aforesaid shall not be introduced into or moved ina Chamber of 
the Federal or a Provincial Legislature without the previous 
“sanction of the Governor-General in his discretion or, as the case 
may be, of the Governor in his discretion.” 

The first point to be determined is whether the section applies 
to the jurisdiction exercised by the Allahabad High Court under 
the Indian Companies Act at all. This mainly depends upon the 
construction to be given to the words “any original jurisdiction”. 
Counsel for the appellant submitted. that “original” was used in 
distinction to "appellate", and that the word “any” covered. all 
jurisdiction over proceedings of- any kind which commence and 
origindte in the High Court. He instanced the extraordinary 
original jurisdiction of the Court under Clause 9 of the Letters 
Patent, the jurisdiction in respect of infants and lunatics under. 
Clause 12, the ordinary original criminal jurisdiction under 
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Clause I5, > -the testamentary and  intéstate jurisdiction -under 


Clause 25, and the matrimonial jurisdiction under Clause 26 of. 


the Letters Patent. - He accordingly submitted that various types 
of or ginal jurisdiction were conferred on the, High Court by the 
Letters Pátent, and that original jurisdiction could equally well be 
'-conferred by any valid enactment and that original jurisdiction 
had in fact been conferred by sections a and 3 of the Indian 
Companies ‘Act, r9 r3, on the Allahabad High Court in respect of 
companies whose registered offices are situate within the territorial 
jurisdiction of that Court. On the other hand; counsel -for the 
respondent stressed the well-known origin and history of this section 
[See Best & Co. v. The Collector of Madras (i), Govindarajuls 
Naidu v. Secretary of State (a), and Dewarkhand Cement Co. Ltd., v. 
Secretary.of State (3), ] and asked us to construe it as a section 

"with an ancestral - history” [See Hansraj Gupta and others v. 
Dehra Dun-Mussooris Electric Tramway Co. Ltd. (4), ] and to 
confine the meaning of the words “original jurisdiction ” to the 
original jurisdic.ion exercised by the Supreme Courts. and by the 
High Courts of Madras, Calcutta and Bombay, ` as successors to 
the Supreme Courts, and to hold that. High Courts, . other than 


those three, though they may exercise special or particular jurisdic- . 


tion conferred on them by Letters Patent.or Statute, exercised no 
original jurisdiction within the meaning, of the words as -used in 
section 226. In our opinion, the history itself of the section does 
not justify such a method of construction. It was clearly re-enacted 


in section 105 (2) -of the Government of India Act, _1915,in a 


setting where it was impossible to confine its operation to the 
High Courts of Madras, Calcutta and Bombay, [vide section 
106 (1)) and where [vide section ror (5)] the High Court at 
Allahabad was expressly referred to amongst the High Court. In 
the Government of India Act, 1935, the very opening words .of 
section 226 and sub-section (2) thereof show that it is no mere 


repetition of a section without consideration. It has again been’ 


deliberately re-enacted with appropriate provision - for its ^repeal 
or modification having regard to the changes’ in the constitution. 
We-.note too that the Allahabad. Letters Patent in Clause 30 
refer to "any..final judgmerit, decree or „order made in exercise 
of original. jurisdiction", That orders іп «шлу matters -do 


* (4) (1918)-35 M. L. J. 23 (26). -- pe eRe ede eva 

-- (а) (1926).I. L. К. 50 Mad. 449 X dE EL : 
(3) (1939) І.І. К. Bom. 320. ee | Ta 
„00. 0933 A. L R(E. C) 63 (69. 5-05. 0, ruis 
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not differ in substance from decrees in suits, is shown by section 
199 of the Indian Companies Act providing that such ` orders 
shall be enforced ın the same manner in which decrees іп а suit 
may be enforced. The present order of the High Court is thus 
in effect a decree in a suit granting an injunction. We are accor- d 
dingly unable to accept the argument on behalf of the respondent : 

and feel bound to hold that section 226 applies to the jurisdiction 

conferred on the Allababad High Court by the Indian Companies 

Act, 1913. 

It was suggested on behalf of thé respondent company. -that 
the opening words “until otherwise provided by Act of the appro- 
priate legislature" need not:necessarily be confind to future legis- 
lation, and that if the Indian Companies Act had in fact "provided 
otherwise", the section would not apply to jurisdiction exercised 
underthe Indian Companies Act. In our judgment, this cons- 
truction also cannot be maintained. Reading the two sub-sections 
of section 226 together, in our judgment, that which is contem- 
plated is future legislation: enacted in accordance with the changes 
in the constitution.- So farthere has been no such legislation, 
either by way of repeal or modification. The sectton with all its 
anomalies, so constantly commented upon by High Сош+` after 
High Court ànd.before now by this Court, remains on the Statute 
Book. - Once again, we point out this anomalous situation that 
if a District Court, such as the District Court at Cawnpore, upon 
which jurisdiction under the Companies Act of 1913 has been 
conferred under the proviso to section 3(1) of the Act, had "been 
dealing with this-claim of the ‘Crown, or the ‘matter had come 
before the High Court itself in its appellate jurisdiction, neither, 
the District Court nor the High Court would have had to ‘con- 
sider section 226. But -so long as the section remains on thé’ 
statute book, it is our duty to give to it what we consider to" be 
its true-effect, however capricious that may бе. | И P 

The next two points which require consideration are :— : 

(a) Did the High Court purport to exercise jurisdiction. in а 
matter concerning the revenue or concerning any act orderga: or 
done in the collection thereof ; and 

(b) if so, do the last words of the sub-section “according to 
the usage and practice of the country or the law for the time be- 
ing in force ” qualify “original jurisdiction in: any matter concern- 
ng the revenue” as well as “concerning any act ordered or done in 

е collection thereof ” ? A 7 
~ As regards (a), there was mnch discussion before usia his case, 
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as there bad been in other cases, whether a matter concerning an 2 F.C . 

act ordered or done in the. collection of. the revenue would not also 1946. 

be included іп а matter concerning the revenue, or whether it The Governor Gene- 
would- not be something additional to or different from a matter, ral in Council 


concerning the revenue. In Dewarkhand. Cement Co. Lid. v. Shiromani Sugar 
Mills Ltd. 


` Secretary of State (1) the learned Judge (Rangnekar, J.) basing 


' himself. on an observation in the judgment delivered by Lord Spens; С. д. 
Phillimore in Aloch, Ashdown and Co., Lid. v. Chief Revenue mE 
Authority, Bombay (з) came to the conclusion, that two different 
ideas are expressed in “the. respective parts of the section ; the first 
refers-:to, the preliminary, proceedings taken for the purpose of 
determining the amount of the revenue in any case, and the second 
to the machinery to enforce payment of the revenue so determined. 
Another view suggested in the course of the hearing before us was 
that all claims directly in respect of revenue by or against the ^ Е 
Crown would. be matters, concerning the revenue, whereas claims 
against individual officials in respect of acta ordered or done i in the 
collection of the revenue might not- be included in matters con: 
cerning the revenue and that accordingly the latter words had to be 
added for the protection of officials and to prevent indirect attacks 
upon the revenue. It is not, in our judgment, necessary to come 
to any final conclusion on these views. On the facts of this case, 
we are satisfied that by reason of the making out and forwarding 
to the Collector of a certificate in the form ‘and manner prescri ed 
by section 46(2) of the Income-tax Act, thereby putting into 
operation the machinery of section 46 for the collection of the 
arrears of іпсошечах in question as arrears of land revenue, an 
act was done in the collection of the revenue, and in granting the 
injunction in this case the High Court was exercising original 
jurisdiction i in a matter concerning an act done in the collection of 
the revenue. ^ 

As regards (b), we are satisfied that grammatically the last words 
ofthe sub-section in question can only qualify the words imme- 
diately preceding “ concerning any act “ше ог ordered i in the 
collection thereof. ” 

“That brings us to the last and final point of construction. Was 
the action of the appellant which is challenged in this case an act 
done in the collection of the revenue “ according to the usage and 
practice of the country or the law for the time being in force *? 


(1) (1939) I. L, R. Bom. 320, | : 
(2) (1923) L. R. 501, A, 327 ; 39 С. L. J. 302. TIT ero ES es 
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It was not suggested that the usage or practice of the countty 
comes into this case. The question to'be determined is, .was' thé 
action of the appellant in the collection of the revenue “ according 


~to the law for the time being in force” within the true meaning to 


be given to-these words in the light of the facts of this ¢ase and 
decided cases. Тһе learned Judges. in the Allahabad High Couit- 
were able to come to their conclusion in favour of the respondent 
on the ground that what the appellant did in this case was contrary . 


~ to the law for the time being in force, in the sense of all the law 


applicable to the matter, including the Indian Companies Act, 
1913. An attempt has been made to collect arrears froma -сош- 
pany in liquidation by a procedure not authorised by law generally. 
Accordingly, they say, the matter is outside the limitations to 
jurisdiction imposed by section 226. It has been urged оп be 
half of the appellant that the learned Judges were wrong in 
allowing the phrase “law for the time being in force" to embrace 
all law for the time being in force in respect of the act ordered 
or done in the collection of the revenue, and that they should, 
have confined the phrase to law directly concerned with the 


' collection of the revenue. We ате пої prepared to differ in this 


respect from the learned Judges in the Court below. It would be 


- difficult, if not impossible, to delimit satisfactorily the law which 


had to be considered in relation to any matter from that which 
could be excluded from consideration. But in our view the more 
important question in this базе is whether the act ordered or done 
in the collection of the revenue must in truth and in fact have 
been "according 'to the law for the time being . in force", or whether 
it is sufficient that the person or persons ordering or doing the 
act should дола fide and not absurdly have believed that the act 
was “according to the law ior the time being in force". ‘Counsel 
for the appellant pressed us with the view thatthe latter only was 
sufficient to bring this case within- section 226(1), and he relied 
upon the well-known case of Spooner v. Juddow (1). The learned 
Judges in the Court below’ were able to come to the conclusion 
that the principles of Spooner v. Juddow (1) did not apply when 
the complaint was that the whole procedure, was not according to 
the law for the time being in force, or that the revenue authorities 
had no legal power to do what they had done, as opposed to com- 
plaint of some irregularity in carrying out procedure authorised by 

law or an irregularity in doing something which they had power to 


d а ж 
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(1) (1850) 4 Moo. I. A. 353. 
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do. We.regret that with respect we feel bound to differ from the EO 
learned Judges in their limited view of the application ofthe princi- 1946, 
ples of Spooner v. Juddow (1). On the facts of that case, we doubt if The Governor Gene- 
the officials. were only guilty of a mere irregularity of procedure. But га! in Council 
be that as it may, it seems to us that there is really no difference in Shiromani Sugar 
principles between the case of an official believing dona fide and Mills Ltd, 
not absurdly that some illegal step which he takes in executing a Sgens, C. J. 
legally authorised procedure is itself according to the law for Y 
the time being in force, and that of anotber official believing 
bona fide and not absurdly that the procedure which he adopts 
in a particular case is itself according fo the law for the time 
being in force. The following passage from the opinion delivered 
by Lord Campbell at pages 379-80 appears to us to apply as 
much to one such dona fide mistake as to the other :— 
‚ "The point, therefore, is, whether the exception of jurisdiction 
only arises where the Defendants have acted strictly, according 
to the usage and practice of the country, and the Regulations of 
the Governor and Council But upon this supposition the 
proviso is wholly nugatory ; for if the Supreme Court is to inquire 
whether the Defendants in this matter concerning the public 
revenue were right in the demand made, and to decide in their 
favour only if they acted in entire conformity to the Regulations 
of the Governor and Council of Bombay, they would equally be 
entitled to succeed, if the Statutes and the Charters contained no ^ 
exception or proviso for their protection. Our books actually 
swarm with decisions putting a contrary construction upon such 
enactments, and there can be no rule more firmly established, 
than that if parties dona fide and not absurdly believe that they 
are acting in pursuance of Statutes, and according to law, they 
are entitled to the special protection which the Legislature inten- 
ded for them, although they have done an illegal act. In this 
case it may, well be that the warrant against the goods of Zovkay- 
dass did not authorize the taking the goods of Aurgovundass, or 
even that Hurgovundass might not be liable for the arrears of 
‘quit-rent’ which accrued before he became owner of the house. 
Still the Collector was evidently of opinion, that a distress might 
г be made for “the whole of the arrears due, and that it was suffi- 
cient to introduce into the warrant the name of Zvokaydass, in 
whose. name the house continued to be registered. ` The other 
Defendant never could have doubted the. sufficiency of. the 


(1) (1850) 4 Moo. I. A. 353. 
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aditus: warrant. If Indian revenue-officers have fallén into a mistake, Or. 

1946. without bad faith have been guilty of an excess in executing the 

The Governor Gene. ‘duties of their office, the object of the Legislature has been, that 

ral in Council they should not be liable to be sued ina civil action before the 

Shiromani Süfár Supreme Courts. Liability to be prosecutéd criminally, stands 
Mills Ltd. upon a totally different foundation". 

Spens, С. J. If accordingly we are of opinion that the certificate prescribed by 


i3 section 46(2) was made out and forwarded to the Collector under 
that sub-section by officials Jona jide and not absurdly believing 
that the machinery under section 46 was legally proper and 
available for the collection of the arrears of income-tax in ques- 
tion due from the respondent Company, we must conclude that 
section 226 (1) applies to this case, and that in granting the in- 
junction appealed against the High Court was purporting to 
exercise original jurisdiction concerning an act ordered or done 
in the collection of the revenue dona fide and not absurdly be- 
lived to be according to the law for the time being in force, and 
that by reason of section 226(1) and the decison in Spooner v. 
Juddow (1), the High Court had no jurisdiction in the matter, and 
their order was ultra vires and void. 

Now so far as the facts of this case on the record are concerned, 
it is not absolutely clear on which date the certificate under sec- 
tion 46(2) of the Income-tax Act was made out and forwarded 
to the Collector. The first intimation which the Liquidators 
received that the section 46 procedure was going to be adopted 
was the receipt on the roth July, 1944, of the demand from the 
Collector for the recovery of the arrears as arrears of land 
revenue. This was fully explained to the Liquidators bya letter 
from the Income-tax Department of the 8th August, 1944, which 
made clear that a certificate had been forwarded to the Collector 
under section 46 (2). It is true that these steps were taken more 
than a year after the Liquidators had suggested that the proper 
course for the Income-tax Department was to lodge a claim in the 
liquidation. . But on those facts it is difficult to suggest that їп. 
July and August, 1944, the Income-tax authorities were not acting 
bona fide or were acting absurdly in determining to proceed under 
section 46(2). Nor has anyone suggested anything of that sort in 
this case., It is also true that in the other similar cases the In- 
come-tax Department had previously submitted to lodge claims 

3 for arrears claimed due from a company in liquidation in the 
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liquidation. But it still is not impossible that a perfectly Jona 
Jide and not absurd determination was come to іп this case to try 
to recover the arrears by a procedure believed to be available to 
the Income-tax authorities according to their view of the law for 
the time being in force. Indeed the number of points raised and 
debated before us and the High Court show that it would be 
very difficult to hold that the challenged procedure had clearly 
been adopted mala fide or absurdly. At the stage therefore when 
the procedure which we have held to be unauthorised by law was 
in fact put in force in this case, we can see no reason for holding 
‘that the officials concerned were not acting dona fide or were acting 
absurdly. 

In this case, on the facts, the appellant must in our judgment 
succeed on the plea that section 226(1) of the Government of 
India Act, 1935, deprived the High Court of jurisdiction in the 
matter. Any further action under section 46(2) of the Income- 
tax Act in the future will be taken in the light of this judgment 
and may not be saved by the provisions of the said sec- 
tion 226. | f | & 

The appellant fails оп all points except the objection taken 
under section 226 of the Government of India Act, 1935. By 
reason of that we must allow the appeal and declare. that the order 
of the High Court of the r3th November, 1944, must be set aside, 
and that in lieu thereof there shall be substituted an order dis- 
missing the application of the Liquidators of the 215 September, 
1944, and directing repayment by the Liquidators of the sum, 
if any, received for costs in respect of the said application in 
the High Court, but without any further order as to costs. We 
make no order as to costs in respect of this.appeal to this 
Court. 


л. T. M. Appeal allowed, 
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FULL BENCH. '" 


Ее ‘Before Mr. Justice С. С. Biswas, Му. Justice A. L. Blank 


and Mr. Justice P. Chakravarfii, ~ 
7 Om: JATINDRA NATH DE 
* m Ё - | . 9. E І Kr 
TRA UE JETU MAHATO AND OTHERS. 


Pre-emption—Landlord—Tenant transferring occupancy holding on May, 20, 
1938—Bengal Tenancy Act (VIII of 1885 as amended by Act IV В, С. of 
1928), section 26F—Bengal Tenancy Amendment Act (VI B. C. of 1938), 
section 6—Ordinance—Intention of Legislature in, enacting repealing 
Act—Bengal General Clauses Act (I B. C. of 1899), section 8—Right, 
nature of—Right and procedure both altered—Right accrued under 
. repealed Act saved—Bengal Tenancy Act, section 188-—Application for 

E г pre-emption, if to be by all the landlords—Holding transferred, 


` Held т In case of a-transfer which occurred before the commencement of 

the Amended Bengal Tenancy Act of 1938, an immediate landlord who 

"acquired aright toapply for pre-emption under section 26F of the old Act, 

‚сап make an application under that section after the new Act came into 
"force 1 


Abbot v. Thé Minister for Lands (1) distinguished. 


A right of pre-emption accrued to the landlord under section 26F of the 
old Act as soon as the transfer was made by the tenant, and there being 
nothing in the Amending Act of 1938 to take that right- away, it survived by 
'virtue of ‘section 8(c) of the Bengal General Clauses Act, together with the 

. remedy of an application which survived both by virtue of section 3n of that 
~ „Art and the general principle of construction, 


"Under section 36F of the old Act, a right of сынса accrued- imme- 
diately on the transfer and the application is not tho source of the right, but 
the means of enforcing it. 


When by reason of certain actings under an Act, rights created thereby 
Ìn general terms have come to be specified and attached to a particular subject 
matter, they have accrued and repeal of the Act at that stage will not affect 
their completion : 


Hamilton Gale v. White (2, followed. 
А mere right to make an application under the general provisions of an 


* Full Bench Reference No. 1 of 1940 in Civil Revision Cases Nos. 923 
and 924 of 1939, against the orders of Munsiff at Jhargram (Midnapore), 
dated the 4th April, 1939. 


(1) L. К. [1895] A. C. 425. 
(à) [1922] а К. B. 48а. 
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Act, when that right has not arisen asa result of certain actings or events 
specified by the Act as giving rise to the right, is not a right contemplated by 
the General.Clauses Act or saving provisions of that character. Such provi- 
sions contemplate not rights in the air, but rights which have become matters 
of active assertion or actual enjoyment. The right to make an application under 
the old section 26F is not a-right of the ‘former type, but of the latter, 

The intention of the Legislature in enacting the repealing Act cannot be 
sought for in the Ordinance, 


If the rights and procedure are both altered; but rights accrued under the 
repealed enactment aro saved, then, in the absence of an intention to the 
"contrary expressed or necessarily implied in the new statute, it will be proper 
to interpret the intention of the Legislature to be that the old procedure will 
subsist for the enforcement of the saved rights, 

Even if the accrued rights have been saved, the old procedure of an appli- 
cation is no longer available. If the rights һауе Беер saved, they have been 
saved through the old section 26F remaining operative in re-pect of those 
.rights : 

In re Hale's Patent (1) distinguished. 


The landlord in the preseat case is therefore entitled to maintain an 
application, я 

All the со-зһагег landlords may not join in the NN, The deletion 
of clause (i) from section 188(1) of the Bengal Tenancy Act is not an indepen- 
dent amendment of that section and the amended section will not govern 
applications under the old section 26Е. 


When the holding in the present case was transferred, it was transferred, 
subject to the prévisions (namely all the provisions) of-the old section 26F. If 
the operation of -the section on this holding remained unaffected by the repeal, 
‘all-the clauses remained free to take effect in due course,- since the co-sharers 
of the applicant landlord applied without effect, the applicant became entitled 
to have the whole holding transferred tohim under sub-section (6) of the 
repealed section (i. e. 26F), . i : 

Applications for Revision under section 115 of- the Code of 
Civil Procedure by Landlords. 


Application for. pre-emption. 


The material facts will appear from the judgment of Mukherjea, 
J. in the following : І 


Order of Referenca by Mukherjea and ‘Akram, JJ. 


Mukherjea, J, :—These two Rules arise out.of two analogous 
applications made by the petitioner under section 26F of the Bengal 

- Tenancy Act, as it stood prior to the Amending Act of 1938 and 
"they were heard together and disposed of by one and the same 
‘order by the Munsiff o Jhargram. ‘The material facts are not in 


(1) [1920] 2 К. B. 337. 
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controversy. One Annapurna Debi had occupancy rights in certain 


. lands which were held by her as.a tenant under the petitioner and 


his co-sharers. On May зо, 1938, she sold the holding by two 
separate kobalas, one of which was executed in favour of opposite 
parties Nos. (1) to (4) in Civil Revision Case No. 923 and the other 
іп favour of the opposite party No. (1) in Civil Revision Сазе 
No. 924. Notices of these sales were served on the landlords 
including the petitioner on August 12, 1938. On October 26, 1938, 
the petitioner as a fractional landlord commenced these proceedings 
against both sets of purchasers claiming to exercise bis powers of 
re-purchase under section 26F of the Bengal Tenancy Act as it 
stood before August 18, 1938. The Munsiff dismissed .[both these 
applications on the ground that there being no saving clause in 
the new section, the. rights that were created under the old 
section 26F did not exist after the Amending Act of 1938 came 
into force. He held further that as no pre-emption proceeding was 
started before August 18, 1938, the landlords’ rights must be taken 
to have abated under ihe new Act, there being no machinery now 
for enforcement of that right. It is against this decision that these 
two Rules have ben obtained. 

Mr. Jana who appears in support of the Rules has T 
before us that the view taken by the Munsiff was wrong and as the 
tight accrued in favour of the landlord while the old section was 
still in force, the repeal of thesection would not take away or impair 
that right unless there was something in the new Act to show that 
it was intended to operate retrospectively. Не further argues that 
under -section 8 of the Bengal General Clauses Act (Act I of 
1899) the landlord could avail himself of the same procedure for the 
enforcement of'his right as he could do under the repealed section. 

Mr. Mukherjee who appears on behalf of the opposite-party has, 
on the other hand, attempted to support the decision of the Munsiff 
substantially on three grounds. Не has argued in the first place 
that section 8 of the Bengal General Clauses Act did not save the 
rights of pre-emption which the landlord might have acquired under 
the old section 26F as a different intention was indicated by the 
Legislature in the provisions of the Amending Act. 

The second ground taken by him is that no right of pre-emption 


could, properly speaking, vest in the landlord under the old law 


unless an application was filed by him under section 26F, clause (f). 
As no application was presented while the old Act was still in force 
there was no "accrued right" in favour of the.landlord which could 
be saved by the repealing statute. 


VoL, 81.] HIGH COURT. 


Lastly, it is urged that even if the right survived the repeal of 
tbe section, the machinery for enforcing the right having , been 
abolished by the repealing Act, the remedy of the petitioner, ifany, 
lay in filing an ordinary suit under the provisions of the Code of 
Civil Procedure and not in an application under the old section. 

Now, it is a settled rule of interpretation that a statute which 
takes away or impairs vested rights is not to be construed as having 
a retrospective operation unless such construction appears clearly 
in the terms of the new Act or arises by necessary implication. 
The effect of repealing a statute is undoubtedly to obliterate it as if 
it had not been passed ; but this must alw2ys be taken with the 
qualification that it does not deprive persons of vested rights 


already acquired by them. Section 8 of the Bengal General Clauses: 


Act which is worded in the same manner as section 6 of the Indian 
General Clauses Act and section 38 of the English Interpretation 
Act embodies the same principle It runs as follows : ‘ Where this 
Act or any Bengal Act made after the commencement of this Act 
repeals any enactment: hereto made or hereafter to be made, then 
unless a different intention appears, the repeal shall not * * * * 
(¢) affect any right, privilege, obligation or liability acquired, 
accrued or incurred under any enactment so repealed or * * * 
(«) affect any investigation, legal proceeding or remedy in respect 
ofany such right, privilege, obligation, liability * * * * as 
aforesaid and such investigation, legal proceeding or remedy may 
be instituted, continued or enforced, * * as if the repealing Act 
had not been passed.” The section applies in terms only in cases 
of repeal, and the question may arise whether it could be invoked 
in the present case, where the section has not been repealed but has 
been only replaced by a new section. The-effect of ‘the substi- 
tution however has been to take away entirely the rights of the 
landlord which were given: by the old section and transfer them to 
co-sharer tenants who had no such rights under the old law. The 
effect of substitution in such савез is the same asin the case of 
repeal and the same principle is in my opinion applicable. In 
Moakes у. Blackwell Colliery and Company (1) where a similar 
question arose with regard to section 38(2) of the English Interpreta- 
tion Act, Scrutton L. J. observed as follows: “Now it appears 
to me that when an Act of Parliament not using the word. ‘repealed’ 
contains a provision which alters the provisions of a previous Act, 
it repeals that provision. It is not necessary that the word ‘repeal’ 


should be used. ” 
(1) (1925) a K, B. 64. 
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In the present. case the sale of the holding took place ata 
time while section 26F of the Act of 1928 was in force and the 
notice under the old section 26C was also served on. the landlord: 
before the Amendiag Act had come into operation. If the land- 
lord acquired any. rights under the old law; these rights. would 
still subsist as laid down in section.8 of the Bengal General Clauses 
Act unless there was something in the new law which expressly, 
or by necessary implication took them away. It is admitted that 
there are no express words in the new Act making it retrospec- 
tively operative ; but what,is said on behalf of the opposite: party 
is, that the provisions of section 26F in the new Act which has 
been substituted for the old section would itself indicate that the 
Legislature intended that no rights under. the old section could. 
be enforced after the Amending Act came into existence. It is 
argued that the new section 26F gives a tight of pre-emption; to 
the co-sharer tenants of the holding in place of the immediate 
landlord which was the provision of the old Act.. A co-sharer tenant 
could, therefore, exercise this right of pre-emption immediately 
the Amending Act becomes operative. If, however, the rights of the 
mmediate landlord which accrued under the old Act are capable 
of being enforced even after the new Act is passed,. the result 
iwould be a conflict between the landlord and the co-sharer tenants 
with respect to the claim for pre-emption and the object of the. 
Legislature would be frustrated. I do not think that there is any 
substance in this contention. Under the new Act a co-sharer 
tenant has got to present his application. within a period of four 
months from the date of service of notice upon him under sec- 
tion 26C. Section 26C as it stood before 1938 provided for 
service of notice. upon the immediate landlord only and the 
provisions for notice upon the co-sharer tenants was for the first 
time made by sub-section (4) of section 26C in the new Act. Far 
from showing, therefore, an intention to the contrary the provi- 
sions of the new section seem clearly to indicate that the rights 
of the co-sharer tenants to exercise their. powers of pre-emption 
would accrue only in respect of transfers which. took place after 
the ‘Amending Act came into force. This argument, therefore, 
of the opposite party-must be overruled. . = 

-Thé next and the. more substantial question із аз to whether 
in-this case there-was any vested or accrued right. in: favour . of 
the landlord uuder the old section which could be saved under 
section 8 of the Bengal Clauses Act. Mr. Mukherjee argues that 
what the landlord had under the old law, was а ‘щете option to 


Мога: nii] eer gai court с АЎ 


make ап, application for-«pré-emption under: section °26К(т): “It 
was no right but a mere privilege to take advantage of a particular . 
provision of law if he’ so liked,'and a right would accrue ‘only 
when he has made his choice ‘and presented the application ав 
contemplated’ by the section. .If the law is repealed before the 
application is made, there was no accrued right in ‘existence which 
could survive the repeal. ` In support of this contention he’ has 
relied:upon a decision of the Privy Council" in Ао v Zhe Minis- 
ter for Lánds.(1);: That case arose -under the following circums- 
‘tances: Under section 22 0f the Crown’ Land’ Alienation: Act 
(1861) of New South Wales, fee simple holders of'Crown lands 
жете given the power.to purchase.the. adjoining areas frée from 
the condition of: residence ‘imposed upon ordinary purchasers. 
This:Act was répealei. in 1884 and. substituted ‘by another: Act 
which did not contain any.such provision but contained a- saving 
clause of all existing rights. The appellant had acquired a ‘fee 
simple grant in 187т and in 1892 after the- Act of 1861' was 
repealed, he applied -for purchase. of adjoining’ lands under the 
provisions of the old ‘Асі. ‘It was held by ‘the: Privy, Council that 
such.. application could not be maintained. It- was pointed: out 
by. their Lordships.i in the:.first place that under section 13 of thé 
Act of: 1861 it жаѕгореп to any person’ to ‘apply for’ the purchase 
of unsold land upon certain condition and the: effect of section 22 


* , Wás/hot to'confer any right of purchase upon the fee simple holder 


: but to absolve him from.the condition of residerice applicable 'tó 
ordinary .purchasers.’.i Their Lordships next pointed out that if 
the appellant was to succeed, he must be in a position to contend 
that any person entitled to .make a purchase :under- section 13? of 
the.repealed Act had an ."accrued.right" which: was ‘not -affected 
by the: répeal, but the question was whether that was an “accrued 
right" at all. "It may be," so observed their Lordships, -“that 
the-power.to:take advantage of an "enactment ‘may «without impro- 
priety.be termed:a right;/but the: question is whether ‘it'isa right 
accruéd within the ‘meaning. of the ‘enactment: Which' has to! be 
construed: Their Lordships. think not, and they аге confirmed in this 
opinion:by.the. fact that the words relied upon are found--in‘ conjunc: 
` tion with the words ‘obligation incurred or imposed’. ‘They think ‘that 
. the mere:right. (a&surning it to-be properly so-called): existing in the 
members of the community or any class of -them to take advantage 
‘of an enactment without an act done up n individual ' member 
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availing of that right cannot properly be deemed a right accrued 
within the meaning of the enactment.” А 

It will be seen that the so-called right that was created by: Ње 
Crown Lands Alienation Act of 186r was a general ог’ public right 
open to all members of the community. An individual if ‘he 
wanted to appropriate that right to himself ‘would have to take 
certain steps and unléss: these steps were taken it could not- be 


-said that any right accrued to him [vide the cases of Hamilton 
-Gale v. WAite (т) ; Brigges v. Thomas Dryden & Sons (2) where 


the case of Abbot v. The Minister of Lands (3) was discussed and 
explained]. Here the right is created not in favour of the public 
generally, but in favour of the immediate ‘landlord ‘only: and it 
is dependent not on any act of the landlord himself but on the 
transfer made by the tenant. Under section 26B of: the: Bengal 
Tenancy Act the right of transfer was given to the occupancy 
raiyat subject to the other provisions of the Act and ‘consequently 
the transferee took the lands subject to the landlord's right. of 
pre-emption which was’ created by section 26F. It is true that 
the landlord had to come within a particular time and make 
certain deposits as laid down in that section and: unless these:re- 
quirements were fulfilled he was not entitled to have the lands 
transferred to him, but in my opinion these conditions were con- 
ditions not of the acquisition of the right but of its enforcement ; 
the right itself accrued as soon as the tenant transferred his.hold- 
ing though the landlord had to proceed in a particular way and 
and had to fulfil certain conditions for enforcing that right; Even 
if it is assumed for the sake of argument that the right that 
accrued was not really a right of pre-emption but a right to apply 
for-pre-emption I think that that itself would be a valuable right 
in law which would be saved'under section 8 of the „Bengal. чене 
Clauses Act. 

The last question for our cosideration is whether, .even if-the 
right is not impaired by the repealing statute, it could be enforced 
by means of an application under section 26F of the old Act.or 


` whether the landlords’ remedy was to institute a suit under the 


provisions of the Code of Civil Procedure. The contention of the 


learned Advocate for the. opposite party ор this point is, that ~- 


nobody has got a vested right in any particular form of procedure. ' 


(1) (1982) 2 К, B. 423. 
(2) (1925) 2 K. B. 667. 
3) (1895) A. C. 425. 
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and even if the right of preemption remains unaffected after the 
repeal of the old section 26F .the procedure that is laid down in 
that section cannot be availed of after that procedure itself has 
been repealed. It is argued that clause (¢) of section 8 of the 
Bengal General Clauses Act does not entitle the party having the 
the right, to follow the old procedure that has been abolished. 
Clause ( г), it is said, is limited to pending actions and not to pro- 
ceedings instituted after the repealing statute had come into force. 
If the petitioner wants to enforcé the right, he must do in accord- 
ance with thé procedure that is in force at the time when the action 
is started. It is argued that any other interpretation would contra- 
vene the well-established principle of law that changes in the proce- 
duré are normally retrospective. -Reliance has been placed for this 
argument upon a decision of the Division Bench of this Court in 
Prafulla Chandra v, Raj Mohan (т). It is a well-established principle 
of interpretation that there is no vested right in matters of proce- 
dure and changes in the form of procedure are ordinarily retros- 
pective. As Ihave explained more fully in Civil Revision Case 
No. 757 ОҒ 1939 this principle applies when an enactment merely 
alters the procedure without taking away the substantive rights of 
the parties. The new procedure would in such cases be retrospec- 
tivein its operation and would be applicable in the matter of 
enforcing & right which had .accrued .before the changes in the 
procedure were introduced. It will be held prima facie to apply 

' to all actions pending as well as future. As Lord Blackburn 
Observed in Gardner v. Lucas (а) “її is perfectly settled that if 
the Legislature intended to frame a new procedure that instead of 
proceeding in this form or that you should proceed in another and 
a different way, clearly there bygone transactions are to be sued for 
and enforced according to the new form of procedure.” In my 
opinion, section 8 of the General Clauses Act does not lay down 
anything: whic h offends against this principle. This section does not 
contemplate a case where the procedure only is changed keeping 
the substantive. rights of the parties intact. It is applicable to a 
case where both the rights as well.as the procedure are abolished, 
or altered. Clauses ( с) and (e) of the section: go together. 
Clause (¢) saves only those remedial rights which arise in connec- 
tion. with substantive rights accrued under Ње old Act but saved 

., under clause (7) of the section. The section, therefore, i is applicable 


(1) (1939) 43 С. W. N. 1172. 
(9) (1878) ЗА, С, 582 (603). 


Jeindra Ne Nath De 
Jetu e Mahato, 
Mukherjea, F 


Civit, 
1946. 
ww 
Jatindra Nath De 
ve 
Jetu Mahato. _ 
` Mukherjea, F. 


- court was substituted for the Treasury for the purpose of det 


‚ THE CALCUTTA LAW JOURNAL. | [Von * t. 


to a case where both the substantive as well аз the remedial rights 
are taken away... In such circumstances if the substantive rights are ` 
saved іп respect'of transactions completed prior to the repealing ef 
the statute, the remedies in respect of such rights as laid down in. 
the repealed statute are also saved and the litigant can institute от. 
continue proceedings in the same way as if the repealing statute 
had not been passed. Аз Ihave already pointed out in my Judg- 
ment in Civil Revision Case No. 757 of 1939 it would not be proper 
to connect the verbs “ instituted, continued or enforced ” used in 
clause (¢) of section 8 of the Bengal Clauses Act ‘distributively with 
the words "investigation, legal proceeding or remedy" occurring at 
the beginning of the clause; allthe three verbs should be taken 


with each of the three words, as far as they are appropriate. In my 


opinion, when the right and the remedy, are both taken away by 
the repealing statute the person in whose favour the right has” 


'already accrued is not only entitled to continue a legal proceeding 


in respect of any such right which was already started but he can 
commence a proceeding for the first time even after the repeal in 
the same way as if the repealing ‘statute was not passed. The deci- 
sion in Prafulla Chandra v. Raj Mohan (1), undoubtedly supports 
the contention of the opposite party. The learned Judges who 
decided that case do not seem to have adverted to or considered 
the provisions of section 8 of the Bengal General Clauses Act. It 


seems to me that they viewed the matter from the standpoint ofa , 


change in the procedure merely, and did not pay proper attention 
to the fact that both the law and the procedure which were blended 
together in the old section were repealed. As Maxwell puts it, 
** Where rights and procedure are dealt with together the intention 
of the legislature may will be that the old rights are to be deter- 
mined by the old procedure and that only the new rights under 
the substituted section are to be dealt with by-the new procedure 
(vide Maxwell on Interpretation of Statute, 8th Edition, . page aor). 
This is illustrated in the case of Zm re: Hales Patent (a). - In this 
case there was a dispute regarding compensation, to be paid for the 
use of a certain patent by. ће Government department. Under the 
Patents and Designs Act of 1907 such disputes had to be, settled by 
the Treasury. Ву the Act of 1919 a different tribunal, namely, the 





SJ 


mining and UAE such disputes, The appellant in this case madè 


(1) (1939) 43 C. W. N. 1172. { Mooi” m E 2 
(а) (1920) а Ch. 377. E 
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the application before the court after the new. Act was passed and 
it was held that his remedy lay in presenting his application to the 
Treasury as was laid down in the Act of rgo}. Sargent J. observed 
as follows: '* No doubt the general law is that while rights are not 
statutorily altered retrospectively, procedure is, apart from indica- 
tion to.the contrary, altered retrospectively, but where rights and 
procedure are dealt with together in the way in which section 8 of 
the Ас of r919 deals with them, the intention of the Legislature 
would seem fairly. clear, namely, that the'old rights are still to be 
determined by the old tribunal under the Act of 1907 and that 
only the new rights under the substituted section are to be 
dealt with by the tribunalt hereby substituted for the Treasury." 
Section 26F of the Bengal Tenancy Act of 1928 not only created 
the 1ight of pre-emption in the immediate landlord for the first time 
but-the section itself laid down a most elaborate procedure as to 
how that right should be enforced. The two were dealt with 
together and the litigants had to seek their remedy in the form of 
procedure laid down in section 26Е, the ordinary$right of suit being 
impliedly taken away. In my opinion, if after the entire section is 
repealed, the substantive right is saved under clause (¢) of section 8 
of the.General Clauses Act, the remedy which was laid down in the 
old Act for enforcement of that right is also saved and it is'open 
to the landlord to file а petition’ under the old section 26F even 
after that section has been repealed. As on this point we are taking 
‚ а view which is different from that taken by a Division Bench of 
this Court we thiak it our duty to refer this matter to a Full Bench. 

The question for determination by the Full Bench would be 
* whether in case of a transfer which occurred before the com- 
mencement of the Amended Bengal Tenancy Act of 1938 an 
immediate landlord who acquired a right to apply for pre-emption 
under section 26F of the old Act, could make in ji application under 
that section after the new Act came into force. 

As the question arise.in connection with a revision case the 
entire case is under the rules-of this Court referred to the Full 
Bench for disposal. — 

. Akram J. :—I agree. 

z Messrs, Sarat Chandra Jana and Guru Prosad Ghose for the 
Peitiones. 

` Mr. Paresh Nath Mukherjee (Jr.) for the Opposite Parties. 

Mr. Ramendra Mohan Majumdar for the Deputy Registrar in 
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The judgment ç of the Court was delivered by 

Chakravartti, J. :—The question referred to a Full Bench j jn 
the present case is the following : 

“Whether in case of a transfer which occurred before the com 
mencement of the Amended Bengal Tenancy Act of 1938, an 
immediate landlord who acquired a right to apply for pre-emption 
under section 26F of the old Act, could make an application under ` 
that section after the new Act came into force”. S 

The facts which have given rise to the reference are simple, and 
may be briefly siated. — 

. Up to the early part of the yeer 1929, transfers “of occupancy 
raiyati holdings in Bengal were not, apart from local custom or. 
usage, binding on landlords, unless made with their consent. By 
certain sections in Bengal Act IV of 1928, which amended the 
Bengal Tenancy Actand which, as regatds those sections, came 
into force on the znd April, 1929, & ‘right’ of transfer at will was 
given to tenants, but, at the same time, certain rights of a come 
pensatory character were created in favour of landlords. Section 
26C introduced by the Amending Act required a notice of transfer 
to be served от the landlord and a transfer fee to be paid to him 
in the, case of voluntary transfers and like provision was made in 
section: 26E- with regard to execution sales. А right, more 
important for our present purpose, was the right created by sec- 
tion 46F, which, in sub-section (1), provided: that except in the. 
case of certain specified kinds of transfer—which are not here 
material— 

"the immediate landlord of the holding or the transferred por- 
tion or share may, within two' months of the service of notice 
issued under sectión 26C or 26E, apply to the Court that the 
holding or portion or share thereof shall be transferred to bim- 
self". 

The remaining се dealt with the further course of 
an.application, when made, and of them reference need only be 
made to sub-sections 4(a) and 6(i). The first of them provided 
that where the initial application was made by a co-sharer fand- 


. lord, the remaining co-sharera might apply to join’ in the -applica- 


tion as co-applicants, and by the second it was laid down that 
from the date of the order allowing the application, title im the - 
holding or portion or share concerned would vest in those appli- 5 
cants whose application had been allowed. : 
In 1938, the Bengal Tenancy* Act; was further КЕРЕТ arid, | 
besides other changes made, the right of pre-emption was taken 
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away from the landlord апа bestowed on co-sharer tenants, In that 
year, the Legislature passed Act VI of 1938, section 6 of which 
opened as follows : 

“For section ane of the said Act, the following shall be subs- 
tituted, namely :—' 

Then followed the t text -of a new section, also numbered a6F, 
sub-section (т) of which provided that іп ‹ саѕез other than those 
of certain excepted transfers—which, again, are not material— 

"one or more co-sharer tenants of the holding, a portion or 
share of which is transferred, may within four months of the 
service of notice under. section 26C, apply to the Court for the 
said portion or share to be transferred to himself or them- 
selves". : 


The reference to section 26C is to a new section bearing that. 


number, which provides for a notice of transfer to be given to co- 
sharer tengnts, just as its predecessor provided for such notice to 
be given to the landlord. 

It will be noticed that the new section 26F cannot, by .reason 
of its terms, apply to a case where the entire holding is transferred, 
nor to а саве where, although a portion or share is transferred, 
the transferor is the sole tenant of the holding. In such cases, 
whereas the, landlord would have a right of pre-emption under the 
old section, there is, it would seem, no right of - pre-emption in any- 
one'under the section of 1938. 

Act VI of 1938 did not become law quite inthe usual course. 
The Amendment Bill, as originally passed by the: Legislature, 
contained-a provision in Clause a(i) (о the effect that it would 
come into force on such date, not later than the 3rst May, 1938, 
as the Provincial Government might appoint. No Bill passed by 
& Provincial Legislature can, however, become an Act till it has 
been assented'to by the Governor and, in the present case, since 
the Governor found himself unable to give his assent before the 
31st May, 1938, he returned the Bill to the Legislature with ‘the 
recommendation that Clause 2(i) might be. omitted and the com- 
mencement’ of the Act left to the operation of section 6 of the 
Bengal General Clauses Act. At the same time, in order to cover 
théinterval between the date original fixed for the commence- 
merit of the Act and the date on which it mig t actually come 
into force, the Governor promulgated. an Ordinance “with effect 
from. the. 31st: May,:1938. It provided. that the period, . during 
which ‘the Ordinance would.remain in force, would : be excluded 
in-computing the period of limitation for the-registration of instru: 


тї 


1946. 
ww 
Jatindra Nath De 
v. 
Jetu Mahato, 
Chakravartii, F. 


Jatindra М Nath De 
Теп Mahato 





Chakravartti, 9. 


THE CALCUTTA LAW JOURNAL, [Vor 81. 


ments of transfer relating to occupancy holdings and that during 
the currency of the Ordinance, no Court must make а penal 
order under section 26C (4) or section 26C (3) on the ground of 
failure to deposit the landlord's transfer fee orto file notices of 
transfer in the prescribed form. As regards the Bill, in accor- 
dance with the recommendation of the Governor, the Legislature 
deleted clause 2(i) fromits provisions and the Act, on receiving 
the assent of the Governor, potentially came into force on the 
8th August, 1938. The Ordinance expired on the 8th September 
following. { 

Itis necessary to refer to one other provision of law. It is 
section 8 of the "Bengal General Clauses Act, which, to quote only 
the relevant part, provides that unless a contrary intention appears, 
the repeal of an enactment shall not . 


* ж * + 


"(c) affect any right, privilege, obligation or liability "acquired, 

accrued or incurred under any enactment so repealed ; or 
И" _* * * 

(е) affect any investigation, legal proceeding or remedy, in 

e of any such right, privilege or obligation... ....««. eee 
. as aforesaid ; - i 

"ant any such investigation, legal proceeding or remedy may 
be instituted, continued or enforced..................8s if the repealing 
Act had not heen passed.” 

Against this legislative background, it will now be convenient 
to sét out the facts of the present litigation and-the points canvassed 
by the parties, They are as follows. 

One Anupama Debya held an occupancy raiyati holding under 
three brothers, Jatindra Nath De, Surendra Nath De and Sarat 
Chandra De. Ву а registered deed, dated the zoth May, 1938, 
she transferred a portion of the holding to four persons, and by 
a second deed of the same date, she transferred the remainder to 
a fifth. Jatindra received the statutory notice of the transfers on 
the rath August, 1938, but did not apply for pre-emption till the 
a6th October following, which was after the new section had 
come into force. On the latter date, he made two applications 


for pre-emption with respect to the two transfers, and by them- 


claimed to preempt the entire- holding. As the applications were 
made on the day the civil courts re-opened after the Puja маша, 
they were in time under old section 26F (1). 
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Subsequently, both Surendra and Sarat applied to join in 
Jatindra's applications as co-applicants, but the application of the 
former was rejected as time-barred, while that of the’ latter was 
ultimately refused on the ground that ‘at its date he had по sub- 
sisting interest as a landlord. It appears that on the 27th Septem- 
ber, 1938, which was after the transfers by Anupama but before 
the applications by Jatindra, the landlords partitioned their pro- 
perties among themselves, and the tenure to which Anupama’s 
holding appertained, was allotted to Jatindia and Surendra in 
equal shares, to the exclusion of Sarat. Acco dingly, at the date 
of the transfers, Jatindra’s share in the superior tenure was 


` one-third, but at the date of his applications, it was one-half. 


na 


"The applications of Jatindra were opposed by the” purchasers 


who contended that they were not maintainable. The learned’ 


Munsiff upheld the contention in the view that although Jatindra 
had acquired a vested right to exercise his right of pre-emption 
under the old law before the amending Act came into force, there 
was nothing in the new section which saved that right and that, 
in any event, there being no machinery available now for enforcing 
the right, it must be deemed to have arated; Ассо, һе 
dismissed the applications. 

Thereupon Jatindra moved this Court and Sonne two” Rules 
which came to be heard by Mr. Justice Mukherjea and ^ Mr. Justice 
Akram. Their Lordships were of opinion that in spite of the 
amending Act having come into force before the applications were 


- made, they were maintainable, but inasmuch as there wasa deci- 


sion of a Division Bench in the case«f Prafulla Chandra-v. Raj 
Mohan (т) to the opposite effect, it was necessary to refer the 
question toa Full Bench. It may be stated that the decision, 
referred to, did not pronounce onthe question as to whether, in 
cases like the present, the right of pre-emption under the old 
section survived its repeal, but proceeded on the sole ground 
that the procedure of an application “ had been abrogated”. 

The ground upon -which the learned Judges of the Division 
Bench based their opinion was that before the new section came 
into force, Jatindra had already acquired a right of pre-emption 
under the old section, or at least а right to apply for pre-emption, 
either of which was a vested right, and by reason of the provisions 
of section 8, Clause (c) of the Bengal General Clauses Act, that 


right survived. Their further opinion was that by clause (e) of 


(1) (1939) 43 C. W. ЇЧ. 1172. 
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section 8, the procedure of.an application was also saved. - No 
contrary. intention, they thought, was -to-be found.in the. new &ec- 
tion, and the principle that there is no. vested right in procedure 
applied, théy held, only to cases where the new law merely altered 
procedure, but did not apply where both right and procedure were 
dealt with together and altered, as in the present case. 

. The purchasers contend, as they did before the Division -Bench, 
that this view-is not correct. They argue that under the Bengal 
Tenancy Act, as it stood before the Amendment, of 1938, no right 
of preemption could accrue to а landlord till an application was 
made, and where, asin the present case, none had been made 
before the new section 26F -replaced the old, no right of pre- 
emption had ‘accrued before the amending Act supervened. . Accor- 
dingly, во itis argued, there was, at the date of the amendment, 
no accrued right on which section 8(c) of the Bengal General 
Clauses Act could operate, and there was nothing for that gection 
to save. The landlord, having acquired no right of pre-emption 
before the amending Act came into operation, had.none tò enforce 


, after the Act. If he could be said to, have any right under.the 


-old section at all when it was repealed, it was only a right to 
apply for pre-emption, but such a right, being a mere right to. take 
-advantage of a-statute, is not within, the contemplation of the Bengal 
-General Clauses Act. : -> 

The purchasers contend in the next place that assuming a right 
of pre-emption had accrued under the old section, the intention of 
the Legislature isclear that it should not subsist after the 
‘repeal 

Lastly, they contend thatin any event, assumirg the -right 
survived, the landlord. could not, after the amending no proceed 
, by-way of an application. 

The amending Act of 1938 did not free purchasers of occupancy 
.holdings from the liability to pre-emption, but only transferred 
the right to pre-empt from the immediate landlord to co-sharer 
.tenants. It is clear from the terms of the new section 268 that 
it cannot apply to transfers made before the amending Act. . -If 
Һе extreme contention of the purchasers in the present case be 
accepted, . it must be held that while purchasers of occupancy 
„holdings were . liable to pre-emption under the old section and 
_are equally liable now, though by different parties, yet in the 
` case of transfers which were effected but in respect of which no. 
application for pre-emption was made before the amending Act, 
they were altogether immune. In other - words, the Legislature 
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made а gift of complete immunity toa limited class of purchasers, 
and while not giving the right of pre-emption to co-sharer tenants; 
took it away from the landlord in cases over which the ends of the 
old and new sections met. A contention. which leads to that result 
must be closely scrutinised. 


It is clear that no question of retrospective operation arises, 
either of the new section 26F or of section 6 of the amending Act 
in so far as it substitutes the new section. The former is addressed 
only to transfers made after its date and does not purport to 
operate on those made before ; and the latter which came: into 
force on the 18th August, 1938, does not purport to &ubstitute the 
new section 26F with effect from any earlier date. Particularly is 
the present case outside the ambit of the new section, because the 


whole holding was transferred and the transferor tenant had no co- 


sharers, The purchasers do not contend that the new section would 
apply, but only urge that even under the old section, no right of 
pre-emption had accrued, adding that if іє hsd accrued, the Legis- 
lature has expressed an intention that it should cease. Accordingly, 
the first question is the true construction of the Bengal Tenancy 
Act, as it stood before the amendment: of idi rud of 
section a6F therein. 


The purchasers point to the provisions of the Act and contend 
that it did’ not contain, either’ in séction 26F or elsewhere, any 
provision of a general character which gave aright of pre-emption 
to the landlord, arising from the mere transfer of an‘ occupancy 
: holding and independent of an application made by him. It is 
not the scheme "of the Act, so it, is said; that it first gave а right 
of pre-emption to the landlord and then. provided for an applica- 
tion as the procedure by which the right-was to-be enforced. The 
sole provision in that regard is contained in section 26F where 
the words are that on receipt of the notice of transfer the landlord 
“may apply to the Court that-the holding or portion or share 
thereof shall. be transferred to himself’. Under those words, the 
right of pre-emption and,the right to apply therefore are inter- 
linked, the former depending upon an exercise of the latter, 
and, accordingly, a right of pre-emption could arise in an indi- 
vidual case on the making оѓ. ап application, but not, till one was 
made. Before an application was made, the only right, under the 
Act was & right to make an application: which is nota-kind of 
right, with which the saving statute is concerned. 


For support to this contention, the purchasers rely almost 
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com entirely on the decision of the Privy Council i in the case: of ERE 


1946, у. The, Minister jor Lands (1). 


айна Nath De In that case, their Lordships had to consider the oe 


Jeta. Ма Mahato, of the -Crown Lands ‘Alienation Act, 1861, and those of the 
Chakravartti, * Crown Lands Act, 1884, which repealed it, while · re-enacting 
UE certain of its provisions. Section 13 of the earlier Act enacted 

that any person might tender àn application for a conditional 
purchase of Crown, Lands, subject to a minimum of 4o acres and 
a maximum of 320, and if no. other .application was made at the 
same time, he would. be declared the conditional purchaser. ..In 
the case of-more, applications than one, the choice would be :made 
by lot. By section 18 it was enacted that a grant in fee simple in 
respect of Crown lands could be, obtained only on the completion 
of three years’ residence by the original purchaser or his alienee 
or alienees,. Section 21 enacted that a person who had made a 
conditional purchase of not more than 280 acres under section 13, 
might make -a selection of additional adjoining lands so as to 
complete 320 acres and such selection would be subject to all 
the, conditions of the, original purchase, except that the condition | 
of residence -would,; not. attach. By section 22, exactly similar 
provision was made in favour of holders of fee-simple grants; The 
Act of 1884, while repealing, the Act of 186r in whole. апа pres- 
cribing certain altered conditions for. conditional purchases, made 
provision for additional conditional purchasers in section .42, but 
no provision for holders of grants in fee simple. The result Was 
that Section ат: -of the Act of 1861 had a -counterpart in the Act 
of. 1884, - . while - section 22 had none, but the -later-,Act com 
tained a saving provision, substantially in the same terms as 
section 8 b of the Bengal General Clauses Act, preserving Te 
accrued”, 


2, The ТТИ before the Privy Council had in 1871, нн 
é6me Crown lands and obtained a grant in fee simple and in 
1872 he-had made a conditional purchase of some adjoining lands. 
In 1892, he tendered an application for an additional purchase of: 
gome-further adjoining lands and claimed to be entitled to do во 
under-section-42 ‘of the new Act as а person who was already a 
conditional purchaser. That claim being repelled, -on the ground 
that he did not come within the terms of the section,- he -invoked 
section 22 of the repealed Act and contended that as а holder of 


(1) L. R. (1895) A. С, 425. 2 ў gs L^ эб шн us 
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а grant in fee simple, he had, under that section, an “accrued right” 
to make additional conditional purchases which had been pre- 
served to'him by the new Act. Their Lordships ‘pointed out that 
since section 13 of the repealed Act gave a right to make condi- 
tional purchases to "any person", the right to make conditional 
purchases was not given, in the case of holders" of fee simple 
grants by section 22, but by section 13, the effect of section 22 
being merely to relieve" them of the condition of residence: as 
respects additional purchases, and that, therefore, the contention 
of the appellant could not be accepted without holding that any 
person entitled to make а conditional purchase: under section r3 
(which meant every person) had an accrued right reserved to 
him by е saving proviso. This they -considefed impossible 
and observed that whena repealing statute. saves accrued rights, 
the effect was not to leave it open to anyone, who could have 
taken advantage of any' of the repealed enactments, still to 
take advantage of Шеш. Their Lordships observed further as 
follows : Р : Pa ; (in 7 


'. “They think that the mere right (assuming it to be properly 
so called) existing in the members of the community or any class 
of them to take advantage of an enactment, without an act done 
by -an individual towards availing himself of that right, cannot 
properly be deemed a ‘Tight accrued’ within the шеша of the 
enactment”, ' 


. Itiscontended that just as it was held in Abbott's case (т) 
that the Act of 1861 created no right of purchase, but only gave 
a right to make an application for a purchase, so it must be held 
in the present case that the Bengal Tenancy Act, as it stood be- 
tween 1928 and 1938, created no right of pre-emption, but only 
gave a right to apply for pre-emption ; that just as it was held in 
Abbots case (т) that without some act done by an, individual, no 
right ав to purchases of Crown lands could accrue to him under 
the Act of 1861, so it must be held here that no right of pre- 
emption could accrue to а landlord without an application being 
made by him; and that a mere right to. apply must be 
held to be not a “right accrued” within the meaning of 
the saving statute, on the principle laid down by the Privy 
Council, - ` 


This contention, ingenious as it is, cannot, in our view, be 


(1) L. К. (1895) А. С, 425. 
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accepted as correct, and Ad/vf’s case (т), which has been distin- 
guished in every subsequent case in which it has been considered, 
can be distinguished in the present case as well The distinction 
is clear. It is important to remember that the decision of the 
Privy Council is really a decision on the right conferred by section 
13 of the Act of 1861 and the effect of the repeal of that section— 
for their Lordships held that holders of fee simple grants had no. 
special right to make conditional purchases given to them by 
section 22 and-whatever right they had was to be sought for in 
section 13. In the Act of 1861, section r3 stands at the thresh- 
hold of the sections dealing with'conditional and additional con- 
ditional purchases, and it is addressed to the first stage at which 
the statute starts by declaring every person in the world to be 
eligible for making applications for conditional purchases of Crown 
lands, Till an application under the section is made, the statute 
does not begin to operate in Crown lands at allin the matter of 
their purchase by anyone. It is with regard to.such a section 
that the Privy Council said that it merely gave а right, if right it 
was, to take advantage of a statute. With regard to section 26F 
of 1928, the position is far different. It occurs in the middle of 
a series of connected sections dealing with transfers of occupancy 
holdings and is addressed to an intermediate stage, to provide 
for an exercise, at that stage, -of a right which is consequent upon 
certain actings under the statute which have already taken place. 
It is impossible to say of sucha right that itis a mere right to 
take advantage of a statute. Ina sense, all rights conferred by 
a statute are but rights to take advantage of the statute, for, till 
they are availed of and approprieted, they are, for all practical. 
purposes, non-existent. But when the Privy Council used the 
expression, they, in our view, had in mind cases, of which sec- 
tion 13 of 1861 was. an apt example, where the statute requires 
some initial step to betaken in order to attract itatall, and, but 
for the taking of that step, one would remain outside the statate 
altogether. In the present case, it is true that as a matter of 
language, section 26F does not, nor does any other section in the 
Act, provide in во many words that immediately on the transfer 
of an occupancy holding, a right of pre-emption shall accrue to 
the landlord. But the inter-connection of the provisions, from 
section 26A to section 26F makes it clear to our mind that the 
Act contemplates the right of pre-emption as arising from the 


(1) L, К, (1895) A. C. 425. : > 
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transfer, and has not merely given & right to the landlord to 
create it for himself by making an application. It is true that it 
has expressed itself їп the form that the landlord “may apply”, 
but if language alone is to be regarded account must also be 
taken of sub-section 4 (a) which; speaking of landlords who have 
not applied on their own account or applied to join in a co-sharer’s 
application says that they “shall not have any further power of 
purchase under this section”. Reference may also be made to 
section 26(J)(3) which, dealing with occupancy holdings not so 
described in deeds of transfer, provides that the landlord shall 
be entitled to “exercise his rights of purchase” under section 26F 
within a certain time. Again, when the purchaser is a co-sharer 
landlord, he himself is given the right to apply to join in an 
application, under section 26F (r) made by another co-sharer 
and this it seems clear, he can only do on the basis -of aright of 
purchase, arising to all the landlords including himself, from the 
transfer itself, “independently of an application under section 
26F(r), for there could be no question of his applying under that 
sub-section. But the conclusive circumstance is the inter-connec- 
tion of sections 26C and 26Е, the former of which requires the 
transfer-fee to be deposited and the notice of transfer to be filed 
simultaneously and the latter of which fixes a time-limit for the 
application for pre-emption by reference to the receipt of the 
notice of transfer ;and the scheme of the'two sections suggests 
that the right to receive a transfer fee and the right of pre-emption 
are alternative rights, the latter arising out of the transfer itself 
as much as the former. The true construction of the Act, in our 
. View, is that under ita right of pre-emption 'accrued immediately 
on the transfer and the application is not the source of the right, 
but the means of enforcing it. 

This reading of the Act disposes of the sul argument cons- 
tructed on Addo/#s case (1), but the matter may also be put in 
another way. In the case before the Privy Council, nothing 
whatever had taken place under the Act of 1861 before it was 
repealed, and the only facts existing at the date of the repeal.were 
that there was section 13 in the statute book, and there was 
Abbott, eligible like any one else in the world for making an appli- 
cation for a conditional purchase thereunder. Their Lordships held 
that merely from those two facts no right could accrue or had accru- 
ed. In the present case, however, before the sections of 1928 were 
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repealed, a transfer. had -already taken place, the old^ Act: had: 
started to operate on a :particular holding and the rights- and: 
liabilities; generally declared by the ‘Act to be accruable on the 
taking place of.a transfer, had come to be annexed to particular 
persons and a particular property, although their appropriation had 
not been completed. The repealing Act intervened in tlie middle 
of the process between the transfer of а holding and- its” ultimate 
vesting in the transfereé or the pre-emptor. In that state of the 
facts, the case seems rather to fall within the principle of. the 
decision in Hamilton Gall v. White (л), viz, where by.reaSon of 
Certain actings under-an- Act, rights created. thereby in. general 
terms have come to be specified and attached toa particular gub- 
ject matter, they have accrued- and repeal of the Act at that- stage 
will not affect their completion. It is true- that in the case cited 
‘all acts necessary to complete the right had Бееп опе before the 
repeal, but the judgments/igriore the last of the acts and кшен 
the basis that'it remained to be performed. 

If, in the present case, no ‘transfer had taken place before .the 
repealing Act and the landlord applied. for pre-emption in connec-. 
tion with a transfer after the Act on the basis that the old séction 
gave him,-as the landlord, a general right of pre-emption as res- 
peéts:all transfers, ав апа when they. might take place, and that 
that was the accrued right which had not been affected, his posi- 
tión would Have been similar: to that of the applicant in Abbots. 
case (2); If, again, the Privy Council had decidéd that section 22 
gave a special right to holders of fee simple grants - -and that 
although Abbott had made a purchase and obtained a grant under 
the’ repealed ‘Act, -yet the consequential right -accrued to him 
under section 22 was affected by the repeal, the purchasers might 
derive support for their argument from that decision. The position; 
however, is different. 

Reliance was also placed on two other decisions of the Privy 
Council, Reynolds v. _ Attorney-General - for Nova Scotia (3) and 
Khajah Assanoollah v.-Obhoy Chunder Roy and others (д); ‘They 
donot call for extended examination. In the first case a provi 
sion in a statute, -enacting that a license shall be: extended on 
payment of certain fees, was s construed а аз рыс. soy: a pnyr 


whe aa B E 
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lege which. could give rise to, no accrued -right before a renewal 
was applied . for, and the repealing Act, which abolished licences 
and substituted leases, was construed as: intending that the system 
of licences should cease. In the second case, it was observed that 
the Government not having annulled a tenure under the provisions 
of Regulation-XI of 1822 when it was‘in force, could not do so after 
ithad.-been repealed. The observation is an. obiter dictum since 
their Lordships held on the facts-that the -Government. had : :recog- 
nised the.tenure and waived their right to annul it. Besides, as 

no reasons are given, it. is not possible to say. on. what ground 
their Lordships made the observation or that they did not proceed 
on.the view that the repealing Act showed a clear intention to 
extinguish accrued rights or that the previous law, being & Regu- 
lation, the. General Clauses Act would not apply. Itis ‘impossible 
to regard the dictum as authority for a general proposition that 
on.the repeal of an Act, all rights , conferred thereby. and йезе if 
not already exercised, automatically cease.. 


` It may be conceded, - however, : that a mere i to make an 
и under the:general.provisions of ап ‘Act; when that 
right has notarisen'asa result of certain actings or events speci 
fied=by.the ‘Act as giving rise to the right, ‘is not & right -contem- 
plated by the General Clauses Асі’ ‘ог. saving- provisions -of that 
character. Such provisions contemplate not rights in: the air, but 
rights which- have. become ‘matters. of active 'assertion or actual 
enjoyment. The right to make -an -application: under the old 


section. 26E i 18, - чокур not a right of the.former: "ps but of the 
latter. 175 mi © ^q. ub aV а EOS ш : i 


"--'Buteven ifa ‘right ©Ғ- pre-emption had accrued before the 
repeal, * the! Legislature, ' itis contended, has expressed an intention 
that if ’should“cease and the- intention it is said, is to be found 
ih the Béngal: Tenancy ` Ordinance, 1938. AS regards this con- 
téntion, it id enough to say^that the Ordinance which came into 
force with! éffect from the 31st May, 1938, cannot cover the pre- 
geht case where the registration was ‘effected on the aocth ‘and df 
ahy inténtion can be gathered: at all, it is an intention to leave 
transfers completed before. the 31st of May unaffected, - It^ is also 
significant that while the Ordinance stays the operation: of section 
a6C(4)and 26E (3); it leaves alone. sections 26(2) and абЕ and, 
again, “if any intention “сап be -gathered, it'is that accruéd rights 
of pre-émption are not-to "be interfered-with.: There-is the further 
circumstance that the Ordinance does not forbid- registration of 
‚documents during the interval А. last, and а. fundamental 
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Objection to the argument is that although an Ordinance’ has ‘the 
same force and effect as an Act of the Legislature, the 'Ordinance- 
making authority is not the Legislature, but another party and the 
intention of the Legislaturé in enacting the ropenling Act cannot be 
sought for in the Ordinance. ` 

But, in any event, it is lastly йай the application is 
not maintainable, since the’ section of 1928 which provided for 
ап application is по longer in force, and the right, assuming it 
survives, can only be enforced by a suit, The argument is that 
although it may be that the General Clauses Act, when it saves 
rights accrued under a repealed statute, saves the procedure as 
well, the Act applies only to cases of mere repeal, but does not 
apply to cases where there із а repeal, coupled with new provi- 
sions of an affirmative character.- In such cases, it is contended, 
the general rules of construction must be applied, and those rules 
are only two in number, viz. (x) retrospective effect is'not ordi- 
narily to be given to a statute so ‘as to affect substantive rights 
and (ii) there is no vested right in procedure. There ‘is no third 
rule that when rights and procedure .are dealt with by & new Act 
together, the old procedure. is preserved ‘if the old rights are. 
Reliance for this contention is placed upon thé Full Bench deci- 
sion of this Court in the case of: Deb Narain Dutt v. Петта 
Krishna (1). ` 
i Observations in the sense of- the above conténtion are ida 
tedly to be found in the case cited and if they were the basis of the . 
decision, we would be-bound to follow them, unless we thought it 
necessary to refer the question toa Special Bench. The obser- 
vations are made with reference. to the Indian General Clauses: -Act 
of 1868 but that makes no difference, since the material language ів 
similar. But the observations. are in the nature of obtter dica, for, 
the case before the Full Bench was a case of mere repeal. - They 
also appear to be opposed to; what has been held in. England in con- 
nection with the Interpretation Act and to the daily practice of the 
Courts, It is not easy to. вее why the Bengal General Clauses Act, 
which deals with the case where that Act or any other Bengal Асі 
"repeals any enactment", should not apply when an existing provi- 
sions wholly replaced by а new enactment, so that in effect there is 
& repeal. It cannot be disputed and it was not sought to be 
argued before us that a case of substitution -is not a case 
of repeal. But it is not necessary to pursue this matter further, 


-since, even assuming that the observations made by the Full 
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Bench are correct, we see no reason to hold that the third rule is 
not included among the general rules of interpretation. The rule 
accords with common sense and is not such an artificial rule as 
cannot exist without statutory sanction. . 


In the Order of Reference, the rule is —€— too strongly 
stated. The quotation made there from Maxwell seems to con- 
tain a clerical error, for, what the learned author states is not that 
where rights and procedure are dealt with together, the intention of 
the legislature will be that the old rights are to be determined by 
the old procedure, but that the intention "may well be” so. Again, 
the reference to the Bengal Tenancy Act of 1928, as creating both 
aright and a procedure for its enforcement, is perhaps not in 
accordance with the rule, for, under the rule the material statute 

І is the repealing Act which, in the present case, would be the 
Amendment Act of 1938. In the case of Jn re. Hales Patent (т), 
Sargant, J. referred to the repealing Act of 1919 and derived the 
intention of the Legislature “from the language of the new sec- 
tion itself”, although he also stated generally that in such cases 
" the intention of the Legislature would seem fairly clear." 


Ifrights and procedure are both altered by an amending or 
Tepealing statute, then, if the rights accrued under the previous 
enactment are saved, it would seem to be consequential that the 
old procedure is saved as well, unless the new Act makes the new 
procedure applicable to old rights. If such be not the case, the 
right would seem to be saved to no purpose, for if a suit be 
brought under the general lawit is likely to be met, and met success- 
fully, by the plea that a special right created by a statute can only 
be enforced by the special procedure prescribed. The Legislature 
cannot be regarded as having contemplated such a result. It 
must therefore be one of the general rules of construction that 
if rights and procedure are both altered but rights accrued „under 
the repealéd enactment are saved, then, in the, absence ‘of an 
intention to the contrary expressed or necessarily implied in the 
new statute, it will be proper to interpret the intention of the 
Legislature to be that the old procedure will subsist for the 
enforcement of the saved rights. There is no question of any 
vested right in procedure. The position simply is that the 
accrued rights having been saved and the пея Act not having 
abrogated the old procedure as respects those rights, nor made 
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the new procedure applicable to them, the old procedure is 
consequentially saved, as ће only possible machinery for enforcing 
those rights. . 

The position in the present case is simple. There is no con- 
flict here as in the Hales Patent case (т), where there was one 
forum under the old law and another under the new. Here, there 
is simply nothing in the new enactment, for nothing in the new 
section 26F, wbich deals with other rights, can possibly apply. 
Nor has the procedure of an application been abrogated in the 
sense of it being declared that it will not apply. And there is no 
difficulty about the court bein; competent to deal with an appli- 
cation, if an application lies. In the circumstances, there can 
be no reason to hold that even if the accrued rights have been 
saved, the old procedure of an application is no longer available. 
Indeed, if Ње. rights have been saved, they have been saved 
through ths -old section 26F remaining operative in respect of - 
those rights. In that section, on the argument of the purchasers 
themselves, the rights and the procedure are blended together -in 
the provision that the landlord “may apply", so that if that pro- 
vision has been saved, the right of application has been necessarily 
saved. i > 


The above are all the contentions urged to establish that the 
landlord in the present case was not entitled to maintain an appli- 
cation. In our opinion, he was and the contentions to the con- 
trary are not valid. A right of pre-emption accrued to him under 
the old Act as soon ав the transfer was made and there being 
nothing in the amending Act to take that right away, it survived 
by virtue of section 8(c) Of the Bengal General Clauses Act, 
together with the remedy of an application which survived both 
by virtue of section 8(e) of that Act and the general principles of 
construction. The answer to the question referred must, there- 
fore, be in the affirmative, it being understood, however, that regis- 
tration must have been completed before the amending Act. 


But since, under the rules, the whole case has been referred to 
а Full Bench, the purchasers have urged two further contentions 
on the merits, They may be briefly disposed of. 


It is contended in the first place that even if an application be 
maintainable after the amending Act, it must be an application 
by all the co-sharer landlords, since clause (i) of section 188(r), 


(1) | [1920] a К. B. 337. 
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which permitted one ог бте co-sharer landlords to make ап 
application under section 26F, is no longer in the statute. This 
argument is based on an obvious misconception. Clause (1) of 
section 188(r) embodied a part of the procedure prescribed for 
the enforcement of the right under section 26F and if the pro- 
cedure has been saved, the whole of it has been saved. The 
deletion of the clause was consequential upon the repeal of the 
old section 26F and since the substituted section, bearing the 
same number, deals with the rights of tenants, no reference to it 
in section 188 could possibly be retained. The deletion of clause 
(i) from section 188(r) is not an independent amendment of that 
section and it can on no principle be said «that the amended sec- 
tion will govern applications under the old section a6F. This con- 
tentioh must therefore be rejected. 

It is contended, in the second place, that although, under the 
old section 25F, one of the co-sharer landlords could make an 
application for pre-emption,- he had nevertheless to apply for a 
transfer of the holding to all the co-sharers. If any right of pre- 
emption vested in him immediately on the transfer of an occu- 
рапсу holding, it was only a right to the extent of his own share 
and he could become entitled to preempt. the entire holding, if 
ағай, at a later stage, if no other co-sharer applied or if their 
applications were rejected. It is contended accordingly that 
assuming the repeal could not and did not affect accrued rights, 
what had accrued to Jatindra before the repeal, when all that had 
happened was that a transfer had taken place was a right of pre- 
emption (0° the extent of an one-third share which was all the 
interest in the superior tenure he held at the time. No right to 
pre- empt the rest of the holding had accrued to him before the 
repeal, none could accrue thereafter and,-accordingly his claim must 
be limited to an one-third share. 

This contention again, is fallacious. It.is not too clear, either 
. that the right of pre-emption which, under the old section 26F 
accrued to a co-sharer landlord on. the transfer of a holding was 
a right limited to his share or that he had to apply for а transfer 
of the holding to all the co-sharer landlords. But assuming the 
position was as contended, it cannot be correct to say that even 
if the operation of the old section 26F was saved in respect of a 
particular transfer, only a part of it was saved. Section 26B, which 
stood before the amendment ав it stands now, provided that an 
occupancy holding “shall, subject to` the provisions of this Act, 
be capable of being transferred”. When, therefore, the holding 
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in-the present case was transferred, it "was transferred, subject to 
the provisions of the old section a6F, which must mean all the 
provisions. If the operation of the section on this holding 
remained unaffected by the repeal, all the clauses remained free 
to take effect in due course. Since the co-sharers of Jatindra 
applied, but their applications were rejected, Jatindra became 
entitled to have the whole holding transferred to him under sub- 
section (6) of the repealed section. 

In the result the question referred must be Gra in the 
affirmative and the Rules made absolute, but having regard to the 
circumstances-of the case, each party will bear his own costs both 
in this Court and the Court below. ; 

- Although we are overruling the contention of the purcbasers, 
we desire to place on record’our appreciation of the great ability 
with which Mr. Mukherjee put their case before us. 


A. T. M. Rules made absolute. 


FEDERAL COURT. 


Present: Sir W. Р Spens, Knight, Chief Justice, Mr. Justice 
- V. Varadachariar, and Mr. Justice Zafrulla Khan. 


RANA BIRPAL SINGH OF BHAJJ STATE 


v. 


FEE THE KING EMPEROR. 


[On АррЕАІ, FROM THE Нісн COURT OF JODICATURE 
AT LAHORE.] 


Habeas Corpus—Criminal Procedure Code (Act V of 7898); section 491, 
applicability of—Detention 
Once the Court is satisfied that atperson із being detained under Regu- 
lation II of 1818, there is no jurisdiction under section 491 of the Code of 
Criminal Procedure which the Court can exercise in the matter, 


Something more than allegations that a person is being “illegally or 
imptoperly" detained under Regulation Ш of 1818 is necessary before the 
"Court can gét over thé bar to jurisdiction under section 491 of the Code of 
-Criminal Procedure by sub-section (3). i 


Vor. 81] ~ FEDERAL COURT. ` 


Federal Court Criminal Appeal No. 11 of 1945. 


Mr. K. І: Gauba (Advocate, Federal Court) ‘instructed by Mr. 
Ram Krishna Kuba, Agent for the Appellant. 


Sir Noshirwan Engineer (Advocate General of India) (Mr. 
Mohammad Sadig, Advocate, Feder i] Court; with him) instructed by 


Му. К. Y. Bhandarkar, Agent for the Respondent. 
The judgment of the Court was delivered by. 


Spens, С. J. :—Prior to the 8th September, то4о, the appel- 
lant in this case, Birpal Singh, had been’ for some time the Rana 
of the State of Bhajji,one of the Simla Hill States, and. duly 
recognised as the ruler thereof. On the. 8th September, 1940, 
he was brought to Simla and was lodged in the Ripon Hospital 
there. On the gth September, 1940, & warrant addressed to the 
Deputy Commissioner, Simla, was issued under the provisions of 
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the Bengal State Prisoners Regulation 1855 in the following ° 


terms :— be 

“Whereas the Governor General in Council for good and suffi- 
cient reasons, being reasons connected with the discharge of the 
functions of the Crown’ in its relations with Indian States, has 
seen, fit to determine that Birpal Singh ex-Rana of Bhajji, shall be 
placed under personal restraint at’ Simla, you are hereby required 
and commanded in pursuance of that determination _ to receive 
the person above named into your custody and to deal with him 
in accordance with the orders of the Government and provisions of 
the. Bengal State Prisoners Regulation, 1818. 
By order of the Governor-General in Council. 


F 


-Sd/-R. Tottenham, 
Additional Secretary to the 
‘Government of India.” 


In pursuance of this warrant, the appellant continued to be 
lodged it the said Ripon Hospital. There, on the arst day of 
September, 1940, he was personally examined by Lieutenant 
Colonel A. Sargood Fry, I. M. S., Civil Surgeon Simla East, who 
forthwith issued a certificate that the. appellant was “a lunatic 
and proper person to be. taken charge of and detained under 
care and treatment.” It is not without importance to notice that 
Colorel;Fry's:certificate on the face of it refers to sections r8 and 
rg.of:the Indian Lunacy Act (IV of тота), and is obviously in 
the form prescribed by that Act. Soma. time 'seems-to have 
elapsed before any action was taken on this certificate. On the 
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11th April, 1941, а second warrant was issued under the provi- 
sions of the Bengal State Prisoners Regulation, 1818, addressed 
to the Superintendent of the Indian Mental Hospital at- Lahore 
in the following terms :— Я 
"Whereas the Governor General; in Council for good abd 
sufficient reasons, being reasons connected with the discharge of 
the functions of the Crown in its relations with Indian states has 
seen fit to determine that Birpal Singh ex-Rana of Bhajji shall 
be placed under personal restraint at the.Indian Mental Hospital 
at Lahore, you are hefeby required and commanded, in pursuance 
of ‘that determination, to receive the person- above named into 
your custody and to deal with him in accordance with the orders 
of the Government and the provisions of the Bengal State Prisoners 
Regulation of 1818”, 
^ The warrant was expressed to be "By order of the Governor 
General in Council” and was signed by an Additional Secretary 
to the Government of India in the Hone Department. 1а pur- 
suance of this warrant, the appellant was removed from Simla and 
lodged i in thé said Mental Hospital at зан ‘and there pe has 
been detained ever since. z ` 
It would” appear that shortly after the issue of T warrant of 
the r 1th April, 1941, Some doubts were felt by the issuing autho- 
rity ав to the validity of such a warrant, particularly.as to whether 
it constituted a proper authority to the Medical Superintendent or 
other responsible official in charge of a Mental Hospital, for 
the reception and detention of the appellant and others, if any 
others there were in simili casu, having regard to the provisions - 
of section 4 and other provisions of the Indian Lunacy Act rgra. 
Accordingly, on the 26th June, 1941, an Ordinance (No. V of 
I941) was made and promulgated by His Excellency the Governor ; 
General i in the following terms :— 


“THE STATE PRISONERS (DETENTION OF LUNATICS) 
S ORDINANCE 1941, 
(Ordinance No. V of r941). 
a6th June, 1941. 


An Ordinance to authorise the reception and detention in an 
asylum of individuals committed by warrants issued under the 
Bengal State Prisoners Regulations, #818 to detention in that 
asylum. 
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1 
Whereas an emergency has arisen which makes it necessary. 


to authorise the reception and detention in an asylum of indi- 


viduals committed by warrants issued under the Bengal State 


Prisoners Regulation, 1818 (Ben. Reg. III of 1818) to detention i in 
that asylum; , 

.Now, Therefore, in exercise of the powers conferred by sec- 
tion 7a of the Government of India Actasset out in the Ninth 
Schedule to the Government of India Act, 1935, the Governor 
Generalis pleased to make and PRENSA the following Ordi- 
nance :— 

т. (т) This Ordinance may be called The State Prisoners 


Short title, extent and (Detention of Lunatics ) Ordinance 1941. 
commencement 


(a) It extends to the whole of British India. 
(3) It shall come into force at once. 

a. Notwithstanding anything contained in the Indian Lunacy 
Act, 1912, a warrant of commitment issued under section 2 
of the State Prisoners Regulation, 1818 (en. Reg. III of 
Power to recelve and 1818), directing the detention in an asy- 
паа ee кыа penus lum of an individual placed under per- 
tion III of 1818. sonal restraint in pursuance of that section, 
who is, in the opinion of the authority -issuing ‘that warrant, 
insane, shall be and shall be deemed to have been from the 


time such warrant was issued sufficient authority for the reception 


and detention of that individual in that asylum or in any other 
~ asylum to which he may be lawfully transferred.” 

For some considerable time, thereafter no legal action was 
taken by or on behalf of the appellant. On the roth December, 
1943, however, one Dr. P. N. Seth of Lahore, as next friend of 
the appellant, made an application for directions in the nature of 


habeas corpus under sections 491 and 5бт-А of the Code of. 


Criminal Procedure in the matter of the detention of the appel- 
lant. These proceedings are reported in A. I. R. (32) Lahore, 
at p. 274 et. seq. Eventually, on the 7th June, 1944, after various 
questions had been referred to and decided by a Full Bench, the 
application was dismissed. A certificate under section 205 of 
the Government of India Act, 1935, having been granted by the 
Full Bench, Dr. Seth filed a belated petition of appeal in this Court 
which on the 12th December, 1944, was dismissed on account of 
the undue delay in filing the petition. 

Meantime, on the 7th, rath and 27th October, 1944, is appel- 
lant personally wrote and addressed a series. of communications 
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tothe Chief Justice of the High Court at Та, which were 
duly forwarded through the Medical Superintendent of the Mental 
Hospital in which the appellant was ‘detained. These- somewhat 
confused communications, the learned Chief Justice decided 
should be treated as further applications by the appellant under 
section 491 of the Code of Criminal Procedure, and they were 
referred to a Division Bench (Abdul Rahman and Munir J-J.), 
for disposal. Ata preliminary hearing on the 26th January, 1945, 
the Division Bench directed that Mr. Gauba, who appeared for 
the appellant, should put into more formal shape the points which 
he desired to argue and give notice of them to the Crown and. 
adjourned the applications. This having. been done. and: points 
of reply putin on behalf of the Crown, the applications were 
heard on the 4th and 5th June, 1945, and judgment was delivered 
dismissing the ap plications on the rath June, 1945. On-the aand 
June, 1945, а certificate was granted to the appellant under sec- 
tion 205 of the Government of India Act 1935. On the gth August, 
1945,this petition of appeal was flled in this Court during the 
vacation. On the 5th October, 1945, the appellant filed an appli- 
cation under Order XL, rules r, 3, and 5 of the.Federal Court 
Rules and section тт of the Code of Civil Procedure, praying 
that the delay, if any, in filing the appeal might be condoned. 
That application the Court ordered to be put down for hearing 
with the petition of the appeal in this case. On the arst Novem- 
ber, 1945, at the request of the appellant, the Court made an 
order that the appellant should’ be produced at the hearing of 
the appeal to appear and plead in person. The appellant was 
80 produced, but upon the appeal being called on for hearing, Mr. 
Gauba appeared on behalf of the appellant. 

The first matter raised was whether or not, having regard to the 
provisions of Order XVII, Rules т and 2, and Order II, Rule 3 
of the Federal Court Rules, the petition of appeal had been 
presented in due time. It was urged by the Advocate General of 
India that the order appealed against must be tak en to have been 
made in the exercise of the criminal jurisdiction of the Lahore 
High Court, and that accordingly the thirty days period pres- 
cribed by Order XVII, Rule I applied. He further contended 
that this Court was not "closed" within the meaning of section 4 of 
the Indian Limitation Act, 1908, during vacation, since in compli- 
ance with Order II, Rule 3 the officers of the Court were open 
during the vacation. At the same time the Advocate General 
admitted that even if he succeeded in all his contentions the Court 


Vor. 81. \ FEDERAL COURT 


could still in th e: exercise of its discretion condone the delay if any.- 


The Court accordingly, without a full discussion and without decid- 
ing whether the order had been made in the exercise of the criminal 
jurisdictlon of the Lahore High Court or whether the Court was or 
wes not “closed” -during the material тене, decided ѓо Һеаг Һе 
appeal on its merits. 

On being asked tv indicate the po nts which he wished to argue, 
including the constitutional points in respect of which the certificate 
under section 205 of the-Government of India Act, 1935 had been 
granted, Mr. Gauba stated that he desired to submit (a) that the 
appellant was still de jure the ruler'of Bhajji State, and as such not 
within the category of persons in respect of ‘whom any- warrant of 
commitment could be issued under the Bengal State Prisoners 
Regulation (III of 1818), (hereafter referred to as "Regulation III”), 
(b) that Ordinance V of 1941 was w//ra vires the ordinance making 
powers conferred on the Governor General by section 72 of the 
Ninth Schedule to the Government of India Act, 1935, and (c) that 
inany event the conditions of sub-clause (2) of the Ordinance had 
not been carried out, as no-further warrant had been issued after 


the promulgation of the Ordinance and there was no evidence or ` 
not sufficient evidence: that the issuing authority of the previous - 


warrants ever held the opinion that the appellant was insane.- At 
one stage Mr. Gauba also urged that the form of the warrant of 


the rzth April 1941, did not оп the face of it sufficiently -indicate 7 


that it was a warrant issued by-the Central Government as required 


by section ТА of Regulation III, and that positive evidence, that 


the matter had been considered and orders given for, its issue by 
the appropriate officials was required before a Court could hold the 
warrant a valid warrant under Regulation III. 


‚Іо spite of the fact that séction 491 of the Code of Criminal 


Procedure, on which the appellants’ application ‘to the ‘Court ' was 
founded, contains. in sub-section (3) thereof the ` provision : 
* Nothing in this section. applies to persons "detained under the 


Bengal State Prisoners Regulation, 1818 " we thought it desirable . 
'that Mr. Gauba should be permitted to argue all his points. It is” 


' however in Our judgment’ clear that once the Court is satisfied that 
a person 18 being detained under Regulation їп, -there is по juris- 
diction under section 49i which the Court ` can exercise in the 


matter. - And throughout there has been no suggestion that there is’ 


any other jurisdiction which could be exercised by the Court in 


these "proceedings. Accordingly in our judgment, the material 
question in this case is ; ` Is the appellant. а person detained under 
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Regulation III? Ifheis, this application must fail The juris- 


diction under section 49 is wholly statutory and governed by Ње 


terms.of the section. Moreover, it must be appreciated that the 
very basis of jurisdiction under sub-section ( ) (b) of section 491, 
which is the only sub-section under which the Court could be 
asked to assist the appellant in this case, is expressed to be 
“ illegal or improper detention in public or private custody ", and 
yet by virtue of sub-section (3) in cases of persons detained under 
Regulation III, sub-section (1) (b) has no application. It seems 
to us therefore to follow that something more than allegations that 
a person is being “illegally or improperly" detained under 
Regulation III is necessary before the Court can get over the. bar 
to jurisdiction under the section imposed by sub-section (3). 


Complaints as to the illegality. or impropriety of the detention, if . 


the detention be under Regulation III, can be dealt with under 
the procedure laid down in sections3, 4 and 5 of Regulation ПІ 
and may well bethe basis of other claims which a Court can 
properly entertain, but such allegations cannot in our judgment 
be sufficient to give the Court jurisdiction under section 491. If on 
the facts of the case it is clear that a person is being detained under 
Regulation III even though a Court might think if it investigated 


those facts, it might find that the detention was, illegal or improper, - 


still the Court cannot in our judgment interfere under section 49.. 
In this case it is clear that the Government has been claiming to 


detain the appellant from the gth September, 194c, onwards, oo 
Regulation III. 


Only one point therefore raised on behalf of the appellant in 
this case could in our judgment possibly have enabled the Court 


to exercise jurisdiction under section 491 and that was. 


if in fact the appellant is a person to whom Regulation Ш 
does not or cannot apply at all, then it might perhaps be possible 
to hold that there was no detention at all (legal or illegal, proper 
or improper) under Regulation III. It seemed therefore to us 
that if the appellant still had the status of ruler of Bhajji State,, 
it might be that he was a person to, whom Regulation III had no 
application whatsoever, After hearing Mr. Gauba fully on this 
point and the reply of the Advocate General and perusing 8 cer- 
tificate, dated the 4th May, 1945, signed by the Secretary of His, 
Excellency the Crown Representative which we permitted the 
Advocate General to put upon the record, we are satisfied that 
neither on the oth September, 1940, nor at any date since, has 


the appellant, had the status of a ruler of a State. The certificate 
referred to is in the following terms ;— ~- 


t 
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-. “In the-discharge of the functions of the Crown in its relations Sue 

with the Indian Sta'es His Excellency t*e Crown. Representative, ` BE 

on behalf -of His Majesty, ceased, to recognise Birpal Singh on Rana Birpal Singh 
- and from the 8th September, 1940, as the. ruler of the State of .- ` 

-Bhajji, and-from that date Ram.Chander Pal Singh, son -of Birpal The] King Emperor 
Singh was recognised by His Excellency the Crown Representa- Spena, C. Ў. 
tive on behalf of His Majesty as Ње. Ruler:.of that State. Neither "EARS 
onthe .9th September, rg40,-nor on any subsequent date was 

BirpalSingh recognised by or on behalf of His Majesty as the 

Ruler of the State of Bhajji. 


Sd/-C. L. Griffin. 
Secretary of His Excellency 
es ned o . the Crown Representative." 


But in ланок to this it is i oleis from statements made by the 
appellant ‘himself in -an- affidavit made ‘by--him ор the roth 
February, 1944, in the earlier . proceedings , brought by Dr. Ssth 
on his behalf, to ‘wich the' Advocate “Géneral invited our atten- 
tion, that he admitted that he was deposed on the 8th September, 
1940, snd informed of the fact at the time. The. appellant has 
now and then suggested that his removal from the ‘айі was not - 
legal or proper, but that is not a matter with which the Court 
-can.deal, -In.our judgment-it is. clear that .on the.gth September, 
1940, Һе was.subject.to-and has.since ;been subject to the provi- 
^sions:of. Regulation 111, and was and has since the oth September, © 
1940, been a person detained under Regulation ILL.:-In our 
' judgment" therefore there is ‘no jurisdiction. under- section 491 of 
“the Code оѓ Criminal Troes шег T the court can exercise- in 
this case. 22 

"We do not propose: to go into the other questions nisl and 
"argued by. Mr. Gauba, At most” they amount to’ allegations of 
illegal or improper detention under Regulation III which even 
wif substantiated would not for the reasons earlier explained give 
the Court. Jurisdiction under ‘section 491. But we would put on 
stecord that in no way- could we have come to any „different con- 
. «clusions to:those- "arrived. at Bysthe: ‘learned. Judges ‹ of the High Court 
at Lahore. 

We would add that it is йө that ina case“ Patch as ‘this, 
the Government: promptly adopted the-suggestions made in the 
judgment .of the High | Court now under appeal and have had 
the appellant again examined by a & Medical Board who submitted 
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a report dated the sth September last. We appreciate its pro- 
duction by the Advocate General to us. For the appellant’s sake 
we regret that the conclusions were not more favourable. But we 
are satisfied from this and the further statement of the Advocate 
General m de to us that all proper care and attention is -being 
given and is intended to be given to the appellant. 

The appeal fails and is dismissed.- 


A. T. M. : poe Appeal dismissed. 


SPECIAL JURISDIOTION. 
Before Mr. Justice F. W. Gentle and Mr. Justice Ormond. 
BALLYGUNGE BANK LTD, CALCUTTA 


0. 


ТНЕ COMMISSIONER OF INCOME-TAX, 
BENGAL, CALCUTTA.* 


Assessmeni—Company —Building lease— Owner—' Property —Rent derived 
тот buildings erected on the land by the company—Indian Income-Tax 
Act (XI of 1932, as amended by Act VII of 1939), sections 
б, 9, 10. 


* The a&sessees are a public limited company, one of its objects being to 


б acquire land by purchase, lease or otherwise, to deal in such land or to build 


houses thereon and to deal in or let out such houses : 


Held, that the owner of the buildings erected on the land during the 
currency of the lease in the present case, is the company-and their ownership 
continued throughout the period of the lease until its expiration when, and 
not before, the ownership would-pass to the lessors, 


Income derived from the ownership of the building is chargeable to 


income-tax under section 9 of the Indian Income-Tax Act, 1922 irrespective 
of whether an individual or a company is the owner and also irrespective of 


-whether one of the company's objects, or its sole object, is to acquire and _ 


let out buildings st rents; ownership itself is the criterion of assessment 
under that section. 


Commercial Properties Lid (1) followed. 


*Reference under section 66(1) of the Indian Income-Tax Act, 
{х) (1928) I. L. В. 55 Calc. 1057. E 
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ife , Reference under section 66(1) of the Indian Income-Tax Act. "суш. 
| Mr. J.N. Majumdar (Standing Counsel) with Messrs R, B. 1946. 
| Bakshi, Amal Kumar Mukherjee, P. C. Basu, Sachindra Kumar ` Ballyguuge Bank 
Roy and Sushil Kumar Biswas for the Applicant Bank. на: 
The Commission 
Mr. S. K. Gupta with Mr. J. C. Pal for the Respondent. " "Ot врата Tur 
The opinion of the Court was ав follows : zu D = 
Gentle, J. :—This reference under section 66(1) of the Income April, 12. 


‘Tax Act ія шайе Ьу the Income Tax Appellate Tribunal at the 
instance of the assessees, the Ballygunge Bank Ltd. The question 
referred for the opinion of the Court is :— 

“Whether in the circumstances of the case the. rent derived 
from the buildings erected by the assessee was: properly assessed. 
under section 9 of the Income Tax Act ? ". 

The assessees are & public limited company, one of its objects 
. being to acquire land by purchase, lease or otherwise, to dealin 
'such land or to build houses thereon arídto deali in or let out 

' such houses. С 3 

By deed of lease dated 28th анар, 1936, the lessors let 
to the assessees, as lessees, a vacant piece of land (including a tank) 
- of an area exceeding 6 bighas for the term of 40 years at a progress- 
ive monthly ground rent therein specia: The lease provided, 

' inter alia, that : ` ] 5 

Clause 5. -The assessees would be entitled to танай the land 
into a number of plots and to erect buildings -etc. thereon: and 
to let out:the same on hire and for the purpose of the same to 
lay out and construct lanes, streets, drains and sewers as might be 
necessary- ©- | E P 

` Clause 6. The assessees were ‘entitled to construct,. and 
would be held responsible for constructing, 25 separate and self 
contained houses on the land at their-own cost. 
`‹  Clausé;7. The assessées would use only the best available 
“materials while constructing the buildings. - - 
` Clause 8. ТЬ аѕзеввееѕ would construct at their own cost pucca 
à structured, the position and detailed construction of each house 
`- and the number of rooms, storeys, and dimensions thereof were left 
entirely at the asseesees' discretion. 

Clause ro. The existing tank and ditches to be: filled in and 
levelled by the assessees. 

Clause rr. Within: years after possession given of’ about 1 

+ bigha 3 cottahs of land, the assessees would erect pucca structures 
- and houses thereon after Constructing расса lanes, drains and sewers, 


Thot Commissioner 
-of Income, Tax. 


Gentle, J. 
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Clause тз -In -case the assessees failed to comply with the 
conditions in clauses ro and тг. ће lessors would be entitled to 
take back possession of the entire land together with the build- 
ings and houses erected thereon and the assessees would have no 
right to make objection thereto or to claim. compensation in 
respect thereof. : 

Clause t4. After the expiration of the full period of до years the 
lessees “тШ” take possession .of.the entire land. together with 
all the structures and the assessees “‘will” have no right title or 
interest thereto and all the above “ҰШ” pass to the lessors free from 
all encumbrences and defects. : 

. Clause 18. The assessees to pay a ‘proportionate part of 
the municipal tax in respect of the land and the entire municipal 
tax, from time to time levied, upon the structures to be erected. 

; Clause 22. In case of acquisition of the land by the Govern- 
ment, or by any public authority (mentioned in the lease) any 
compensation, received to be payable to the lessors whereas com- 
pensation in respect of the pucca structures would be: apportioned 
according to the.provisions ‘contained in the lease of a graduated 
division dependent. upon the unexpired- period. of the lease when 
acquisition occurred ; the lessor’s share increasing as the period 
of,the remaining. term becomes less. 

Clause :4. The lessors or their representatives to be entitled 


. ЧО visit the land or supervise any constructions thereon on one 


‘day each week. 
. :Clause 27. The-assessees to be верней to sub-lease the whole 


`гот any, part of the land; 


The assessees obtained possession of the land, filled in the 
tank, carried out the several works specified in the lease and 
-erected houses on the land which.they let to tenants, the assessees 
receiving the rents from the tenants. 

In:the assessees' income tax assessment for the year 1941/42 
there is included the sum of Rs, 5115 for “Property” which was 


- -assessed under section.g of the Income Tax Act. By section 6 


‘income shall bs.chargeable to tax under the head of “Property” ; 
Љу section og: tax is payable by an assessee under the head of 
“Income from property" in respect of the'bona fide value of pro- 


` perty consisting: of any buildings or lands appurtenant .thereto of 


which he is the owner. 
‘It isinot. disputed that the amount of the-assessment is correct,- 
/It:is contended, however, by the assessees that ‘they are not the 


. ‘owners of the houses but, under.the: lease, -the .lessors -became the 
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owners at the.ttme they were. -constructed ; further, the .'assess- 
ment should have.been made under section 10, as. profits and gains. 


of the business carried on by the assessees, -it ud their business 


to let out houses.at rents, 
The legal position, regarding the биш. of buildings cons- 


tructed by a lessee upon land belonging to a lessor, is different 


in India.to that in England. According to: the maxim “Quicquid 
plantatur solo, solo cedit", in England buildings and other things 
created upon or affied to the.soil by a lessee, in the absence of 
a contract to the contrary, cannot be removed at: the termination: 
of à lease and become the property of the lessor. In, India’ the 
position is governed by section ro8(h) of the таш of Property, 
Act which enacts that : 

“In the absence of a contract to the сопйагу............ 

“The lessee may. éven after- the determination of the lease 
remove, at any time^ whilst he is in possession of the property. 


leased but not afterwards all things which he has attached to- the- 
earth provided Һе leaves the property in the. state in which he 


received it.” 
: "Therefore, im. India, when a lessee erects a house upon ‘his 
lessor'a land during the period of a demise, such house does not 


become appurtenant to the land but belongs to, the lessee who., 


can remove it, or demolish it and take away the materials, at the. 
termination-of the demise, unless there is a term,to, the contrary 


contained i in the lease. m 


The lease granted to the assessee company contains, a term 


which prevents removal of the houses erected during, its, currency.’ 


At the end.of the tenure: the houses undoubtedly will belong to the 
lessors but the, present; question is who. is the, owner during ther 
currency of the lease. Pp yh ahs 
Clause 18, of the lease requires the assessees to рау a propor- 
tionate amount of the municipal tax, upon. the land, but it, further 


provides;that: the whole municipal tax upon the houses is to be- 
paid by the assessees ; which provision one would expect to find.: 


where the structures: belong-to. -a lessee. ', Upon. acquisition of. the 
land by the. Government.or Бу а public authority, ‘clause 22, pro- 
vides, in respect of the land, that the lessors -shall have all com- 
pensation but, in respect of the: buildings оп. the land: that is -to, 
be divided between the lessors and the assessees. If the build. 
ings were the .lessors* property they would ‘.be- entitled to: the- 
whole compensation. This- division reflects recognition, of the- 
assessees’ expenditure and the ultimate right of the-lessors: to, ‘the- 
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property. The buildings етесїей by a lessee upon his lessor’s 
land, belong to the lessee who has the right, given by section 
108(b) of the Transfer of Property Act, to femove them at the 
end of his tenancy. Inthe present case, clause »4 prevents the 
assessees from exercising that right and the structures will have 
to be left upon the land at Ње end of the term when, according 
to the clause, they will pass to the lessors.. Tbe lessors’ 
right of ownership to the structures arises out of clause 14, which 
does not become operative until the’ expiration of the 4o years term 
of the lease. At that time, and not earlier, the clause provides 
that the structures will pass to the lessors. The lease nowhere. 
provides that the lessors become the owners of the structures upaa 
their erection. : 

In my opinion the lessors have no right of ЕРА іп the 
structures until the lease determines by effuxion of time ; upon { 
erection the assessees' were the owners and their ownership 
continues throughout the period of the lease until its expira- 
tion when, and not before, the ownership will pass to -the 
lessors. 

The same position and effect would arise if clause 12 beca 
operative, which will not now occur, enabling the lessors .to 
retake the. land upon breach by -the assessees of clauses ro 
and 11. 

Emphasis was ШШЕ to be а upon clause 24, к which 
the lessors or their representatives are entitled to visit- the demise 
and supervise the building construction, and clause 7, requiring 
the best materials to be used. I do not consider these clauses 
have the effect of making the lessors the owners of the houses. 
An owner of land, who leases it for the purpose of the- lessee 
erecting houses upon it in accordance with the terms contained 
in the lease, is entitled to require the best materials'to be used 
and to reserve to himself the right to see this is - being done 
and to satisfy ' himself the structures are being properly 
built. . - | 

Since the assessees are the owners of the houses during the 
currency of the lease it is next to he considered how they should 
be assessed with respect to that property. The argument is that, 
since it. is the assessee company’s business to erect and let out 
houses at rentals, the assessment should be made under section ro, 
upon the rents es profits and gains of their business and they.should 
not be assessed under section 9. Subsection 1 of the latter section 
provides that :— — E 2 


POR © EE БЫ SEI, "ы 
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“Tax ‘shall be payable by an assessee under the, “head “Income Civi. 
:from' Property’ * “ia respect of the bona. ‘fide ‘annual value of _pro- : 1946. 
трену consisting ` of any buildings or land appurtenant., thereto - of 
‘which he is the owner, other: than such -portions of such 
: , Property 'as he may occupy for the purpose of ‚апу. business, The Comrüissloner 
* profession | or vocation carried on ‘by him, the profits of which are of facomee Тах, 
~asséésable | to tax,” subject to the following allowances pamely : i Gentle, stis, F. 

' (i)- where the property is in, the occupation ot the Owner, 
© or where it is let toa tenait and the owner’ has undertaken to bear 
he cost of repairs, a sum eqüal to one-sixth of such yalue,; -— 

~ (d) wberethe Property is in the occupation of а .tenant who 
has: undértakeri to’ bear’ the’ Cost. of ‘repairs, the difference be- 
"tween such value and the. rent paid by Ње, tenant up| to but, not 
‘exceeding one sixth of such Value; ' 

(ii) ‘the amount of апу annual premium paid ” “to “insure the 
_ Property against risk of damage c Or destruction" and, 

‘(iy)’ the amount of interest paid upon а mortgage on the pro 
perty and the amount paid ‘in Tespect Of | ап anrual charge, (not 
‘being a capital charge), ground rent, and interest ` upon borrowed 

' capital used! to acquire, construct, repair, Fénew c or reconstruct the 
Property ; y Н 

Q^ land revenue ; P 9 

(п) vacancies computed ав therein ‘apécified, А 

^ The amount of the asséssmiént is not the actual rent received 
‘from a tenant but it is’ the’ bona fide’ annual value (less the 
applicable deductions) which sub-section ' 2 of section 9. defines 
‚ às the sum for which the ‘property might réasonably ‘be expected 
to let from" yeaf to year.” It is clear, from sub-section т, that 
assessment pursuant, to the section is “applicable to . property let 
`{о- tenants.’ No “distinction is made ` between ownership ` by an 
"individual and ownership by a company. "In Jn тв г Commercial 
Properties: Ltd (1) а company's sole object. was to` acquire, land, 
quM houses and let them ' to prede P it “owned house property 


иур 8 Bank 


t 


м od ofc к 


ae e 


In the year of account it was alleged the company. had sustained 

“a loss upon its business of eiting houses. ; it „was pointed, out in 

the judgment, at p. 1062, “that in letting ihe , „houses, , seeing . fo the: ` 

payment of Tent and “(doubtless) ` „doing the Tepairs, the company 

cariled on büsiness in the sense in which every landlord Or Owner 

of that type of property must necessarily. carry ‘on, ‘business, г The 
(1) (1924) L L К. 55 Саю. з, 
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argument was rejected that where the owner is a.company, the 
1946, objects of which include the object of owning and managing 
Ballygange Bank house property, the income derived from tenants isan income 
i mita derived from business, With respect to the alleged loss incurred 
The Commissioner through unsuccessful trading with the property , during the 
ZOR Ta ome Так accounting year and the contention that the assessment should 
| Gentle, 5. have been made under section 10, in which event no income tax 
т would: be recoverable, it was observed, by Rankin C. J., who 
delivered the judgment of the Court, at p. 1062, that “ This 
is certainly a very important question from the point of 
view of the treasury, because if this argument be right 
' then it will depend to some extent upon the success оѓ the manage- - 
ment whether or not the public treasury should derive income 
tax in respect of house property of this сһагасіег............... In. my 
judgment,";the words of section 6 and section 9 and section то 
‘must be read so as to give some effect to the contrast that is here 
made between income, profits and gains from "Property and from 
‘Business’ and I entirely refuse any assent to the proposition , that 
| because it happens that the owner of property is a, company 
which has been incorporated for the purpose of owning such pro- 
perty, therefore, the income derived from ‘property’ must be 
regarded as'income derived from ‘business’, In my judgment, 
income derived from ‘property’ is а more specific category appli 
cable to the present case.” In Jn re : Kaladan Suratee Bazaar Co. 
Ltd. (1) it was pointed out tbat a person or a company drawing 
income from house property was clearly not, contemplated, in 
the Indian Income-Tax' Act, as carrying on a business but was 
treated as a person who derived income from the property ; also 
that a man who had invested his capital in house property and 
who kept a rent office and a staff of rent collectors for the pur 
pose of letting his houses and collecting the rents, was not carrying 
on a business, he was merely taking the ordinary steps neeessary for 
enjoying the income from his property. Reference was made to 
the above matters in the Kaladan’ саве (1), at рр.тобз and 1064 
of the judgment in the Commercial Properties Lid case (2) which 
states that it is not favourable to the assessees. In the latter case 
it ‘was held, at p. 1066, that the facts and circumstances in that 
case, came more directly and specifically under the word “Pro- 
perty” i in section 6 and the mere fact that the house . owner Was 
а company did not change the incidence of the tax and the Income- 
1 а) (1920) 561. C. 914. 
(а) (1904) I. L. В. 55 Calc. 1057. 
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Tax Act, did not regard the income derived from ownership of buil- 
dings as profits of management. 

The Commercial Properties case (1) isa decision by a Bench 
of three judges: of this Court and is binding upon us. It decided, 
as I understand it, that. income derived from the ownership of 
buildings is chargeable to tax under section 9 irrespective of 
whether an individual or a company is the owner and. also irres- 
pective of whether one of the company’s objects, ог its.sole. object, 
is to acquire and let out buildings at rents ; ownership itself is the 
criterion of assessment under that section. 

In my opinion the facts and circumstances ob the present 
reference fall within the Commercial Properties case (1) and are 
completely covered by it. I would answer the question referred in 
the affirmative. | 


Ormond, J. :—I agree. 

R. B. Bakshi: Solicitor for the Applicant. 

7. C. Pal : , Solicitor forthe Respondent. = 
A. T. M. E Reference answered 
. | in the affirmative. 
(a) (1924) I. L. В. $5.Cale, 1057. 
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Appeal—Appeal filed against a deceased person—Ordar 15 Rules 6, ў of Federal 
Court Rules of 1942—Addision. of parties—Limitation Act (IX of 1908), 
Section, §—Suficient cause—Diligence—Knowledge- v agent—Ipgnorance 
f death of a party. i 
Where an appeal has to be preferred for the first time against the heir of 


a person in whose favour, the lower Court had.passed:a decree, -the mere fact . 


that an dppeal had already been preferred as against other persons will not 
justify the application to bring оп the record the legal representative of the 
deceased respondent, who died before the filing of the appeal, being treated . 
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merely as one to add a party. yen if bean in form, it is in substance an 
appeal preferred against'him for the.first.time, -and-it is only on that footing f 
that the question of the application of section 5 of the Limitation Act.to еюн 
cases will arise : 

The addition of parties referred to in rule 6 of Order XV of- the Federal 
Court Rules cannot cover the representative.of a party in whose favour a decree 
had been passed by the lower Court, А 

In cases where the agent is under no duty. to ite the principal cannot 
be fixed with’ knowledge of information acquired by the agent, unless the. 
agent was acting : as «uch in respect of the transaction in which the knowledge 
Is material, 

In dealing with the question of’ sufficient cause for the delay under 
section S'of the Limitation Act, Courts have generally laid stress upon the . 
diligence of the party concerned, 

‘Ignorance of the death in the absence of negligence or other act or omis- 
sion for which the applicant can be held to be responsible, is a sufficient cause 

within the meaning of section 5 of the Limitation Act. 
Laksmi Chand v. Behari Lal (т) approved, 


In the matter of Federal Court Civil Appeal No. XVI of 1944 
and in the matter of a petition by the appellant under Order XI 
read with Order XL of the Federal Court Rules, 1942, praying for 
amendment'of the cause title of the above-mentioned appeal by 
incorporating the name of Sm. Sushilabala: Ghosh- in: piace of the 
deceased respondent Amal Krishna Ghose. 


Mr. P. C. Basu (Senior Advocate, Federal Court) (Mr. Sris 
Chandra Dutt, Advocate, . Federal Court, with him) instructed by 
Mr. Ganpat Rat, Agent for the Petitioner. 


_ Messrs.: Bs Banerji and ^P. Pal (Advocates; Federal- Court) 
instructed by Mr. . Р, К. Bose, nic for Sm. Sushilabala Ghosh, 
Opposite Party. 

The following order was РИСИ 

By тне CoURT.—This' is an application by the ара їп 
Civil Appeal No. XVI of 1944 praying that the name of one Sushila 
Bala Ghosh may be entered as a respondent to this appeal in place 
of her son Amal Krishna Ghose (deceased). The appeal was filed 
on the agth of September .1944.and. Amal, Krishna.Ghose was there: 
shown. ав the 16th respondent; but;when notice of the-appeal: was 
attempted . to-be:served-.on*him, it wasreported 'that:he had"died. 
This report was communicated by the appellant's Agent at Dellii to 
the appellant company” in. Caléutta. by: letter dated'roth January, 
1945: ‚Опе 23rd >f Januaty, 1945 the Managing . Director of” | 


(1) (1991) I. LR. s4 All 289.. . 3 1 
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the appellant company wrote to Mr. S. C.. Dutt,, the. Company's 
Advocate at Calcutta, to “ do the needful in the matter” and wrote 
to the Khulna Branch of the Bank to make the necessary enquiries. 
From a copy of a petition for substitution in Title Suit No. 9 of 
1942 which had been served on the law clerk of the company at 
Khulna on 18th December, 1944. It appeared that Amal Krishna 
Ghose had died on 23rd September, 1944. On being informed of 
this, the appellant's advocate at Calcutta filed a petition in the 
Calcutta High Court, under Order XV, Rule.6 of the Federal Court 
Rules, 1942 praying that Sushila Bala Ghosh .might be brought on 
the record as the legal representative of the deceased, Amal 
Krishna. This petition was apparently prepared on the sth of 
February, 1945 but filed in the Court on the 6th of February. By 
order dated 2and March, 1945, the High Court reported that 
Sushila Bala Ghosh was the proper person to be substituted in the 
place of Amal Krishna, but the learned Judges were of the opinion 


that there was no reason for excusing the delay in filing. the appli- . 


‘cation, When the matter came on for hearing -before this Court on 
receipt of this report, on sth November, :1945, it was noticed for 
the first time that Amal Krishna had died before the appeal was 
filed in this Court and not after the appeal was filed. The. appli- 
catión was therefore dismissed as misconceived.. On. the rsth of. 
November, 1945 the application now under consideration was: 
accordingly presented. The matter has in effect to be dealt with-on 
the footing that so far as the heir of Amal Krishna is concerned, 
an appeal is for the first time being preferred now. 

Notice of this application was issued to Sushila Bala Ghosh 
as wellas to the respondents in. the appeal. Sushila Bala, the 
person sought to be added as the heir of Amal Krishna, alone 
appeared by. counsel and opposed the application. Two conten- 
tions have been urged on her behalf (т) it has been argued that- 
even оп the footing that Amal Krishna had died before. the , filing, 


of the appeal i in this Court, an application: to add his lezal repre-- 


sentative as а party should on the terms of Order XV, rule 6 of: 


the Fédéral ‘Court, Rules have been filed in. the High Court and . 


not in this court ; and (а) that no sufficient cause has:been shown 
for not making ‘this application or preferring an appeal so far as 
the new respondent is concerned within the period allowed by- 
law. The first contention ;proceeds on a. misapprehension of rules 
6 and 7 of "Order XV. Rule6 no doubt deals- with - two, classes: 


of cases, namely, substitution of the, representative -of опе. who; . 


was а party, to an appeal, and ап addition of a party, The. present, 
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case obviously does not come under the first category, because 
Amal Krishna was not in the eye of the law a party as originally. 
preferred as he had died before the date of the filing of the 
appeal The “addition” of parties referred toin the rule cannot 
cover the representative of a party in whose favour а decree Һай . 
been passed by the lower court, because in such a case the proper 
course will be to prefer an appeal against him and not merely 
add him as a party to an appeal that had already been preferred 
against other parties. That this was the intention of the rule is 
shown by the fact that the reference in the same rule to section 
5 of the Limitation Actislimited to applications to bring the 
legal representative of a deceased party on the record. Rule 7 
also shows that the addition spoken of in rule 6 refers to an 
addition necessitated by a party already on the record “undergo- 
ing a change of status’. Where an appeal has to be preferred 
for the first time against the heir of a person in whose favour the 
lower court had passed a decree, the mere fact that an appeal had 
already- been- preferred as against other persons will not justify 
the-application being treated merely as one to add a party. Even 
if it be so in form, it isin substance an appeal preferred against 
him for the first time, and it is only on that footing that the ques- 
tion of the application of section 5 of Ше Limitation Act to such 
cases will arise. 

The question of the sufficiency of the cause for the delay has 
to be decided in the light of the following facts. The appellant | 
company succeeded to the assets of an institution known as the 
Khulna Loan Bank Lti, by an order of the High Court passed А 
оп rath May, 1941, under section 153-A'of the Indian Companies 
Act, As these assets comprised numerous items of amounts due 
to the Bank proceedings were started under the Bengal: Money 
Lenders Act, 1940, to scale down: the amounts due to the Bank ` 
under these various heads. Some of these proceedings seem to 
have been pending in the High Court at Calcutta and some in the 
courts in the mofussil Several appeals arising out of these 
proceedings have also come before this Court. It appears from 
the affidavits. filed bere that the appellant company had a law | 
clerk, Sashi Bhushan Ghose, looking after the company’s court 
workin Khulna. It is not very clear which of the officers of 
the -Bank was in charge of'the business before the High Court at 
Calcutta ; but- the affidavit filed hereby the Secretary of Һе 
Company states that it is the Secretary that looks after the cases 
before this court. ‘It also appears from the record that all mate- 
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гіа] papers relating to the present appeal had been sent to Delhi 
several days before the death of Amal Krishna Ghose though 
the appeal was in fact filed in this court six days after bis death. 
Mr. Dutt, the Calcutta advocate of the Bank, who is also ап advo- 
cate of this Court, has sworn to an affidavit Stating. that he drew 
up and signed the petition of appeal in this case and forwarded 
it to Delhi some time in the middle of September 1944, and he 
believed that the appeal had been filed in this court before the 
a3rd of September 1944, and that was the reason why he filed the 
application before the Calcutta High Court as a legal tepresenta- 
tive petition to bring on record the heir of a party who had died 
pending the appeal. He has also stated that it was only on the 
5th of November 1945, when the matter was being argued before 
this court, that he became aware for the first ‘time that the appeal 
had been filed on the agth of September, that is after the death 
of Amal Krishna Ghose. We have not been asked to reject 
these statements as untrue. The Secretary of the appellant Bank 
has sworn to an affidavit stating that he was not aware of the death 
of Amal Krishna Ghose before enquiries were made in respect 
thereof, after receipt of the letter dated r9th- January, 1945, from 
the Agent at Delhi and we see no reason to reject the statement as 
untrue. 

It has however been pointed out that in December 1944, the 
law clerk at Khulna had been served with a petition in connec- 
tion with another proceeding in the court at Khulna to which the 
appellent Bank was a party and that the factum andthe date of 
Amal Krishna’s death had been disclosed there. The Secretary 
has stated that these facts were not communicated by the law 
clerk either to the Manager of the Khulna branch of the Bank 
or to the Head Office. This is not improbable, because the 
question before the Khulna Court at that time only related to the 
legal representative of the deceased coming on the record and 
some extension of time in that connection was prayed for. Both 
these might well have been treated as mere formal matters by the 
law clerk and the counsel there. It is only if bya rule of law 
the knowledge of the agent can be treated as the knowledge of 
the principal that the appellant Bank can be fixed with knowledge 
of the factum and the date of Amal Krishna’s death. We are 
unable to hold that the doctrine of constructive -knowledge can 
be applied to this case. Sashi Bhushan Ghose was not a general 
agent, and he was not in charge of the legal work of the Bank 
before the Federal Court. It was not his duty to make any 
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‘report to the Bank -in respect of matters which might have a 


“bearing upon litigation pending before the Federal Court. The 


fact that affidavits might sometimes have been sworn to by him, 
even in respect of litigations pending before the High Court or 


‘the Federal Court, will not show that he was in charge of the 


work before the Federal Court because in so faras matters that 
‘happened in Khulna were concerned he would be the person 
naturally to be thought of to swear to an affidavit, whether he 
had charge of the Federal Court work or not. In cases where 
the agent is under no duty to report, the principal cannot , be fixed 
with knowledge of information acquired by the agent, unless the 
agent was acting as such in respect of the transaction in which 
the knowledge is material (Halsbury's Laws of England, Vol. I 
section 477). 

'In dealing with the question of sufficient cause, courts have 
generally laid stress upon the diligence of the party concerned. 


` That the appellant Bank cannot be charged with lack of diligence 
‘is shown by the fact that the appeal in the case was filed even 


‘without waiting for ‘the full period allowed for the purpose by the 
-rules òf the Court. Likewise, the Secretary of the Bank put him- 


-self in communication with the Calcutta advocate almost imme- 


diately on receipt of the report of death from the Agent at Delhi, 
and ithe application before the Calcutta High Court was filed 
without any avoidable delay as soon as the fact and the date of 
the death of Amal Krishna had been ascertained from the Khulna 


‘records. The proper test to be applied in dealing with such 


cases was adopted by the Allahabad High Court in Laksmi Chand 
Ve Behari Lal (1). The learned Judges there said : “We can find no 


"justification for holding that ignorance of the death in the absence 


of negligence ‚ог other actor omission for which the; applicant 
.can' be held to be responsible, should not be held to be sufficient 
cause within the meaning of the Limitation Act” Judged by this 
‘test the delay up to 6th February, 1945, must be held to have Been 
-satisfactorily explained. 

. As regards ‘the interval between 6th February, 1945, ‘and’ the 
:date of the filing of the present application, the position as has 
„been ‘already stated, is that every body including counsel in 
Calcutta acted on the -assumption that Amal Krishna died “only 
:аћег the appeal had been filed in this Court. We see no reason 
Нот holding that in making 'this assumption the appellant or: their 
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counsel acted negligently because the circumstances already set 


out might reasonably have led them to make this assumption. If . 
this mistake was discovered only on · 5 November, 1945, (when . 


the matter was being discussed before this court) we think that 
the appellant is entitled to ask that the omission to présent the 
application in its present form before that date should not be 
attributed to any negligence or lack of diligence. On behalf of 
the respondent, our attention was drawn to a decision of the Chief 
Court ‘of Oudh Mitho Lal v. Jamna Prosad (т). Even there the 
learned judges declined to lay down any hard and fast rule and 
recognised that the question must be determined by reference to all 
the circumstances of each particular case, witha view to securing 
the furtherance of justice. The decision does not therefóre 
materially help the respondent. We accordingly direct that 
Sushila Bala Ghosh be added as a party to the appeal and that 
the cause title of the petition of appeal be amended accordingly. 
There will be no order as to costs on this petition. | 


А. T. М, Cause title ordered to be amended. 


‚ (1) (1939) A. I. В, (Oudh) 523. , 
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Present: Lord. Thankerton, Lord Goddard aud Sir 
John Beaumont. 


` JAGDISH NARAIN AND OTHERS ` : 


* 


j . V. Д 
-NAWAB SAID AHMAD KHAN AND OTHERS. 


[ON APPEAL FROM THE High COURT oF JUDICATURE 
AT ALLAHABAD]. 
Kjectment—-Title, who is to prove—Defendant, if to plead possible defects in 
plaintiffs title—Disclosure of defect in tille—Limitation. ` 


In a sult for ejectment, the plaintiff can only succeed on the strength 
of his own title, There is no obligation.on the defendant to plead possible 
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defccts in the plaintiff's title. which might manifest themselves, when the 
title was disclosed. It is sufficient that in the written statement the defen- 
dant denied the plaintiff's title and under this plea he сап avail himself of 
any defect which such title disclosed. 

The Government made a grant of certain Muafi land in favour of the 
heirs оРА for rendering some valuable service. The grant was made eajoyable 
in perpetuity, generation after generation, for the maintenance and help of 


` the heirs of À., and each heir was to hold for life only and on the death of an 


heir the next heir of A was to take as such heir and not as heir of his 
predecessor 1 i : i 

Held, tbat limitation would start to run against an heir from the date ` 
when his title accrued on the death of the previous heir. Б 

Privy Council Appeal No. 72 of 1944 against the ment 
and decree of the High Court of Allahabad, dated agth April, 
1941, which modified a decree of the Subordinate Judge of Bareilly 
dated the 2nd June, 1936. | е ` 

Appeal by the Defendants. 


Suit for ejectment. 

Sir Thomas Strangman, К..С. and S. Р, Khambatta for the 
Appellants. - 

C. 5. й K. C. and Robert Ritson for the Respon- 


dents. 
С. А, V. 


The judgment of their Lordships was delivered by 


Sir John Beaumont :—This is an appeal from the judgment 

and decree of the High Court of Allahabad dated agth April, 
1941, which modified a decree of the Subordinate Judge of Bareilly 
dated the and June, 1936.. 

The plaintifis (who are respondents in this appeal) claimed 
possession of twothird parts of Muafi property situate in 
Mausa Bahra Bikram. Their case was that on the 8th January, 
1842, the G.vernment made a grant of the lands іп suit in favour 
of the heirs of Ahmad Khan, who had married Sayara Begum the 
daughter of Nawab Hafiz Rahmat Khan, who had rendered 
valuable services to the Government which the Government were 
minded to reward. The plaint alleged that the grant was made 
enjoyable in perpetuity, generation after generation, for the “main- 
tenance and help of the heirs of Ahmad Khan, and that each, 
heir was to hold for life only and oh the death of an heir ‘the 
next heir of Ahmad Khan was to take as such heir and not as 
heir of his predecessors. The plaint further alleged that Ahmad 
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Khan had no male or female issue, and; that ‘after his death 
Musammat Mohammadi Begum was his heir according to Mohom- 
madan Law and entered into possession of his estate. 

In the written statement of the several defendants the title of 
the plaintiffs was denied, and it was alleged that Sayara Begum the 
widow of Ahmad Khan was the absolute .owner of the property in 
suit, and that in 1841 she made a gift. of the property to Moham- 
madi Begum ; that in 1854 Mohammadi Begum mortgaged the 
property, and in 1856 it was sold ly the Court in a suit instituted 
by the mortgagee and was purchased by the predecessors in title 
of the defendants, and that the defendants and their predecessors 
have been in possession of the property ever since. 

Both Courts in India held that the tenure of the land in suit 
was as claimed by the plaintiffs and that each heir of Ahmad 
Khan held the property for life and on his death the next heir 
took. These findings hive not been challenged before their 
Lordships, and it follows from such findings that limitation would 
start to run against an heir from the date when his title accrued on 
the death of the previous heir. 

` The Subordinate Judge held that the plaintiffs had proved that 
they were the heirs of Mohammadi Begum, but that they had not 
proved that Mohammadi Begum was the heir of Ahmad Khan and 
accordingly dismissed the suit. 

In appeal the High Court agreed with all the findings of the 
lower court except with regard to the heirship of Mohammadi 
Begum. The Court held that Sayara Begum, as widow of Ahmad 
Khan, was one of his heirs according to Mohammadan Law aud 
inherited one fourth of his property, and that it was not proved 
that Mohammadi Begum was the heir of Sayara Begum ; but the 
Court held it proved that Mohammadi Begum was the heir of 
_Ahmad Khan asto the remaining three fourths of his, property. 
and accordingly they decreed the plaintiff's suit ав to three fourths 
of the two thirds of the property claimed. 

The Subordinate Judge had held that the case of the plaintiffs 
. failed because they had not proved that there were no male colla- 
terals in the male line of descent or ascent of Ahmad Khan, or of 
his father, alive at the death of Ahmad Khan and that-as such male 
collaterals would succeed as heirs according to Mohammadan Law in 
preference to Mohammadi Begum, the plaintiffs had failed to dis- 
charge the burden which rested upon them of proving their title, 
The High Court held that this defect in the title of the plaintiffs had 
not been pleaded by the defendants, and expressed the view that the 
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Subordinate Judge had made out a case for the defendants which 
was not foreshadowed in the written statements and was not set 
up at the trial. Their Lordships are quite unable to agree . with 
the High Court. in this view. The plaintiffs were suing in eject- 
ment and they could only succeed on the strength of their own 
title, There was no obligation upon the defendants to plead 


‘possible defects in the plaintiffs title which might manifest them- 


selves when thetitle was disclosed. It was suffcient that in the 
written statements the defendants denied the plaintiffs’ title and 
under this plea they could avail themselves of any defect which 
such title disclosed. 

The following pedigree which was handed in by Counsel for the 
defendants and admitted by Counsel for the plaintiffs and which is 
substantially the pedigree p:oved at the trial shows the position of: 
the family of Ahmad Khan :— 
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It will be observed that Ahmad Khan died about 1842, and 
his widow died in 1845. Mohammadi Begum was the daughter of 
one of the four sons of the only brother of Ahmad Khan, so that 
she was a great-niece of Ahmad Khan. It is іп evidence that she 
was also the informally adpoted daughter of Ahmad Khan and 
his wife. It will further be observed that Mohammadi Begum 
died in 1882 and that her only son died іп 1894 leaving a son and 
daughter. 

The daughter, who inherited one-third of her fathers property, 
is not a party to these proceedings. The son, who inherited 
two thirds of the property died in 1923 and the original plaintiffs 
were his children ; they filed their suit in 1934, rr years and 
1i months after the death of their father and so just within the 
period of limitation. The findings of the lower courts that. the 
plaintiffs were the heirs of Mohammadi Begum as to two thirds 
ofher property has not been challenged before their Lordships 
and the only question which arises for decision is that upon which 
Courts in [ndia differed, namely, whether Mohammadi Begum was 
the heir of Ahmad Khan. 

The plaintiffs called two witnesses who gave verbal МЕТЕ 
upon the questión. The first witness was Said Ahmad Khan 
(respondent No. 1 who was the son of the orginal first plaintiff). 
He stated that his information about the earlier history of the 
family was. derived from his paternal grandfather who, as stated 
had died in 1923. The grandfather can have had no personal 
knowledge of matters which occurred in 1842 and as the source 
of his informations as to matters which occurred before his birth 
or in early youth were not disclosed, his statment, which is 
admissible under section 32 of the Indian Evidence Act has little 
evidential value. Said Ahmad Khan alleged that ‘the father of 
Mohammadi Begum died during the life-time of Ahmad Khan and 
the learned Subordinate Judge found that in that event Mohammadi 
Begum could inherit as heir of Ahmad Khan only if there were no 
male collaterals i dm the male line of descent or ascent of AhmadKhan, 
or his father Said Khan, alive at the time of Ahmad Khan's death. 


: This finding has not been challenged. The witness further stated 


that he did not know whether the father of Ahmad Khan had 
апу, and if so how many, brothers. The second witness called 
by the plaintiffs was Basityar Khan who also stated that he did 
not know if Said Khan had any brother. The witness stated that 
he had seen & written pedigree of the family which was not 
próduced, and this omission detracts from any value which might 
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otherwise attach to his evidence. Their Lordships’ agree with 
the view of the learned Subordinate Judge that the verbal evidence 
produced by the plaintiffs does. not prove that Mohammadi 
Begum was an heiréss of Ahmad Khan under Mohammadan 
Law. 


. certain documentry evidence and the High Court attached great 
importance to one document which will be referred to later. Most 
of the documents produced were relevant on the question of 
tenure which is not now in question, and these documents need not 
be noticed. 

It may, however, be observed’ that Exhibit “A” which is an 
extract from the Register. re-transfer of мај lands, contains an 
entry of a Deed of Gift made on the 4th January, 1842, by 
Musammat Sayara Begum wife. of Ahmad Khan in favour of 
Mohammadi Begum described as a daughter of the donor of 
muaf land in mauza Bahra. This suggests that the orginal posses- 
sion of Mohammadi Begum was under the Deed of Gift though 
from the terms of the tenure as defined by Government on the 
8th January, 1842, ( Fxhibit r4.) it follows that Mohammadi 
Begum's title as donee would terminate on the death of ee 
in 1845. ; 

The ТТЕ on which the High Court strongly relied in 
proof of the heirship of Mohammadi Begum is Exhibit 22. This 
purports to be a copy of an extract froma report regarding muaf 
lands under an order dated gth January, 1882, taken from the 
record of Case No. 53-11, relating to enquiry and management of 
the muaf of Hafiz Rahmat Khan, disposed of on the agth Septem- 
ber, 1882. It relates to the jagir of Pilibhit and states “This 
jagir belongs to Ahmad Khan. Mohammadi Begum, heir, came 
in possession. She sold it to the Nawab Saheb Bahadur of Ram- 
pur. The vendee-is in possession by virtue of the purchase and 
Mohammadi Begum isa resident of mohalla Qela- in Bareilly”. 
The author of the report is not shown, and the order of the oth 
January, 1882, under which it purports to have been made, is not 
on the record. There is, however, a copy order, Exhibit 21, in 
Case No. 53 directing the record-keeper with reference to the 
mu uf register to make a note against every tract. of land showing 
whether the ttact was.then held аз ямай or not, and directing 
that if it was held as muaf it should be ascertained whether the 
lawful heirs of the persons in whose name it was released were 
alive or not. Qn the assumption that the order of the gth January, 


In addition to verbal evidence the plaintiffs also relied on ^ 
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1889, was in'similar terms the important point to which -the en- 
quiry was to be directed was whether the heir was alive. No 
doubt, in,case of disputed heirship this would involve :an enquiry 
as to who was the heir,- but any such énquiry would involve 
giving notice to possible claimants so that their case might be 


“ adjudicated upon, There is nothing to show that any such notice 


was given or that any enquiry as to who was the heir of Ahmad 

Khan was conducted by the officer who made the report. It may | 
well be that, finding that Mohammadi Begum wasa member of 
the family of Ahmad Khan and had been in possession for 4o 


` years, the officer assumed her title as heir. The omission from 


the report of any reference of a Sayara Begum who was certainly 
one of the heirs of Ahmad Khan, or to the Deed of Gift in 
favour of Mohammadi Begum, supports the view that no real 
enquiry was made as to Mohammadi Begum's title as heir. The 
report does not deal with the property in suit though the property 
with which it does deal was probably held on a similar tenure. 
Their Lordships are unable to attach to the reference in this 
report to Mohammadi Begum as heir the - inipartanos which ‘the 
High Court attached to it. 

It was argued for the respondent that at this distance of time 
reasonable inferences should be drawn in avour of the plaintiffs 
and that to require them to eliminate from their pedigree possible 
heirs whose very existence is not proved is to impose an im- 
possible burden’ upon them. But it must be remembered tbat 
though lapse- of time may have prejudiced the chances of the 
plaintiffs in proving their case, it may well also have prejudiced 
the defendants in resistiog the claim, and the lapse of time is 
certainly not due to any default оп the part of the defendants 
or their predecessors. The respondents are not set free from cri- 
ticisim. The son of Mohammadi Begum made no effort to 
support his claim during the 12 years in which he survived her 
and his son did nothing during the 29 years in which he survived 
his father, and the plaintiffs themselves did nothing until the 
expiration of nearly r2 years from the date when their alleged 
title accrued. Their Lordships see nothing in the circumstances 
of the case which would justify drawing any inference which 
might relieve the respondents of any part of the burden of pro- 
ving their title. It was argued further that since Mohammadi 
Begum was left in possession after the death of Sayara Begum 
when her title as'donee terminated, she must be assumed to have 
remained in possession as heir, and that the fact that no claim 
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was made: Љу: ' апу collateral male heir should - ‘lead to an inference 
‘that по: such collateral male ~ "ejr existed. Their Lordshjps 
are unable’ чо accept this argument. It is “quite. possible that a 
collateral male heir not being a member. of her immediate family 
of Ahmad Khan, may have . known of the Deed of Gift i in favour 
of Mohaminadi Begum, and may not have known of the terms 
upon which the muaf lands of Ahmad Khan’ were held under 
Government grant. 
In their Lordships’ view the finding of-the learned Subordinate 
. Judge :that ‘the. plaintiffs _ had failed -to` prove. that. Mohammadi 
. Begum was an heir.of Ahmad Khan.was.right: ... : 
Their Lordships will theréfore humbly advise “His Маја, that 
-thig арреа Бе, allowed, that the judgment and decree ‘of the High 
_ Gourt be, set aside and, the Judgment | of the. Subordinate | Court 
dismissing the. plaintiffs’ suit with costs be restored: The plaintiffs 
must pay the costs of the appeal to the High Court and. to His 
Majesty, in Council, - 
T. L. Wilson & Co: Solicitors, for the-Appellants. x 
. Doyglas, Grant & Гой: Solicitors for thé Respondents. 
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The provisions of the Madras Agriculturists Relief Act, во far as they 


affected debts Cue on promissory notes, are ultra vires the Provincial Legis- 


laturé ; but while the Ordinance XI of 1945 section да) remains in force, the 


` provisions of the said Madras Act relating to debts arising out of promissor 


notes are valid and operative. 
Federal Court Civil Appeals Nos. IV and VIII of 1945. 


Mr. N. Rajagopala Aiyangar, Advocate, Federal Court, 
instructed by Mr. Ganpat Rai, Agent, for Appellant. 
~ Respondent not presented. 

Sir Noshirwan Engineer, Advocate-General of India ( Mohammad 
Sadig, Advocate, Federal Court, -with him) instructed by X. У. 
Bhandakar, Agent, for Intervener No. 1. 


Mr. К. Rajah Aiyar, Advocate-General of Madras (Mr. D. 
JNarasaraju, Advocate, Federal Court with him) i structed by Mr. 
S. К. Achariar, Agent, for Intervener No. a—In Civil Appeal 
No. IV of 1945. ; . 


Mr. N. Rajagopala Aiyangar, Advocate, Federal Court, instruct- 
ed by Mr. Ganpat Rai, Agent, for Appellant. - E 

Mr. B. Banerji, Advocate, Federal Court, instructed by Mr. V. 
B. V. Chari, Agent, for Respondents. E 

Sir Noshirwan Engineer, Advocate-General of India ( Mohammad 
Sadiq, Advocate, Federal Court, with him) instructed by Mr. K. Y. 
Bhandarkar, Agent, for Intervener No. 1. 


: Mr. К. Rajah Aiyar, Advocate-General of Madras (Mr. D, 
Narasaraju, Advocate, Federal Court, with him) instructed by S. Æ. 
Achariar, Agent, for Intervener No, 2—In Civil Appeal №:. VIII 
of 1945. . | 

The judgment of the Court was delivered by 


Spens C. J, :—These two appeals may be disposed of together. 
They arise out of suits instituted for the recovery of principal 
and interest on the basis of promissory notes. The defendants in 
each suit claimed relief in accordance with the provisions of the 
Madras Agriculturists Relief Act (IV of 1938). 

This Court held in Bank of Commerce Lid, v. Kunja Behari 
Kar and offers (1) that the provisions of the Bengal Money- 
Lenders Act (X of r940), so far as they affected debts due on 
promissory ` notes, were ura vires the Provincial Legislature. 
Following this judgment a Full Bench of the Madras High Court 


(1) [1944] F. C. R. 370. 
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іп Котрай Somayajulu v. Аа а (1) held that the 
corresponding.provisions of the Madras Agriculturists Relief- Act 
were siira vires the Madras Legislature. Consequently when 
these suits came up before’ the Madras High Court on appeal in 
March 1945 that Court disallowed . the claim of the defendants to 
relief under that Act and decréed the suits but in each case granted 
a certificate under section 205 of the Constitution Асі. The defen- 
dants have ‘appealed to this Court. sn, CX TE 
On the sth May, 1945, the ола Сайа” promulgated 
Ordinance XI of 1945, section 2(a) of which provides in effect, 
so far as the present appeals are concerned, that. . while the Ordi- 
nance remains in force thé provisions of the Madras Agricul- 
. turists’ Relief Act shall, in so far as they relate to Or affect 
promissory nótes transactions based on promissory notes of 


proceedings arising out of such transactions, be deemed to be - 


and always to .have been: as valid and effectual for; all purposes 


as if.they- had been,-in relation to such. matters ;as aforesaid, | 


enacted by the Central Legislature. A faint suggestion was made 
by Counsel for the respondents in Civil Appeal. VIII, of 1945 
that the validity of the Ordinance was open ќо. question on 
the ground of its retrospective character, but nothing that 
was urged has served to raise any doubts іп. our . minds òn 
that score. We hold that the Ordinance is: validi- The effect 
of-section 2(a) of the Ordinance, the substance of which has been 
set out above, is that- while the Ordinance remains in force, the 
provisions of the Madras Agriculturists Relief Act relating to 
debts arising out of promissory. notea must be treated | as valid and 
operative. F * 
We allow these appeals, but as there are other ‘questions in 
each of these. cases which require decision by the High Court before 
a final decree can be passed, we direct that these cases shall be 
remitted to the High Court for final disposal | in accordance with the 
provisions of the Madras Agriculturists Relief Асі. ‘We make no 
order as to costs in this Court. c 
А. T. M. dint allowed, 
(х). [1945] FL. J. 105. - . P RE 
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CIVIL REFERENOE. 
Béfore Mr. Justice К. F. Lodge. 

ЗОНОМ LAL BAHETY AND OTHERS 

v. E 

THE PROVINCE OF BENGAL. 
AG 5 AND "TT 
"CHHAGAN LAL BENANI, AND ON HIS DECEASE HIS HEIR AND 

LEGAL REPRESENTATIVE HIS WIDOW MUSSAMMAT 
Biron Bar AND OTHERS i 

+ | 5 v. | ar ts + 

THE PROVINCE ОЕ BENGAL.* : 

Court feo—Memorandum of appeal from award of the arbitrator under sec- 
tion 19 of the Defence of India Act—Acquisition _ of land for public 
"purpose —Ts eimporary acquisition for a limited period—Court-Fees Act . 
(ҮП of 1870), section 8—Taxing statute, ambiguous. 

` The award of the ‘arbitrator under the "pióvisions of section 19 of tlie 
Defence of'India Act is neither a decree "rior ап ordér-having «ће force of a 
decree. i | : ‘ i 
- !Rangoon-Botatoung Company Lid, v, The Collector, Rasigoon-(1, followed, Е 

A'Vieiidgandutn of “éppedl'from an order made by an‘arbitrator "under 
tHe provisidns‘of section 19 öf the-Defence:of-Indid-Act'for ‘teniporary ‘acquisi- ' 
tión of land is governed by ‘section 8 of the Court Fees Act and Schedule-I 
Article 1 of’ the same Act, s 

Section 8'of the Court Fees Act is applicable to orders relating to com- 
pénsation for the acquisition of.lindauntler sectio r9 of t he Оз fence-of India 

It is also applicable i in ‘the case of requisitions under section 19 of the 
Defence of India Act. - 

Any Act which'authorises the acquisition of land for public purposes 

and-provides ihe machinery for assessment and payment of compensation, is 
an Act for the acquisition of land for public’ purposes, The fact ‘that other- 
provisiéds of the sate Act deal with óther subjects does’ not ‘altér the’ natu Ye 
of the-provisions dealing with such sicqüisitión. - 

The temporafy ' requisition of ‘laid ` undér gection'1y OF the Defends df ` 
India Act is acquisition of land for purposes: df ‘séction’8-6f tlie-Court- Fees 
Abt, : EE 

The phrase ‘acquisition of land’ in section 19 of the Deéfente-of India 
Act does not necessarily imply acquisition of all interests in the land. It 

із equally applicable to the acquisition of a limited interest, е, g. an occupancy 
ralyat's interest in the land or a tenure-holder's interest ` togather with the 
right to Khas possession. 

"Reference under section § of the Court Fees Act. Tender Nos. 2623 (F) 

and 2624 (F) of 1945. 

(1) (1912) L. R. 391. A, 197 ; L L. К, 40 Саю, 21 ; 16 С, L, J, 245. 


Vor, 8r.] HIGH COURT. 


The term ‘acquisition’ in section 8 of the Court-Fees Aot includes tem- 
porary acquisition for a limited period. 


Where a taxing-statute is ambiguous, an interpretation favourable to the 
tax payer ought to be adopted. 
Reference under section 5 of the Cou-t Fees Act. 


Messrs. Atul Chandra Gupta, Satis Chandra Sinka and Hirn- 
dra: Chandra Ghose for'the Appellant in Tender No. .2623(F). 


Messrs. Suni! Kumar Ghose and Surajit Chantira Tahiri ‘for 
‘the Appellants in Tender No. 2624(F). 


Mr. Saroj Mohan Mukherji (Advocate Stamp Reporter) for the 
Province of Bengal. 


С. А У. 
Тое judgment of the Court was as follows— 


^ This is a Reference under the provisions of section 5 of the 
Court Fees Act 1870. : 

The question for. consideration-is whether a йет of 
appeal from an award made by an arbitrator under the provisions 
of-section 19 of the-Defence of India Act is governed by section 
8 of the Court Fees Act and Schedule 1 Article r of the same Act, 
or by Schednle II,-Article II of the Act. 

On behalf of the appellant, Mr. A. С, Gupta has contended 


т. That the award of the arbitrator is -not a decree or order 


having the force of a decree, and consequently Schedule II Article 
II is applicable ; 

2. That section 8 of the Court Fees. Act is not applicable to 
orders relating to compensation for the acquisitions of land 
under the provisions of section r9 of the Defence of India Act for 
the reason that the Defence of India Act is-not ‘an Act............ for 
the Acquisition of land &' as contemplated by section 8 of the 
Court Fees Act ; and 


3. Thattemporary requisition of land under the provisions ` 


of section 19 of the Defence of India Act is-not ‘acquisition-of land’ 
for the purposes of section-8 оѓ ће Court Fees Act. 

The learned Taxing Officer in his order of reference has 
accepted the view that the award of the arbitrator is not a 
decree or an order having the force of a decree, but has held 
that section 8 of the Court Fees -Act is applicable to such -an 
award. & 

Mr. Lahiri for the Crown arguing in support of the: recom- 
mendations of the learned Taxing Officer, has also conüterided that 
the award of the -arbitrator is an <order -having the force of a 
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decrée and that for this reason also Schedule II Article II is not 
applicable. i 

‘It is necessary therefore to deal with all three of the arguments 
advanced by Mr. Atul Gupta for the appellant. 

Mr. Lahiri conceded that in view of the decision of the Judi- 
cial Committee in the case of Rangoon Botatoung Company Ltd. 
v. The Collector, Rangoon (1) he could not argue that the award 
of the arbitrator was a decree ; but he still contended that the 
award was an order having the force of a decree. He relied for 
this contention on the ‘Rules regarding arbitration for settlement 
of compensation payable under section 19 of the Defence of India 
Act 1933 (sic) ; Rule 6 of those rules, reads 

“The ar vitrator shall have the like powers and shall follow the 
like procedure as the court has and follows in the exe rcise of its 
ordinary original civil jurisdiction under the Code of Civil Pro- 
cedure r9o8.....—... ..." 

: Rule ao reads “The award of the arbitrator shall be Bites: 
able in the same manner and to the same extent as a decree 
of a civil court, and the arbitrator shall be deemed to be a court". 
Mr. Lahiri argued that by virtue of these rules the award is an 
order having the force of a decree. Iam unable to accept this 


contention. > 
In section rg of the Defenc2 of India Act, it is clearly laid 


` down that the arbitrator shall make an award ; and that an appeal 


shall lie to the High Court agaiist/that; award. There is nothing 
in the Act to indicate that the award is anything but the award of 
an arbitrator; and there is nothing in sub-sections (2) and (3) of 
section rg to suggest that the Government may make rules which 
would. have the effect of altering the nature of the award. The 
provisions in the Rules referred to above, ‘cannot therefore alter 
the nature of the award. 

Further, inasmuch as an appeal lies under section 109 of the 
Code of Civil Procedure to His Majesty in Council against decrees 
and orders,’ it must be held that the decision in the Rangoon 
Botatoung Company Limited case (1) is conclusive on this point. 
The award is therefore neither a decree пог an order having the 
force of a decree. 

For his second proposition Mr. Gupta relied on the words of 
section 8 of the Court Fees Act, 


That section reads 


(1) (1912) L. К. 39 L A. 197; LL. Ё 40 Cale, 21 ; 16 C. L, ]. 243. 


Vor. 81.] - HIGH COURT. 


г "8. The amount of fee payable under this: Act оп `a memoran- 
dum of appeal against an order relating to compensation under’ any 
Act for the time being in force for the acquisition of. land for public 
purposes shall be computed according to the difference between 

the amount awarded and the amount claimed by the appellant”. 

. Mr. Gupta argued that this section applies only to acquisitions 
made under an Act whose main object is to make provision for the 
acquisition of land for public Purposes, and has no application to 
acquisitions made under an Act which merely _ incidentally autho- 
rises the acquisition ‚ОЁ land, Lut which for ‘the most part deals 
with other subjects not connected with the acquisition of land • 
In other words, the Act to which this section applies must be an 
Act whose principal object is to Provide for the acquisition of land 
for public purposes. Е 

7 In the first place Iam not convinced that the words “for the 
` acquisition of land &" іп. ће section are intended to qualify the 
words "Act for the time being in force", They. may just аз rea- 
'sonably be intended to relate to the word "compensation", : If 
however this were the only reason I should have to accept Mr. 
Gupta’s contention on the principle that where a taxing statute: is 
ambiguous an interpretation favourable to the tax payer ought 
to be adopted. But in my opinion any Act which, authorises 
the acquisition of land, for public .purposes, and provides 
the machinery for assessment and payment of compensation, is 
an Act for the acquisition of land for- public purposes even if 
the greatcr part of its provisions deals with other objects, ‘ 

The fact that other provisions of the same Act deal wtth other 
subjects does not alter the nature of the Provisions. dealing with 
‚ Such acquisition. Whether provisions regarding acquisition are to 
be included in an Act dealing with other objects also or are to be 
made the subject matter of a separate Act, seems to me to be 
merely a question of convenience for the legislature to consider. I 
am therefore unable to accept Mr. Gupta's argument on this point. 

— The third argument urged on behalf of the litigant is that the 
acquisition referred to in section 8 of the Court Fees Act is the 
permanent acquisition of land and does not include temporary 
acquisitions such as the requisitions with ‚which we are concerned. 

Inthe present case, the property in question has been requisi- 
tioned and compensation at a certain amount per month has been 
awarded by the arbitrator, The learned Taxing- Officer held „that 
section 19 of the Defence of India Act applies both to permanent 
acquisitions and to temporary requisitions made under the ргоуі- 
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- sions of rule 75A(1):of the Defence of India Rules: This view has 


been'accepted by Mr. Gupta ; and any other view. would mean that 


` ‘persons whosé property had been requisitioned might not be enti- 


tled to any compensation. : 
' But, Mr. Gupta argued, the fact that the term* acquisition” in 
` section 19 of the Defence of India Act obviously includes requisi- 
tions for a limited period, is no reason for holding that the term 


' - ‘aequisition’ used in section 8 of the Court Fees Act has the same 


extended meaning. | 
Mr. Gupta based bis argument оп the obvious fact thatsection 8 


: of the Court Fees Act contemplates а case of one payment being 


made as compensation, and not a case where periodical payments 
ато to be made as compensation.for the acquisition: 

Though the ordinary acquisition of land contemplated ‘by the 
Land Acquisition Act 1894 was the acquisition of all rights in, 
theland, other forms of acquisition were provided for in part 
VI of that Act. The phrase ‘acquisition of land’ does not , 
necessarily imply acquisition of all interests’in the land. The 
phrase -is equally applicable to the acquisition of a limited 


- interest e. g an occupancy taiyats*- interest in the land, or a 


"tenure holder's interest together with. the right to khas possession. 

The mere fact'that section:8 obviously contemplated the case 
of one lump sum being paid as compensation does not seem to me 
conclusive, on the question whether the term ‘acquisition’ in ‘the 
section includes- temporary requisition. One can easily imagine 
cases in which Government, for some reason, needs to requisition 
land for a public purpose for а: definite limited’ period, say for five 
years and the legislature might provide for such requisitioning: and 
might further provide that title should remain їп the ‘original 
owner and one lump sum be paid as compensation for the requisi- 
tioning. In such a oase, though & case of temporary acquisition, it 


. would be difficult to argue that section 8 of the Court Fees Act did 


-not apply. ' | 
Therefore, it-seems to me that the term ‘acquisition’ in section 
8 of the Court Fees Act includes temporary acquisition: for a 
‘limited period. If this is once conceded there is no reason for 
assuming that it includes temporary acquisition for a fixed term of 
years, and not temporary acquisition limited by ‘the -happening of 
some future uncertain event, or that the meaning of the term 
-facquisition* in the section isto be determined by the method' in 
which compensation is to be paid, and not by the nature of the 
“interest acquired, D ў оу” 


t 


Vor. 8т.] HIGH COURT. œY 


Y^ oye Y 


: cIrdm.-therefore of opinion that this: third argumént. is also 


unsound." The'result is that I hold that section 8.of the:Court- Fees 

' Act is applicable i in'the casé of requisitions "under section 19 of. the 
Defence of India Act, and that the Taxing Offices” 5 decision was 
correct. : 
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^ Morigage deed —Validity PENAS NE by the "Registrar of 
Assurances, Calcutta—Indian Registration Act.( XVI of. 1998), sections 28, 
| go(2)—Frawd, on the Registra tion. Act—Iniontion. . 


z+. A‘deed“of mortgage hypothecating three. properties was ME ee the 
` Registrar of “Assurances, Calcutta under section:3o(a):of. the Indian Registra- 
tión Act; -Two of the properties were situated in; -Bhowanipur, within the 
‘jurisdiction- of the Alipur: Sub-Registry and the third property, which was of 
inconsequential character was: situated in Calcutta, It was found asa fact 
“that both ‘the mortgagor and'the: mortgagee intended that. the property in 
Ciileutta: should-form part of the security. The evidence. shows that the 
mortgagor was the owner of. "two of the properties in Bhowanipur and. had;no 
property, within the Calcutta area (at, the time of the suit). 


` "The mortgagee brought a suit for, realisatlon’ of the. mortgage. ‘due from 
the two properties in Bhowanipur giving up the security of. the, ‘Calcutta 
тыу. It was contended by the defendant that the mortgage y was 
enforceable ` as it was invalid not-belúg duly registered» because- the only 
н of property; -by -the inclusion of which -the . registration. was held in 
Calcutta was of a fictitious character, since It,did not exist at all, or even if did 
exist, was incapable of effective enjoyment or use. 


Sat ee BOP 


Held, that the mortgage deed wasenforceable, As thè deed on 
tered under section 30(2) of the Indian Registration. Act Бу. ће, Registrar of 
Assurances, Calcutta, -it was equally valid whether the questioned property 
was treated as included in the deed, The fact that the mortgagee gave up 
the security, of the A не was of no a ` 
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ж Appeal from Original Decree No. 144,0f° 1043; against: t the. dectee, of 
S.C. Ghosh, Esq., Subordinate Judge of a4-Parganas, 1st Court, Alipore, 
dated the 31st August, 1942. 
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Per Biswas, $: The crucial test tobe applied in order to find out 
whether the registration law was evaded or defrauded is whether or not tha 
parties intended that the property in question on the basis of which the 
document was registered should form part of the transaction. T 


Where the transaction. showed that the property on the basis of which 
the deed was registered, -had a real market value and was by no means of 
fictitious existence, it needed not to show that the property was capable of 
actual physical enjoyment. What is material, is the intention, and in order 
to find out the intention, the fact whether the property admits of physical 
enjoyment may be sometime relevant. 


Per Chakravartty, F.: Where the registration was by an officer vested 
with special powers under section 3o(2) of the Registration Act, the existence 
of some property within the registration district of that о сег із immaterlal 
and accordingly no intention to commit а fraud on the law of registration 
could be inferred from the mere fact that some property of an inconsequential 
character, or even not intended to form a real part of the security was included 
in the deed, Nor can there bea fraud on the law of registration if such an 
item of property is deliberately included, for, by such inclusioa jurisdiction is 
not conferred and the registration cannot be held to be void, because the 
document happens to comprise some property of such character.. 


Sections 28 and 30 of the Indian Registration Act do not provide for two 
different modes of registration and do not warrant the view- that if an officer, 
specially empowered under section 3o(2), registers a deed comprising property 
no part of which is situated within his own registration district, such regis- 
tration shall be valid only if the registration is, impliedly or in substance, 
under section 30(2), and shall be invalid, if the registration is under section 28, 
The authority conferred by section 30(2) is absolute and it is in no way affected 
by the Registrar charging the lower fee then chargeable in cases where some 
part of the property is situated within his jurisdiction. The levying of a-lower 
fee may be an irregularity curable under section 87 of the Act. 


Per Curiam ; The inclusion of Calcutta property could on no account be 
attributed to a fraudulent design to evade the law of тена. which did 
not require to be evaded. y 


Per Chakravartty, F.: The inclusion of Calcutta property could not be a 
fraud on the registration law as it did not alter the legal position. 


Appeal by Defendant No. 3 

Suit on mortgage. 

The material facts appear from the judgments. 

Messrs. Girija Prasanna Sanyal and Bijan Behari Das Gupta 
for the Appellant. - 

Messrs. Gopal Chandra Das, Narendra Kumar Bhowmik and 
Bhuban Mohan Saha (Jr.) for the Respondent. | 
` -COA Y. 


a> 


Vor. 81.] , HIBH COURT. f - 


The judgments of the Court were as follows : 

Biswas, J. :—This appeal arises out of a suit on a mortgage. 
The plaintiff is not the original mortgagee. The original mort- 
gagees were the executors to the estate of Rakhal Chandra Saha, 
who had advanced a loan of Rs. 20,000 to one Sachindra Nath 

' Ghosal on the security of certain properties on the 17th September, 
1930. Sachindra Nath Ghosal is defendant No.'r in the suit. 
There were three other defendants impleaded on the allegation 
that they had purchased two out of the three properties covered 
by the mortgage at a sale in execution of a Money decree against 
the mortgagor. Of them defendant No. 2 and defendant No. 4, 
however, disclaimed all interest in these properties. Defendant 
No.2 is now dead. Defendant No. з was the only contesting 
defendant who resisted the suit in the court below and has resisted 
it in this court. The plaintiff is the present owner of the estate of 
Rakhal Chandra Saha and is admittedly entitled to the mortgage as 
part of the assets of the estate. 

Various defences were raised which were all negatived by the 
court below. The learned Subordinate Judge passed - a preliminary 
decree on the 318: August, 1942, for а sum of Rs. 41,80, inclu- 
ding interest upto the date of the suit and тета interest upto 
the date of the decree, and costs. 

_ In the present appeal, only two points were eee on behalf 
of the appellant : one arose out of the defence set-out in para- 
graph 14 of the written statement .filed by defendant No. 3, and 
was to-the effect .that the mortgage bond was invalid for want of 
proper registration on the ground that a “fictitious” property in 
Calcutta was deliberately ‘included in the document witha view 
to get it registered in Calcutta, The second point related to the 
number of instalments which the court below had allowed under 
the provisions of the Bengal Money Lenders Act, the decree 
having been drawn up in terms of section 34 of that Act. lt was 
contended that..the court below should have allowed ао annual 
instalments instead of five. . : 
| We may dispose of the second point at once on the short ground 
that the appellant had offered no evidence in the court below 
Tegarding, his own circumstances, or the circumstancés , of the 
plaintiff. There was only a petition which he had. filed, bat which 
was not even supported by an affidavit. It doubtless contained 
some allegations to the effect that the defendant was а. шап of 
moderate means who could not afford to pay the amount claimed, 
except in small instalments spread overa “very long period. тё 
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court below obviously took this into consideration in making the 
order for five instalments, and we have not been referred ‘to ‘any 
materials on the record which would require us to hold that the 
court did not act fairly or properly in the exercise of its diecretion 


‘in this behalf. This particular contention of Eher appellant must 


consequently be over- "ruled. 

, That takes us to the first point which was in fact the subs- 
tantial question raised in the appeal. The argument of the appél- 
lant was based on & number of decisions of the Privy Council, 
the first of which is the case of Harendra Lal Roy Choudhury v. 
Hari Dasi Debi (1 ). This is in fact considered to be the leading - 
case on ‘the point. There a mortgage deed was examined in 
which a property purpotting to be a Calcutta property ‘was 
included, and on the strength of the inclusion of this” pro- 
perty, registration of the bond was secured in Calcutta. There 
was in fact no property in existence answering to the des- 
cription given in the document, and it was obvious that this. pro- 

perty was mentioned only asa device to evade the provisions of 
section „28 of the Registration Act, under which the document 
could not be registered in Calcutta uuless it related ^to somè pro- 
petty within the jurisdiction of the Calcutta Registration Office. 
"This .case was followed in the case of Biswanath Prashad v. 
Chandra Narayan Chowdhuri (а), in which the facts were à ' little 
different in ‘the sense that the property which was included in the 
bond could not be said to be a non-existent property. All the 
same, their Lordships held that the case fell within the principle 
laid down in the case of Harendra Га? Roy Choudhuri (т). They 
quoted the following passage from the judgment in the earlier case: 

“Their Lordships hold that this parcél is in fact a “fictitious 
entry, and represents no property that the mortgagor “possessed 
or intended to mortgage, or that the "mortgagees intended ~to 
form part of his security. Such an entry “intentionally "made use 
of by the parties for the purpose of obtaining registration ‘in a 
district where no part of the property actually charged and "inten- 
ded to be charged in fact exists, is'a fraud on the registration law, 
and no registration obtained by means thereof is valid." EN 

“In the case before them, their Lords ips held that’ though the 
property, which was only a'one-kowri-share ` ina village, existed, 
still the mortgagor had no interest in it and the parties to the 
mortgage never intended that it should form part of the.security. 


(1) (1914) L. В. 4t LÀ. 110 ; I. L. R, 41 Calc. 972 ; 19 C. L. J. 484. 
(а) (1921) І. К. 481 I. A. 127 ; 33 C. L. J. 440. 


Vou. 81.) HIGH COURT. 


On this footing the .case was held to ‘come within the ruling in. 


Harendra. Lal. Roy Choudhurys case (1).° In the third case, 
Collector of -Gorakhpur .v. Ram Sundar Mal (а), the. document 
was-a-sale deed, and it-comprised four villages within-a particular 
registration sub-district, and also a one-third. share ina garden 
room situated;in another registration sub-district. The deed gave 
the purchasers по access to the garden-room, ‘and one of the 
purchasera:had admitted that it was:of no valuetothem.: It was 
further f;und.that the vendor had по title to it. The deed was 
registered in:the sub-district where this share in the garden-room 
lay. - On.these facts, their Lordships were of opinion that the 
deed was not ‘validly registered, because upon the evidence. it 
appeared that the parties did not intend that the share in the 
garden-room -should really pass, its inclusion in the deed being 
а: mere device -to evade’ Ње Act. Their Lordships went on to 
point -out that the word “‘fictitious” used in Harendra Lal Roy 
Choudhury’s-case (1) was not confined to non-existing properties. 
The-test which ‘they-applied was whéther or.not the circumstances 
of the-case -showed:that the particular property, on the strength 
of which -registration was effected inia particular district, was 
intended-to form part of the transaction evidenced by the docu 
ment. :-The<last.case is that of Raja; Znuganti Venkatarama Жао v. 
Raja: Sobhanadri Appa Rao Bakadwr.Garu. (3).. In this case- the 
conyeyafice, as originally-prepared апі: as executed by "the. vendor, 
contained-no reference to a small strip of land, which ‘was in fact 
inserted-in-an: additional sheet subsequently annexed to the con- 
veyance. At. the’ time this little strip of land was included in 
. this-way, no: value was.placed upon it and.no part of the considera- 
tion -was-assigned:-to it. It was further found that the purchaser 
neither.lived.im nor owned any property in.the district in which 
this strip of land lay, and in which, on-the basis of this strip of 
land, the conveyance was registered. It was.also -doubtful -on the 


evidence whether-the strip of.iand:ever belonged to" the vendor, ` 


or-was:in.'fact identifiable. There wasifurther .evidence.to show 
that the purchaser'never made any “attempt! to take possession: of 
that strip of-land,:and that-on his-estate-being -partitioned .amongst 
‘his: heirs -upon' his -death, no-account/-was' takén vof it and ‘no 
reference was- -made *to :itj-and shortly 1gfterwards- it -was-enclosed 
ard E tover :by-the owner of the- шар adjacent ‘land. 


w пов, 41 L A. 110 FLE. R} 41 Cale, 973 19 C. La J. 484. 
(a) (1934) ` L: R. 61 L A. 286; бо C. L. J76}. 


(3) " (1946) Li R7 63 Ir A, 169 ;763 C. L. J "383. 
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In other words, the cumulative effect of the fact found was that 
this property was never intended to be treated asa property in 
the real sense by either party to the transaction, and the only 
object of including it in the document was to obtain its registra- 
tion in a particular registration district. On these grounds, 
their Lordships held that the case fell within the pronouncements 
of the Judicial Committee in the three earlier cases. The 
criterion, they observed, by which the question must be decided 
is whether upon the facts established by the evidence the parties 
intended this one yard of land to ‘pass under the deed. Their 
Lordships were satisfied that no such intention existed in 
that case, and in that view held that the registration was 
invalid. 

Mr. Sanyal has tried to invoke the authority of ‘these decisions 
in support of his argument in the present case. The initial diffi- 
culty with which he is faced is that the foundation for a case of 
fraud on the law of registration is altogether wanting. In all the 
cases which were before the Judicial Committee, it "was assumed 
or found that the document in question could not be registered in 
the particular district or sub-district where it had been actually . 
registered except for the fact that some property was included in 
it which was supposed to lie within that district or sub-district : in 
other words, the basic assumption of these judgments was that a 
particular property was included in the document, because the 
document could nototherwise be registered at a particular place. 
Where, however, the law permits the registration of a document in 
the intended jurisdiction, independent of the inclusion of any item 
of property in it, itis difficult to see how it can be said that the 
parties intended by such inclusion to commit a fraud on the law of 
registration. In the case before us, the mortgage deed comprised 
two properties which were situated in Bhowanipur, which was 
within the jurisdiction of the Alipur Sub-Registry. The third item 
of property was a Calcutta property. Itis said that because of 
the inclusion of this third item of property in the mortgage deed 
it was possible to get it registered by the Registrar of Assurances in 
Calcutta. Section 30 of: the Indian Registration Act, however, 
shows that the Registrar of a Presidency Town may receive and 
register any document referred to in section 28, without regard to 
the situation in any part of British India of the property to which 
the document relates. It is no doubt true that for the purpose of 
registration of such a document in Calcutta an extra fee has to be 
paid. It is said that the extra fee which was payable - under the rules 
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tion law. was evaded or. defrauded is whether. or: not the, parties 
intended that the property in question on the basis of which the 
document was registered should form part of the transaction. In 
one case the document was a mortgage, in the others the. transac- 
tions were by way.of conveyance. The principle applicable, 
however, is the same. Can it be said that the particular item of 
property, the inclusion whereof in the document founded jurisdic- 
tion for registration purposes, was intended in any. real sense to 
form part of the transaction? Applying this tc st, there can, in my 
opinion, be no doubt upon the facts here that both the: mortgagor 
and the mortgagees intended that the property in Calcutta should 
form part of the security. On,behalf of the defence, no evidence’ 
on this point’ was offered., The appellant defendant No. 3 con- 
tended himself with. cross-examining the witnesses on behalf of the : 
plaintiff. The plaintiff examined the members of the firm of 
attorneys, through whom the mortgage had been put through. He 
also examined an agent and constituted attorney, and also called 
evidence from the Calcutta Corporation and the Calcutta Improve- 
ment Trust to show that the property had been entered in. the 
Assessment Books of the Corporation and acquired, before the suit, 
by the Calcutta Improvement Trust under the. provisions of. the 
Land Acquisition Act, showing clearly that the property did actually 
exist. as an entity. The evidence on the last mentioned point was 
apparently necessitated by reason of an argument which had been 
raised at one stage and which was also faintly attempted to be raised 
inthis Courtat the beginning, that the property had no real 
existence. This extreme contention was afterwards a' andoned, 
and the only attempt that was made was to show that for the 


, purposes of the mortgage the property might be deemed to have 


been non-existent for practical purposes. As І have already stated, 
this attempt must also fail. The evidence is that the mortgagees 
insisted:before they were prepared to make the advances that‘some 
Calcutta property should be included in the mortgage. What led 
them to insist on this condition itis unnecessary.;to examine; but 
obviously it could not be solely for the purpose of obtaining regis- 
tration in Calcutta, as was sought to be suggested on behalf of.the 
appellant. That object could:be achieved even without a Calcutta 
property. being'included in the document, because of , section.30 of 
the Act, and there would: be no point in requiring a Calcutta pro- 
perty to be added simply for that purpose. If then the mortgagees 
wanted a Calcutta property to be included: and if they were not 
prepared otherwise to advance the money, the mortgagor had по. 
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choice in the matter. He had to get a Calcutta property, The Civit. 
evidencé shows that the mortgagor was the owner of two properties 1946. 

ww 


in Bhowanipur, and had no property within the Calcutta area. If, Chandi Prosad 


therefore, he had to comply with the condition insisted on by the “Ж 
mortgagees, it was necess*ry for him to procure some property, and _Hrishikesh_Shaha. 
obviously, having regard to the fact that there was already a mort- Biswas, J. 


gage subsisting which had to be re-paid, it was natural that the 
mortgagor should wish to pay as little as possible over atquiring a 
‚ Calcutta property for the purpose of obtaining the loan he. was 
applying for. It so happened that the attorneys of the mort- 
gagees in charge of the transaction had a convenient parcel of 
land available for sale belonging to one of their managing clerks. 
The managing clerk had purchased a.small bit of land in the 
Shambazar area, being a divided portion of' premises No. Іо, - 
afterwards 10-A, Shyam Square Lane. The area was quite small, 
‘one chattak and 18 sq.ft, and the dimensions wera бо ft. in 
length and 1 ft. in width. Не had bought itat a Court sale held 
by the Registrar of the High Court on the Original Side, and 
he had paid near about a sum of Rs. 300 for the lot. It was 
a property which was identifiable, had a saleable value, was 
'separately recorded in the books of the Corporation, and, as 
subsequently transpired, it had a ready market through the 
very firm of Solicitors where the purchaser was an employee. 
As the conveyance executed by this person to the present mort- 
gagor shows, he had actually found it possible to dispose of this 
tiny bit of property of four different parties all of whom possibly 
required the land for very much the same purpose as the present 
mortgagor. "These transactions obviously show that the property 
had a real market value and was by no means of fictitious 
existence. Mr. Sanyal argued that that was not enough to take 
the case out of the Privy Council rulings. What had to be shown 
was that the property was capable of actual physical enjoyment. 
No doubt in one or two of the. cases their Lordships did apply ~ 
the test of being capable of effective physical enjoyment ; but 
that was not really the crucial test, That was referred to for 
the purpose of considering what was the intention of the parties. 
What is material is the intention, and in order to find out the 
intention, the fact whether the property admits of physical 
enjoyment may no doubt: be sometime relevant. But that is 
about all. Inthe present case, there сап be no doubt that the 
mortgagees definitely intended that a Calcutta property: should be 
. included, and the mortgagor definitely acquired a Calcutta pro- 
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perty in order that it migbt be included in the mortgage. The 
partié$ certainly contemplated that the property should form part 
of the mortgaged premises. Whether or not, having regard to 
the fact that the loan was realizable out of the other two pro- 
perties unly, the mortgagees gave up the security of the Calcutta 
item, is of no significance. There might be a hundred and~ one 
reasons as to why the mortgagees wished to include the property 
as part of the security, and afterwards chose to abandon that 
security. The point is whether at the time the mortgage was 

executed'this was intended to form part of the security. As I ' 
have said, the evidence makes it abundantly clear that the inten- 
tion was that this Calcutta property should form part of the 
security which was offered by the mortgagor. I have no hesita- 


tion, therefore, in coming to the conclusion that the case does 


not in any way attract the principle laid down in the Privy Coun- . 
cil decisions relied on on behalf of the appellant. The argument . 
on the question of the validity of the registration, therefore, falls to 
the ground. >., 

The result is that in my opinion the appeal fails and must be 
dismissed with-costs. + 

Chakravartti, J. :—I agree. el of 

The principal contention of the раар: was that the mort- 
gage was unenforceable because it was invalid ; it was invalid 
because it had not been duly registered ; and it had not been 
duly registered because the only item of property, by the inclu- 
sion of which the registration was’ held in Calcutta, was of a 
fictitious character, since it did not exist at all, or even if it did 
exist, was incapable of effective enjoyment or use. In support 
of this contention, reliance was placed upon four decisions of 
the Privy Council to which my learned brother had already 

referred. 

It seems to me that as regards the facts, the present case does 
not stand on the same basis as those on which the Judicial Com. 
mittee pronounced in the decisions cited. "The basis of those 
decisions is that but for the property questioned, no legal registra- 
tion could be had at all at the hands of the officer who had regis- 
tered the deed. Proceeding on that basis, their Lordships 
examined the facts relating to the crucial property and find either 
that it had no tangible existence, or that it..did not belong to the ` 
mortgagor or vendor, or that as ап item оѓ property it was as 
good as non-existent, since, besides being ‘of an utterly incon- 
sequential nature, it could not possibly be, in view of its character, 
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the ра of any beneficial ownership or enjoyment. From such 
findings their Lordships conclude that the property concerned 
did not represent any asset which one party really intended ta 
sell or mortgage and the other party really intended: fo purchase 
oracceptasa part cf the security. To quote the language used 
in one of the decisions, the document did not relate to such pro- 
7 perty for any effective purpose of enjoyment or use; but if it 
was yet made to include the property, that device was 
adopted for the fraudulent purpose of obtaining registration at 
& place where it could not have been registered if this particular 
property had not been included. In tbese circumstances, so 
hold their Lordships, the property must be treated as not included 
in the deed at all, and since the remaining properties could not 
justify registration at the place where the deed was actually regis- 
tered but would require registration at some other place, the 
registration was void and so was the transaction. The last result 
follows, because by reason of the provisions of the Registration 
Act no document requiring registration but not duly registered 
could affect immovable property comprised therein and by reason 
of the provisions of the Transfer of Property Act, there can be 
no valid mortgage or sale in the absence of a registered instrument, 
where that Act requires one 
The above, it Seems to me, is the whole logic of the decisions 
~upon which the appellant relied, but that logic cannot obviously 
apply to the facts such as we- have before us in the present case. 
In the present case, the deed or mortgage was registered by the 
Registrar of Assurances, Calcutta. Under section 30(2) of the Indian 
Registration Act, that offizer has jurisdiction to receive and register 
any document referred to in section 28 without regard to the 
situation of the property to which the document relates, provided 
it is situated within British India. A mortgage deed is among 
the documents referred to in section 28 and it is plain that the 
Registrar of Calcutta, who registered the deed in the present case, 
` could have registered it, even if the fraction of property situated 
at ro, Shyam Square Lane, was not included in the schedule. In 
that state of the law, it is not easy to see why it should be supposed 
that the parties included that particular property for the purpose 
of getting the deed registered in Calcutta, or that by- including 
the property they committed a fraud. The commission of such 
fraud for the purpose of obtaining registration in Calcutta was in 
‚ по way necessary. It is to be noted that thére is no positive evi- 
dence that any fraud was intended or committed. We are asked 
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em. to infer fraud merely from, the fact that the property at No. ro 
1946. Shyam Square Lane is, according to the appellant; & property of 
Chandi P Promd 8 fictitious character. Assuming it isso, Таш entirely unable to, 
Hrishik e s Shaha. Bee why the inclusion of that property should be attributed to a 
fraudulent design to evade the law of registration which did not - 
| Chakravartti 7. require to be evaded, or how it would be a fraud on that, law to, 
7 include an item of property which did not alter the legal position . 
in the slightest manner. In my opinion, no fraud can be inferred 
from the facts such as they are in the present case. I would go. 
further and say that even if we were to suppose that the parties, 
while not intending that the property at Shyam Square Lane should 
form part of the security in a real sense, yet included it in the 
deed under the mistaken notion that ‘no registration could other- 
wise be had in Calcutta, the position would not, in my view, be 
different. The intended fraud would not bea fraud in fact, for 
the law of registration is what is contained in the- Registration Act, 
and not what somepne erroneously supposes it to be. What the 
Judicial Committee laid down is that if the parties, by including in a 
deed an item of property with which they were not really dealing,, 
obtained its registration át a particular place, where it could not 
otherwise have been registered, there is a fraud on the law; of 
registration and “no iegistration obtained by means thereof can 
/ be valid’. Inthe case I have assumed, registration would поі 
be obtained by, means of fraud, but it would be obtained law-. 
fully, by reason ‘of the fact that the registering officer happened 
to be the Registrar of Calcutta and the Registration Act happened 
to contain amongst its provisions section 3o(a). It. is, however, 
not necessary to pursue this point further, because, as I have said, 
there is no evidence of fraud and I am unable to see why an 
unnecessary fraud, should be inferred merely from the circums- 
tánce that the property is one of a somewhat inconsequential 
character. c 


But it was ааа that the registration in- the present case 
was not made, under section 30(2), but under section 28, as would 
appear from the notes made on the deed of the fees levied. This 
-argument, in my view, proceeds on & total misconception of the 
scope and effect of the two sections. Section 28 of the Act lays 
- down the general rule that every document shall be presented for 

registration in the office of the Sub- -Registrar within whose 
sub-district the whole or of some portion“,of the property to 
which such document relates ‘is situated. Section 30 confers 
‘some special powers on District Registrars and “Registrars 
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of Presidency Towns who are empowered to register апу 
document relating to property in British India, irrespective of 
where such property may be situated. ‘The two sections do not 
provide for two different modes of registration and do not warrant 


the view that if an officer, specially empowered under section. 


39(2), registers a ¿deed comprising property no part of which is 
situated within his own registration district, such registration 
shall be valid only if the registration is, impliedly or in substance, 
under section 30/2), and shall be invalid if the registration is 
under section 28. As far as І understand the Act, there is no 
such thing as registration under one section rather than under 
another. It is true that the Registration Manual provides for 
' additional fees to be levied in cases where a District Registrar or 
the Registrar: of a Presidency Town registers a document com- 
prising property, no part of which is situated within his registra- 
tion district. But that requirement has nothing whatever to do 
_ with his jurisdiction to register a deed and ^it cannot be supposed 
that when such an officer registers a deed on receipt of the lower 
fee, he somehow contracts into a Sub-Registrar and exceeds his 
authority if he exercises the lower powers.. The authority con- 
ferred by section 30(2) is absolute and in my view it is in no way 
affected by the Registrar charging the lower fee chargeable in 
cases where some part of the property’ is situate within his juris- 
diction. The levying of alower fee may bean irregularity and 
if it is an irregularity, it may be curable under section 87 of the 
Act. But it is complete mistake to suppose that the matter has 
any bearing whatever on the jurisdiction of the Registrar to make 
` the registration in such circumstances. 


The matter may be looked at from another point of view to 
which I have already referred, although somewhat indirectly. The 
point which we are considering is whether the registration was 
valid. Under the law it is equally valid, whether the questioned 
property is treated as included in the deed ог not. In such cir- 
qumstances, any equity as to whether the property was an 
“essential factor, going into the making of the transaction, or was 
introduced simply in order that it might do duty for a piece of 
property situated in Calcutta, seems to me to be an utterly irrele- 
vant and purposeless enquiry. Evén without the addition of 
‘this particular property the deed' might be validly registered where 
it was. ; 


-But it was contended that such too was the position in the 
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case of' Haredra Lal Roy Chowdhury v. Hari Dasi Debi (т), 
where also the deed was registered in Calcutta and yet the Judicial 
Committee held that sincé the only property shown as situated 
in Calcutta had no existence, the registration was void. With 
reference to that decision, it may be pointed out that the officer 
who registered the deed is referred to. in the judgment as the 
Sub Registrar and it is quite plain that their Lordships were not 
dealing with the position of & Registrar of a Presidency Town 
upon whom special powers have been conferred under section 
30(:) of the Act. ` It was pointed -out to us that the deed was 
registered in the year 1895 and by a Notification, dated 1892, 
the local Government had amalgamated the offices of the Sub- 
Registrar of Calcutta and the Registrar However that may be, 
it is perfectly clear that even if the Sub-Registrar of Calcutta was 
at the relevant time, also the Registrar, that matter was not brought 
to the notice of their Lordships and they proceeded on the basis 
that the deed could not have been registered- in Calcutta unless 
some property situated in Calcutta and forming a real part of the 
transaction was included in the deed. That decision, in my opi- 
nion, cannot be regarded as negativing a view which their Lordships 
never considered. : 

My conclusion, therefore, is that where, as here, the registra- 
tion was by an officer vested with special powers-under section 
30(2), the existence of some property within the registration dis- 
trict of that officer is immaterial and accordingly no intention to 
commit a fraud on the law of registration could be inferred from 
the mere fact that some properly of an inconsequential character, 
or even not intended to forma real part of the security, was 
included in, the deed. ‘Nor can there bea fraud оп the law of 
registration if such an item of property is deliberately included, 
for, by such inclusion jurisdiction is not conferred and the regis- 
tration also, in my view, cannot be held to be void, because 
the document happens to comprise some property of such 
character. І P : E 

What I have said above is quite sufficient to dispose of the 
question raised before us. But in deference to the argument 
addressed to us at some length, I would add one observation. 
On the facts of this case, it may be argued that the property at 
No. ío-A, Shyam Square Lane was of an inconsequential character 
and the parties did not count on itto a very large extent, or to 

(т) (1914) L. К.411. А, то; LL, К, 41 Calc. 972; 19 С. L. J. 484. 
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any extent, as forming a part of the security. But there can be 
no question that the property had an existence .in fact, that the 
mortgagor had title to it, and that, although asa piece of security 


it might have been of an inconsequential character, the mortgagor ^ 


intended that it, should pass under the mortgage and the mort- 
gagees intended to accept it as part of the security.. It might not 
have been included because it was required to complete the 
security as such, but it was certainly included openly and fora 
definite purpose, which was to comply with the wishes of the 
mortgagees, who would not advance any money unless some Cal- 
cutta property was also included. It follows that the property 
was included, not fraudulently, but openly, avowedly for a dona 
Jide purpose and with the intention that it should pass for what 
it was worth, anda question may well have to be considered 
whether in such a case the registration would be invalid, even 
though such an item of property may have been included with 
the definite objec: of making fegistration possible at a particular 
place. Since the present case does not fall to be decided on the 
principle laid down by their-Lordships in the cases cited but 
by section 3o(2), it is not necessary for me to pürsue this matter 
further. But I might observe that, as at present advised the 
inclination of my view is that in such cases the registration could 
not be void. The Registration Act makes no distinction between. 
substantial properties and properties of small value. The autho- 
rity to register arises from the existence of some property within 
the jurisdiction of the registering officer and if the property is a 
property as the term is understood in law and is capable of owner- 
ship and enjoyment and if it is intended to pass, then however 


inconsequential in character it may be and whatever may be the . 


object with which it is included in the document, as a matter of 
law the registration, it seems to me, would be valid. But it is 
not necessary for me to express any final opinion on this matter. 

I would add only one other o5servation. It would rather seem 
that in the present case the questioned property was included in 
the document not for the purpose of creating jurisdiction in the 
Registrar of Calcutta, but presumably for the purpose of creating 
jurisdiction in this Court on its Original Side to try any suit 
which might be brought on the mortgage. If such a suit had 
been brought in this- Court, it might well have been held that 
since the only property lying within the Original Jurisdiction of 
this Court was of such а character that it would be no part of 
the real security, the mortgage in fact comprised no property 
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lying within such jurisdictio 1? and therefore по suit would lie ‘in 
this Court. When, however, a suit came to be brought, it was 
brought not in this Court but before a Subordinate Judge of Ali- 
pore within whose jurisdiction the more substantial properties 
uridoubtedly lay. Nothing totiens жола. need be said on that 
aspect of the case. 

In the result, I agree with my learned brother that this appeal 
should be dismissed with costs. : f ; 


А, Т. M. "Appeal dismissed. 





Before Mr. Justice R. C. Mitter, aud Mr. Justice 
A. Г. Blank, 


SHAIKH ABDUL HOSSAIN 
V.. 


THE SHALIMAR PAINT COLOUR AND 
VARNISH CO. LTD.* 


Ejectment—Land taken for building factory—Part of the land let out for 
agricultural purpose—Status of lessee and his sub-tenant. ` 
The plaintiff company acquired by purchase occupancy rights in small 
parcels of land from raiyats, Then it took mokrari maurasi leasé from the 
superior landlord, the object was to have a factory site. It could use the 
lands in whatever way it liked. The defendant was given permission to 
enjoy some plots from 1st April, 1938 to 31st December, 1938, in consi- 
deration of payment of money, The sub-tenant took the ‘plots for the pur- 
pose of cultivating paddy and he actually raised paddy : - 
Held, that the plaintiff company wasa tenure-holder and the sub-tenant 
“was a non-occupancy raiyat and that in spite of the contract that he was 
to give up his land at the end of the year 1938, he could not be ejected except 
under the provisions of the Bengal Tenancy Acte ` 
Appeal by the Defendant. : d 
Suit for ejectment. 
The material facts appear from the judgment. 
Messrs. Pramatha Nath Mitra and Narayan Chandra De for 
the Appellant. ` 
Messrs. Gopendra Nath Das and Bhabesh Narayan Босс for the 
Respondents. 


“Appeal from Original Decree No. 7 of 1945, against the decree of S. 
C, Dutt Esq., Subordinate Judge 1st Court, Howrah, dated the 15th 
August, 1944. . | Ў 
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The following judgments were delivered : ‘ TUS 
Mitter, J. :—The plaintiff, hereafter called the company, pur- 1945. - 
chased a number of plots of за (arable) land from the tenants in Shaikh Abdul 
actual occupation and reduced them into its Aas possession. There- Hossein 


after it took mu&urari mourasi settlements of those lands from the The Shalimar Paint 
zemindars, the Kundu Chowdhuris of Mahiari and the Khans of Союш and Varnish 
Mukundu, by several pottas. The evident object of the company — 
in acquiring those plots was to set up a factory for the manufac- 
ture of paint, colour and varnish. Тп fact оп a portion a factory May, 8, 
has been erected. Most of the remaining area which was not dd 
immediately required for the factory was utllised by allowing 
portions to be enjoyed by others in consideration of payment of 
money. zie i ; 
The subject matter of the suit is seven plots of land described 
in schedule A and thirteen plots of land described in schedule 
В of the plaint. The company prays for recovery of possession 
and for mesne profits. 
The case made in the plaint is that thé defendant was given 
permission to enjoy the plots described in schedule A from the rst 
“April, 1938, to the 31st December, 1938, with the distinct under- ^ 
standing that he would give up possession on the expiry of that 
‘period and for the said enjoyment he was to pay to the company 
the total sum of Rs. 71/8/-, that із at the rate of Rs. 5 per digha; 
that thereafter the company gave a similar permission to one 
Bijoy Krishna Naskar to enjoy the said lands for a consideration of 
Rs, 71/8/- for the period 1st April, 1939, to 31st March, 1940, and 
that Bejoy actually went into-possession. Thereafter proceedings 
under section 145 of the Code of Criminal Procedure were started 
between the company and the defendant. The Magistrate; how 
ever, passed an order on the zand July, 1940, in favour of the 
defendant in respect of those plots of land described in schedule 
A and directed possession to remain with the defendant until he 
was evicted in course of law. After the said order the defendant, 
wrongfully took possession about August 1940 of the plots of 
land described in schedule B. The plaint thus proceeds on the 
footing that in the plots of schedule A the defendant had rights 
but thóse rights had been extinguished on the expiry of the month 
of December 1938 according to contract between the parties and 
so the plaintiff was entitled to possession and mesne profits and 
that in the plots of schedule B the defendanthad no right at any 
time. 
The defence is that he, the defendant, isa tenant of the com- 


Mitter, J. 
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А emos pany in respect of the/lands of both the schedules, and that he 

^ 2945. cannot be evicted as he is at least a non-occupancy raiyat. The 
Shaikh Abdul learned Subordinate Judge has found that the defendant was а 
Hosein tenant, not a licenses, of the plaintiff in respect of the lands of 
е uae: Paint schedule A only, that that tenancy is not governed by the Bengal 
(und Varnish Tenancy Act and so the plaintiff is entitled to possession as from. 


тте $ the rst January, 19,9, and that in respect of the lands of schedule 
жы” В he was never a tenant and was all along a trespasser. From the 
decree of the learned Subordinate Judge the defendant has filed 
the appeal. He contends that the learned Subordinate Judge 
ought to have held the lands of schedule B were also included 
in his tenancy, and that in any event he cannot be ejected from 
the lands of schedule A as he is a non-occupancy raiyaf and no 
grounds which are necessary for the ejectment of such a ratyat 
have either been alleged in.the plaint or established in the 

evidence. $ = 
We do not find any reason to differ from the learned Subor- 
dinate Judge on the first point. The defendant has not been 
able to file even a single rent receipt in respect of the lands of 
“schedule B.. His plaint (Exhibit 10) filed before the Settlement 
Officer under section 106 of the Bengal Tenancy Act belies his 
case that he was a tenant of the plots of schedule В. We can- 
not therefore rely upon his oral testimony. We accordingly maintain 
the decree made by the learned Subordinate Judge in respect of 

- - the plots described in schedule B of the plaints. 

The finding of the learned Subordinate Judge that during 
the period April to December 1938 the relationship between the 
plaintiff and the defendant was that of landlord’ and tenant has 
snot beef challenged before us by the company. It is moreover а 
sound finding. In the plaint itself it is admitted that the defendant 
had to pay for his use and occupation. The payments were made 
by the defendant and accepted by the plaintiff as rent, and during 
that period the defendant had the exclusive right of occupation. . 

The most important question is the question of the defendant’s 
status. Thn -counterfoil rent receipts produced by. the plaintiff 
show that the defendant had been holding some of the plots of 
schedule A from April 1934, and all the seven plots of that'sche- 
dule from April 1937 as tenant of the plaintiff. The evidence is 
also one-sided that he took those plots for the purpose of culti- 
vating paddy and that he actually raised paddy. The lease to him 
was therefore for the purpose of cultivation by himself. Prima 

‚с facie he would be a raiyat and so would have al] the protection given 
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to à raiyat by the provisions of the Bengal Tenzncy Act. As he is Civis 
not a-settled: ауа? of the village and as his tenancy in respect of 1945. 
E the lands has -been for a period of less than twelve yéars he would Shaikh Abdul 
- prima fade be a non-occupancy raiyat and would be liable: to be _ Hossein 


ejected only on grounds. mentioned in section 41 of the Bengal The Shalimar Paint 
- Тепайсу Act, "notwithstanding his agreement- with the company Colour and Varnish 


| Со. Ltd, 
to give up possession after December.’ 1938 (section 178, sub- — 
. Section I caluse (с). of the Bengal Tenancy Act). As.he was not aspe F. 


admitted to occupation under a registered lease, the expiry of 
the term of the settlement would not be"of апу. “avail to his land- 
lord, the company, and as the suit for possession has not: been 
based on thé other grounds mentioned.in section 44, the company’s 
"suit will‘have to be dismissed in respect'of the plots of ‘schedule A 
‘if"he is found to" be a raiyat. The sole - question, therefore’ is 
"whether the-defendant isa ratyat in respect of those plots -of -land. 
‘The learned Subordinate Judge held that he -is not a ratyat, as 
the tenancy created in his favour for the- period April to Decem- 
‘ber 1938, was.governed not by the . Bengal Tenancy Act -but by 
the Transfer ôf Property Act. Не gave three‘reasons for coming 
Чо that conclusion: Ніз first reason- is ‘that: as the.tenàncy of 
the company -under the Kundu Chowdhüties and the Khans is 
"governed by the Transfer of property Act, the sublease given by 
the company to the defendant must also be governed ` by that Act, 
: notwithstanding that its purposé was agricultural. -For this. con- 
clusion he has relied upon the decisions in Addu] Karim Patwari . 
. -v Abdul Rakaiman. (1) ; Raja Satya- Niranjan -Chakravarty ү.” 
"Sarajubála Debi (a) ; Rajani Sutradhar: v. Baikuntha - Chandra 
Saka (3) ап: Munshi Alauddin Ahammed Choudhury v. Tomisuddin 
Ahammed? (4). His second reason is that -as the ‘company’s 
` tenancy із:соуетей by the Transfer of Property Act and as its 
purpose is for erecting factories, the company. is not a tenure 
7 holder within the meaning of-the Bengal Tenancy Act andas by 
section 5 sub-section (3) of the Bengal Tenancy Act a tenant can 
> bea ratyat only if he holds immediately under: a- proprietor or 
. immediately: under a tenure” holder, thé defendant саппої Бе a 
raiyat. - His third reason is that assuming the- company's tenancy 
- under ‘the - Kundu - Choudhuries: and’ the Khans - ‘is кн һу 
А ПЛЕ 

(1) пог) 15 C. Le J. 672. 

(a) (1929) 33 C. W. N. 855, : CR E. 

(3) (1935) 39 C. W. М топ, í ae 
- ( (1937) 41 C. W, №. тооц, - C AT GAR 
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the Bengal Tenancy Act its status would be that of a raiyat, so the 
defendant would be under raiyat, and therefore he would be 
liable to be ejected on the expiry of the term of his tenancy. The 


"third reason is obviously wrong, for there being no written lease 


for the defendant’s tenancy clause (c) of section 48C of the Bengal 
Tenancy Act is inapplicable. The respondent’s Advocate for 


-that reason has made no attempt to support this ground given · 


by the learned Subordinate Judge. He, however, supports the 
other two reasons. 

_ The case of Raja Satya Niranjan Chakravarty (1) is an autho- 
rity for the proposition that an f/ara for the purpose of collec- 
ting rent from agricultural tenants does not fall within section r17 
of the Transfer of Property Act and so Part V Of that Act applies 
toit. Thecase of Abdul Karim Patwari (a) following the case 
of Babu Ram Roy v. Mahendra Nath Samanta (3) is one of a 
series of cases which have held that if a sayta¢ whose holding 
consists in part of arable land and in part of homestead land 
sublets the homestead portion for non-agricultural purposes, the 


- sublease would be governed by. the provisions of the Bengal 


Tenancy Act and not by the Transfer of Property Act. In our 


‚ Opinion it would not be right to hold asa matter of course that 
- a substenant to whom land has been let out for the purpose of ` 
-cultivation would not be governed by the Bengal Tenancy Act 


if his landlord’s tenancy was for non-agricultural purposes on the 
authority of Badu Ram Roy's case (3) and the cases following. it. 
No doubt Mr. Justice Sarada Charan’ Mitter, whose decision was 
upheld in Letters Patent Appeal made a general observation that . 
“the Transfer of Property Act is not applicable to lands used 
for agricultural purposes, and in considering whether the one Act 
(the Bengal Tenancy Act) or the other (the Transfer of Property 
Act) would apply we have to look to the nature of the original 
tenancy ; and not the nature of the tenancy with reference to a 
particular piece of land within the landlord’s holding. Otherwise 
the result would be anomalous”. But’ those observations must 


: bé taken in relation to the facts of that case. However.-strong 
‘our dissent may be from that proposition taken asa general pro- 


position of law, it is too late in the day to question the actual decree 
made in that case, seeing that that case has been followed so 


(1) (1929) 33 C. W. N. 865 P. C. 
‚ (2) (ї911) 15 C. L. J. 672. 
' (3) (1904) 8 С, W. N. 454. 


Vou, 8r] ` HIGH COURT. 


long, and to decide cases exactly of the type of Babu Ram Roy's 
case (т) in a different way. Butas Ње case before us is of the 
converse type we are free to hold otherwise. In passing we may 
however say that it is not quite apparent to us what anomalies 
would result if by reason of the purpose of the tenancy the head 
lease were to be governed by the Transfer of Property Act and 
„ the sub-lease by the Bengal Tenancy Act. Section 65 of the 
Bengal Tenancy Act to which reference was made in Babu Ram 
Jey's case (г) (55 is obviously a misprint for section 65) has no 
application to an under rayati and the intention attributed to the 
legislature is not apparent either from the Bengal Tenancy Act 
or the Transfer of Property Act. If, however, as has been observed 
by Mukherjea and Roxburgh JJ. in Arun Kumar v. Durga Charan 
(2) a tenant under a raiyat be heli to be ап under-raiyat, whatever 
the purpose of his tenancy may be merely by reason of the 
language used in sub-section 3 of section 4 of the Bengal Tenancy 
Act, the actual decision in Badu Ram Roy’s case (1) can be 
supported. In the case last referred to the learned Judges were 
inclined to take a different view if the matter had been ves integra 
but were constrained to follow it, as the case before them was 
exactly of the same type, on the ground that that decision had 
been followed for a period of more than forty years. Ме do not 
feel the same compunction, as the case before us is not of the 
same type as Badu Rim Roy’s case (1) and we are not prepared 
to extend the scope of that precedent to cases of other types, as 
we are not convinced of the soundness of the observations made 


therein, which we have quoted above. The observation namely 


that the same Act—either the Bengal Tenancy or the Transfer of 
Property Act which governs the head lease must also govern the 
sub lease, cannot in our judgment be taken to be a sound 
general proposition. Section r17 of the Transfer of Property Act 


would directly go against the proposition stated in that general: 


form, for if the lessee of a parcel of land let out to him for build- 
ing purposes sublets not for a fixed period of time a portion to 
another for the express purpose that the latter would himself 
cultivate it, the sub-lessee could be ejected on a six months’ 
notice on the view that the Bengal Tenancy Act was not appli- 
- cable to the sublease as that Act would hot be applicable to the 
head lease, but section 117 of the Transfer of Property Act would 


(1) (1904) 8 C. W. N. 454. 
(а) (1941) 45 C. W. N, 805; 73 C. Li 604. 
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exclude such a sub-lease from the operation of section 106 which 
із іп Chapter V of the Transfer of Property Act, because the 
purpose of the sub-lease would be taken to be agricultural . pur- 
pose within the meaning of that section, as the sublease was taken 
in order that the sub-lesgee may himself cultivate it and not by 
the agency of’ his tenants. The extension of Baby Ram Коуз 
сазе (т) to a converse case would thus directly infringe section nj 


~ ofthe Transfer of Property Act. 


A tenancy the purpose of which is to collect rent from agri- 
cultural tenants or which ,enables or requires the lessee thereof 
to sublet for the purpose of bringing the lands under cultivation 
would not be excluded from the operation of Chapter V of the 
Transfer of Property Act, for the phrase '"'agricultural purpose” 
occurring in section 117 of the Transfer of Property Act has 
been given a narrow and strict interpretation [ Rafa ‘Satya 
Niranjan Chakravarty v. Sarajubala Debi (a); Ayejuddin у. 
Prodyot Kumar (3) ]. Such а tenancy would' not necessarily be 
not a tenure within the purview of the Bengal Tenancy. Act, 
Chapter V of the Transfer of Property Act and many of -the 
provisions of the Bengal Tenancy Act relating to tenures may 


-stand side by side without any conflict and so there would be 


no difficulty in the application of both the provisions'of Chapter V 


. of the Transfer of Property Act and those provisions of the Bengal 


Tenancy Act to tenures, 

Itis wellsettled that where the léssee has the power to let 
out land for the purpose of bringing it under cultivation, his 
leasehold interest would be a ‘tenure’ and would be governed by 
the Bengal Tenancy Act. [Debendra Nath Dass v. Bibhudendra 
Man Singh (4) |. There is, however, some difference of opinion 
as to whether a mere ijara for collection of rent from agricultural 
tenants would be regarded as a tenure within the meaning of the 
Bengal Tenancy Act. Ifthe purpose of the ijara was to collect 


. rent from non-agricultural tenants, as for instance house rent or 


rent from shop keepers or stall holders of a market, the tjaradar 


. would not be regarded as a tenure holder. There can be no 


doubt on that. But when the purpose is collection’ of rent from 
agricultural tenants, that is to say, where the proximate source of 
the money to be collected by the ijaradar is agricultural income, 


(1) (1904) 8 C. W. N. 484. 

(а) (1929) 33 C. W. N. 865 (P. C.) 

(3) (1920) E. L. В. 48 Calc. 359. . 
(4) (1918) I. L. R. 45 Calc, 805 (P, C.) 
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we do not see as at present advised why he,. the ijaradar, should 
not be regarded as a- tenure holder ‘as defined in the. Bengal | 


Tenancy Act. He would come within the definition of а tenure . 


holder and there would be -nothing against- -the applicability of 
the Bengal .Tenancy Асі as the land was agricultural. This is 
in our judgment the effect which’ follows from the definition of 
-tenure holder taken with the principles laid down in Omrao Bibi's 


- case (1). The proposition that where the purpose of a- tenancy” 


is conclusively established, as for instance froma written lease, 


neither the character or nature of the Jand _of the- tenancy nor:. 


its actual user would make the tenancy different“ from the one 
which its purpose makes it, is а sound-one'.[Rajani v. Baikuntha 
(2) ] but that proposition has in our judgment no bearing when 
the question is what must be deemed to be an agricultural purpose 
in the case of a middleman’s tenancy. {t is-also a sound proposi- 


tion that where the origin of a:tenancy'is not known, actual user . 


of the land is an important criterion for determining its purpose. 
For deciding the case-before us it is not necessary to pursue ‘the 
matter further. ‘We only indicate. that some.of the observations 


made in Munshi Alauddin Ahammad Choudhury v. Toinisuddin: 


Аттай (3) would require qualification. All we say at present 
is that for the. purpose of determining whether a person is a tenure 
holder falling within thé Bengal Tenancy -Act the purpose of the 
stibtenancies under him, and from the tenants of which he has to 
collect rent, would bé the most material factor. For the purpose 


‚ of determining the nature of those subtenancies the nature and- 


character, of the land and its user. would bs important: factors "in 


some cases and perhaps in many. 
- The company acquired by purchase occupancy rights in. small 


"parcels of land from. rafyats. Then it took furari moúrashi ` 
leases from the superior landlords. The several instruments. 


granting mukarari mourashi leases are all of -the ‘same type. Опе 
of them is Exhibit I (e). No doubt the object of the. company 
in making the acquisitions was’ to havea factory site. But by 


the terms of those.leases it could use the lands. in whatever way 


it liked. It could, if-it wished, settle the lands with tenants for 
the purpose of | ‘ringing them under cultivation.. “We do not see 
any valid reason fox oe that ‘the ODE A is. not & tenure 


а) (1899) I. І. К. 27-Calc. 205. 
(а) (1935) 39 C. W. №. 1041. 
(3) (1937) 41 C. W. N. 1001. 
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holder. Moreover, the purpose of the lease given by it to a sub- 
tenant must rima facie regulate the incidents of the sub-tenancy 
and if that purpose makes the sub-tenant a raiyat we do not see 
why he should not enjoy all the safeguards given toa raiyat in 
the matter of ejectment, and some of the important safeguards 
are what have been provided for in sections 44 and r78 (r)(c) of 
the Béngal Tenancy Act. We are further of opinion that the 
provisions of section 5{3) of the Bengal Tenancy Act haye been 
enacted for the purpose of placing a tenant, who is required to 
cultivate the land by himself or by hired labour, in his proper 
place in the hierarchy of tenants enunciated in section 4 to dis- 
tinguish a raiyat from an underraiyat. 

We accrodingly hold that the appellant is a ќпоп occupancy 
ғаѓуа? and in spite of the contract that he was to give up his land 
at the end of the year 1938 he cannot be ejected on the ground 
mentioned in the plaint. The company did not base its claim 
to recover possession on the ground of surrender or abandon- 


ment by the defendant and so the fact that Bejoy Krishna Naskar. 


managed to get possession just after 1938 is not material In any. 
case the fact that proceedings had to be taken under section 145 


r 


of the Criminal Procedura Code would have militated against the 


case of surrender or abandonment. 

The result is that we allow the appeal - in part, and dismiss the 
plaintiffs’ suit is respect of the lands of schedule ‘A. The decree 
for mesne profits is reduced to Rupees Four hundred and 
forty. li 

‘The point which we have decided is one of general importance 
and may have serious effect upon the company. Our entire 
sympathy is with the latter. It paid a good sum for making the 
lands as. It was considerate to its employees, for to them- it 
let out portions of lands which it did not require at the time for 
its business of paint manufacture, so that they. may supplement 
their income. But we have to administer justice according to 
law. These considerations as well'as the fact that success has 
been divided lead us to direct that each of. the parties is to bear 
their respective costs throughout. : Е 

‘No order is necessary on the application of arst December, 
1944, as the appeal has been disposed of. 


` Blank, J. :—I agree. 
A. т. м; . Appeal allowed in part. 


я 81] ` HIGH COURT. _ ° 


5. ‚ Before Mr.- -Justi К. C. Mitter and Mr. Jastice 
eet P. 4. 5. М. Ahram, Е 


KUMAR PRAMATHA NATH ROY. ` 
p 9. 
(5 RAJA PRATIVA NATH ROY AND OTHERS.* 


Accounting—Bengal Money Lenders Act, 1940 (Act X B. C. of 1940), 
sections 30, 30(1) Proviso (i) 38—Principal of the original loan—Ultra 
vires—Creation of new obligation, E 


The word principal in relation toa loan means the amount: actually 
advanced, unless repugnant tothe subject, In the case, however, where a 
transaction cannot be reopened by reason of proviso (1) to section 36(1)*of the 
Bengal Money Lenders Act, 1940, the principal of the loan must be taken 
to be what is stated to be or treated as the principal in the document embody- 
ing the transaction: which cannot be reopened, and so *' the principal‘of the 
original Ioan " for the purposes of section 30 of the said-Act must be’ 1 

-to be that amount, though it may be that it represents the total of what had 
been actually advanced Ass arrears of interest due thereon calculated in terms 
of the previous transaction then closed : 


Nripendra v, Abbas-Ali (1) and Birabhadra v. Surendra (а) followed, 


Section 36 Ptoviso (1) of. the Bengal Money Lenders Act, 1940 applies 

to proeeedings under section-38 and the relevant date for calculating the 

‚ period of twelve years mentioned in the Proviso is the date of the filing of the 
application under “section 38: 


Birabhadra v. Surendra (2) followed. - 


On diverse dates from aand March, 1918 to 21st January, 1921, A barrow- 
ed Ra. 8,55,000 from B on promissory notes some of them carrying. interest 
at the rateof 7j per cent and others 9 per cent perannum. On the 31% 
January, 1921 a sum of Rs, 8,88,496 was found due on those.loans on account 
of principal and interest. On that date B advanced a further sum of Rs, 8,504 
to A, thus making the total Rs, 8,97,000 ; the promissury notes were cancelled 
and endorsements thereon stating tbat the amount due thereunder were being 
included in the mortgage. A mortgaged his immovable properties to B by an 


instrument dated 31st January, 1921, stipulating to pay on the said sum com- | 


pound interest at the rate ОЁ 9.per cent, per annum with Tee rests ; and the 
date of repayment being- 31st January, 1923. 


A number of memoranda.of agreements were thereafter executed-by A 
and B, They were dated the 26th January, 1923 (ыр С), 6th September, 


` 


* aus from Original Decree Nos. 3a1 of 1943 yaad m Of 1944, against 
- the decree of S, №. Palit, Esq., Subordinate Judge of Bogra, dated the 26th 
July, 1943. 
(1) (1948) 77 С. L. J. 180 ; i 47 C. W. N. 578. 
(a) (1944) 48 C. W. N. 406. ^ -. 
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1924 (Exhibit Cr), 24th April, 1928 (Exhibit Ca), 28th March, 1931 and 38th - 
June, 1933. The common feature of those documents is that the rate of 
"interest was-varied from time to time and the period for repayment of the 
mortgage loan was extended. In most of them the amount then due on 
account of principal and interest were stated, the arrears of inferest were 
capitalised, and the interest at the rates mentioned therein was made payable 
on the capitalised sum. 


On the 8th October, 1942, A filed an application tinder section 38 of the^ 
Bengal Money Lenders Act, 1940 for taking account of the loan ; 


Held, that the mortgage deed, dated the 31st January, 1921, created a 
new obligation and under section 36(1) Proviso (i) of the Bengal Money . 
Lenders Act, 1940, the Court could not re-open the several promissory notes 
executed between the запі March, 1918 and 21st January, 1921/ — 


- That the principal of the original loan must be taken to be Rs. 8,88,496 
- plus whatever sums of money had actually been advanced by B to À on and 
“after 31st January, 1921. : m ‘ 

That as the loan was to be regarded аз а loan on the said ааг, the 
provisions of the Bengal Money Lenders Act, 1940 was not ultra vires the 
Bengal legislature, the money lending, -except on promissory notes, is a 
provincial subject (Item No. 27 a List П of the Government of India 
Act, 1935). : Sev 3 

Bank of Commerce v. Kunja Behari (1) and 1 Bank of Commerce v. “Amiya 
Krishna Basu Roy (2) followed. - 


That the transactions represented by Exhibits C to C2 er years 
beyond the initiation of the proceeding, were not protected" from being re- 
opened by the provisions of- section 36(1) Proviso (i) of the Bengal Money 
Lenders Act, 1940, as they had not closed the mortgage transactions and had 


~ not created new obligations. 


Fadu Nath Roy v. Fagatprasonna Mukherjee (3) followed. . 
Appeals by the Mortgagee in No. 321. and by Mortgagors i in 


‘No. 72. 


Application under section 5 of the Bengal Money Lenders wee 


-1940 for enquiry for taking accounts and declaring the amount 


due. 


The materia] facts appear from the judgment. 


. Sen Gupta, Messrs. P. С. Pakrashi, А. С. РЕНИ 
E foni A. №. Bagchi, С. №. Das and- Байа 2и. Pal for the 
` Mortgagee: "Appellant i in No. 321. 


Dr. Basak and Mr. Rama Prosad Mookerjee for the Appellants 
in No. 72 and! for Respondents i in No. 321. 


(1) (1944) 79 C. Ler]. 139 ; 49 C. W. М. (Е. R) лт. ЧА 
(я) (1943) 79.С. L. J. 220 | 48C. W. N. c. К.) 36; (1944) Е. с. 'R, 126. 
(3) (1044) 48 C. W, N, 625. 
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Dr, Sen Gupta, Messrs. P. С. Pakrashi, Arun Sen and A, N. 
Bagchi for the Mortgagee Respondent їп No. 321. 
AE : Ў С. A. V. 


The judgments of the Court were ав follows: Р 

Mitter, J. :—On diverse ` dates from the 22nd March, 1918 to 
the 21st January, rgar Raja Promoda Nath Roy of Dighapatia 
borrowed the total sum of Rs. 8,55,000/- from Raja Sreenath Roy 
on the basis of several promissory notes. Raja Promoda Nath Roy 
and his legal representatives would hereafter be called the mort- 
gagor or the borrower and Raja Sreenath Roy and his heir, Kumar 
Pramatha Nath Roy, the mortgagee or the. lender. Some of those 
loans‘carried 734 per cent interest and others. 9 per cent interest 
per annum. Some interest was paid on those loans before 1921. 

Оп Ње 318t January, rgar a sum of Rs. 8,88,496/- was found 
due on those loans on account of principal and interest. -On that 
date -the lender advanced a further sum of Rs. 8504/- to the 
borrower, whose total indebtedness thus came up to Rs. 8,97,000/-. 
To secure that sum the borrower mortgaged his immoveable pro- 
perties to the lender by an instrument, Exhibit A, dated the 31st 
January 1921, stipulating to pay on the said sum compound interest 
at the rate of g per cent per annum with yearly rests. 31st January, 
1923 was the date fixed for repayment of the mortgage loan. Later 
on some properties were taken out of the mortgage security and 
others substituted in their place. Large payments towards interest, 
but not covering the whole of the arrears, weró made from time to 
time, almost evéry year after 1921. A number of memoranda of 
agreements were thereafter executed by the mortgagor and the 
mortgagee. They have been marked Exhibits C,.C(1), C(2), D and 
C(3). They are dated the a6th January, 1923, 6th September, 1924, 


a4th April, 1928, 28th March, 1931 and 28th June, 1933 repec- 


tively. Roughly speaking the common feature of those documents 
is that the rate of interest was varied, from time to time and the 


period for repayment of the mortgage loan was extended. The | 


mortgage security and other terms and conditions of the mortgage 
(Exhibit A) of the rst January, 192: were expressly kept in force 
and the security kept alive and in tact. In most of them the 
amount then due on account of principal and interest were stated, 
the arrears of interest were capitalised, and the interest at the 
rates mentioned therein was made payable on the capitalised sum. 
In view of the contentions raised before us Exhibits C, C(z) and 
C(2) only are material, as they are beyond twelve years of the 
initiation of these e proceedings and the rest are not. 
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. Raja Promoda Nath Roy died on the 18th July, 1926. He 
had executed a Will on the 18th February, 1926, which was dulj 
proved. Raja Prativa Nath Roy, Kumar Sailesh Nath Roy, Rani 
Girija Kumari, Maharaja Srish Chandra Nandy and Mr. Mohen- ` 
dra Kumar Saha are executors to whom probate has been granted. 
In their capacity as executors they made an application-to the 
Court of Wards, Bengal, for placing the estate of the testator, the 
Late Raja Promoda Nath Roy, in the charge of the Court of 
Wards. Ву Notification No. 13477W dated the 23rd September, 
1936, (published i in the Calcutta Gazette on the 29th October, 
1936, page 1047’Part II) they gua executors were declared dis- 
qualified proprietors on the basis of section 6 clause (e) of the 
Court of Wards Act (Bengal Act IX of 1879) and the Court of 
Wards assumed charge of that estate named the Naokhila (Digha- 
patia) Wards Estate. On the 8th October, 1942, the manager 
of the Court of Wards acting as the next friend of the Wards, 
‘namely the said executors, filed an application in the Court of 
the Subordinate Judge, Bogra, against Kumar Pramatha- Nath 
Roy, the son and heir of Raja Sreenath, under section 38 of the 
Bengal Money Lenders Act, X of 1940, (hereafter called the Act) 
for taking account of the loan. The procedure laid down in sec- 
tion 5х of the Court of Wards Act was followed. Two questions 
were raised before the Subordinate Judge, namely : 
(т) Whether the Act was, w//ra vires the Provincial Legislature 
gaa : . Shick 
(2) What is to be takeri to be the “principal of the original 
loan” for the purpose of declaring what was due and peyeble to the 
lender in terms of section 30 of the Act. 
` On the second question the borrower contended that “the т 


{ "pal of the original loan" was what had been lent on the aforesaid pro 


missory notes f/us further advances made in cash, that is Rs. 8504 
advanced on the 31st Janiary, 1921, and the Rs. 40000 and 


` Rs, 59155/8/9 advanced on two further promissory notes dated 


the 8th January and rst March, 1931. The lender on the other 
hand contended that the memoranda of argeements, Exhibits C to 


“Ca, could not be reopened and the “principal of the original loan” 
' must be taken to be what was being treated by the parties as the 


principal of the loan in those documents. There would be а 


‘great difference in the ámount due and payable if the one or 
` the other contention be accepted. The Subordinate Judge held 


the Act intra vires the Provincial Legislature. Не totally over- _ 
tuled the contention of the lender on the second’ point and 


Vor. 81.] HIGH COURT. 


accepted in part the contention of the' borrower on that point. 
He declared thé sum of Rs, 456515/12/6 was due and payable. 
Both the lender and the borrower have preferred appeals. The 
lender has, however, urged before us an additional point. That 
point was not taken in the lower court nor in the memorandum 
of appeal. That challenges the legality ‘of the notification by 
which the executors were declared disquatified proprietors. 
According to him if this point succeeds, the application made 
under section 33 of the Act, which has been madé in accordance 
with section. 51 of the Court of Wards Act, would have to be 
thrown out, for the executors would not then be “Wards of Court” 
and so the manager of the Court of Wards could not have any- 
~thing ќо до. In support of the contention that executors or trus- 
~- trees are not proprietors within the meaning of section 6 of the 
Court of Wards Act in respect of the testator's estate or of the 
trust property many reasons have been advanced by the lender’s . 
Advocate. Some of those reasons may be weighty ones. We do 
not, however, think that the point should be: allowed to be raised at 
‘the appellate stage. 
_ The executors or any one of them could have filed an. appli- 
cation under section 38 of the Act. Thatis not and- cannot be 
disputed by the lender. Ifthe point that the executors were not 
in law “Wards of Court", and so the manager appointed by the 
Court of Wards could not as their next friend move the Civil 
Court had been taken by the lender as one of the points of objec- 
tion in the court below, that objection could have been met at 
~ -once by the cause title of the application made under section 38 
being amended by the deletion of the words “Wards of Court 
represented by the manager Naokhila (Dighapatia) Wards Estate” 
and by filing Vakalatnamas executed by the executors. In fact 
as soon ав this point was urged before us all the five executors 
filed applications before us to be allowed to be transposed as 
applicants in Miscellaneous Case No.66 of 1942 which is the 
number allotted by the Subordinate Judge to the application made 
£o him under section 38 of the Act. 
All the five executors were made proforma opposite parties to 


that application. One of them, Kumar Sailesh Nath Roy appeared - 


in his capacity as executor and filed.an application in the lower 
Court on the 22nd July, 1943. That application has béen’ printed - 
at Part I pages 30 and-31 of the paper book. He supported. the 
application made under section 38. If the objection now urged 
by the lender had been urged i in the lower court, the said executor 
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could have asked the court.to treat his application as an applica- 
tion under section 38 of the Act and to proceed on. Such a 
.course would have been open as there was no question of limitation 
by reason of lapse of time. 
just after the Court of Wards had assumed Em of the 
Naokhila (Dighapatia) Wards Estate after the publication of the 
notification made under section 6(e) of'the Court of Wards Act, 
it published a notice under section тоА of the Court of Wards 
Act (Calcutta Gazette published on the agth October, 1936, part 
11.1047) requiring persons who -had claims against the estate to 
submit their claims, In pursuance ‘of that notice Kumar’ Pra- 
matha Nath Roy, the appellant, filed his claim based on the loan 
before the Collector of Bogra (Exhibits 2B and 4). Не there- 
-after carried on correspondence with the Court of Wards and ^ 
entered into agreements relating to the rate of interest. with the 
„Court of Wards representing the borrower. He received pay- 
ments from the Court of Wards, through the Collector of Bogra, 
and granted receipts to the latter, the Collector being the princi- 
pal officer of the Court of Wards in the District. He submitted. 
Statements of account which he is required to furnish by reason 
of section 25 of the Act to the manager of the Court of Wards. 
The relevant documents are Exhibits С to G(6) and Exhibit a(a), 
- the last being dated gth June, rg4r. In these circumstances we 
think it would not be proper to allow this point to be urged be- 
fore us, which so far as this case is concerned is only of a formal 
nature. On the merits there would not be any difference whether 
an application under section 38 of Act had been made in 1942° 
or be made to-day, for as we shall hold later on а the ,memo- 
randa of agreements, Ex. C to C3 and D, can be re-opened, and 
even if the application under section 38 of Act had been made 
.to day none would have been protected by proviso (i) to section ` 
36(1) ot the Act. The real points for consideration therefore are 
only those which had been iod before the lower court and con- 
sidered by it. * 
The word 'principal in relation. to a loan has been defined 
in section a(16) of the Act. It means the amount actually 


* advanced, unless repugnant to the subject. In the case, however, 


where a transaction cannot be re-opened by reason of proviso (i) 
- to section 36(1) of the Act the principal of ‘the loan must be 
taken to be what is stated to be or treated as the, principal in the 
document embodying the transaction which cannot be re-opened, 
and so “the principal of the original loan” for the purposes of 
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section зо of the Act must be taken to be that amount, though 
it may be that it represents the total of what had been actually 
‘advanced /us arrears óf interest due thereon calculated in terms 
of the previous transaction then closed. This has been laid down 
in Wripendra v. Abbas Ali (1) and Birabhadra v. Surendra (a) to 
which decisions both of us were parties. We therefore do not 
repeat the reasons which we had given in those cases, 

We have also held in the last mentioned case Жайы v. 
Surendra (2) ) that section 36 including proviso (i) to section 36(1) 
applies to proceedings under section 38 of the Act and the rele- 
vent date for calculating the period of twelve years mentioned in 
that proviso is the date of the fling of the application ‘under 
section 38. We proceeded on that basis in Jadu Nath Roy v. 
Jaguiprasanna Mukherjee (3), where the proceedings were, as in 
the сазе before ‘us, under section 38 of the Act. The borrower 
can only say that the total amount actually advanced аё loans on 
the several promissory notes executed betweenthe 2and March, 1918 
‘and arst January, 1921, and not the greater amount which has been 
treated as principal in: the mortgage deed, Exhibit A, dated the 
318t January, 1921, is the “principal of the original loan” within the 
meaning of section 30 of the Act, if the said mortgage transaction 
can be reopened. It is beyond twelve years of the date when the 
application under section 38 of the Act was filed. The point, there- 
fore, із whether it had closed the previous transactions represented 
by those promissory notes and had created a new obligation. We 
are of opinion that it did, and so cannot be touched in view of 
the said proviso. On the date of that mortgage those promiss»ry 
notes were cancelled and endorsements made thereon stating that 
the amounts due thereunder were being included in the mortgage 
(Exhibit A). The original promissory notes are” Exhibits 1 series. 
Thereafter no suit -could have been instituted by the lender 
against the borrower on those promissory notés. Therefore ‘the 
transactions or dealings represented by those promissory notes 
were-closed by the mortgage of the 31st January, 1921., A new 
obligation was also created on that date by the execution of the 
mortgage deed, The principal of the original loan must there- 
fore be taken to be Rs. 8,838,496; the sum treated as principal in 
the said mortgage deed, and not Rs. 8,55,000 (the amount lent 


(1) (1943) 77 C. L. J. 180; 47 C. W. М. 578, 
(а) (1544) 48 C. W. М. 490. 
(3) (1944) 48 CHW, Ne бак, 
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on those promissory notes) /ws whatever sums of money had 
actually been advanced by the lender to the borrower on and 
after 3:51 January, 1921. Further, the loin is to be regarded as 
a loan on the said mortgage and so -the provisions of the Act is 
not н/п vires the Bengal legislature, as money lending, except 


‚ оп promissory notes (Bank of Commerce v. Kunja Behari (1)) is 


a Provincial subject (Item No. 27 of List II of the Government 
of India Act 1935) 3 Bank of Commerce v. Amulya Krishna Basu 
Roy (2). In view of the provision of section 2r2 of the said Cons- 
titution Act of 1935 the last. mentioned decision of the Federal 
Court is binding on us. олу, 

_We have already pointed out the nature of the memoranda of 
agreements, Ех. C to.C3 and р. Of them only Exhibits C to C2 
fall beyond twelve years of the date of the application under 
section 38 of the Act. Those documents are exactly of the-same 
nature as those which were considered in Jadu Nath Roy v. Jagat- 
prosonna Mukherjee (3), to which both of us were parties. For 
the reasons given in that judgment we hold that the transactions 
represented by those documents are not protected from being 
reopened by the-provisions of: proviso (i) to section 36 (1). They 
have not’ closed the mortgage transaction of- the 31st January, 
1921, and have not created new obligations. ‘The decision given in 
Jadu Nath Roy v. Jagatprosanna Mukherjee (3) has been approved 
by the Judicial Committee of the Privy Council, as in that -case 
the application for sp'cial leave has been refused by that august 
body. - ` 

The result is that both the appeals are dismissed with costs. 

Akram, J :—1 agree. : 

BOR) AT M Appeals dismissed, 


G) (1944) 79 C. L J. 139; 49 C. W. N. (F. К.) 71, - 
(a) (1944) F.' C. К. 126; (1943) 79 C. L. J. 930; 48 C. W. N. 

(F. В.) 36. : MS 
(3)- (1944) 48 C. W.N. 625. | _ 
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Before Mr. Justice А. Г. Blank. 


THE CORPORATION OF CALCUTTA 
v. 
SATI BHUSAN MUKHERJEE.* 


Estoppel—Corporation—Indian Evidence Act | (Г of 1872), section 115— 
Calcutta Municipal Act, (III B. C. of 1933), sections 149, 205 and 213— 
^ Liability of owners and occupiers Jor consolidated rates. 

There is no estoppel against the law. 


The Calcutta Municipal Act, 1323, places the liability for consolidated rate 
upon the land, makes it a first charge upon the land, and gives the Corporation 
power to strike off dues which appear to be irreooverable. 


In response to an enquiry by the purchaser of a premises in an auction sale 
dated the t1th January, 1935, Corporation of Calcutta dated the 17th January, 
1935 informed him by a letter that Rs, 434-10 in all remained outstanding on 
account of the.arrears of the Municipal consolidated rates. Part of the 
amount was pald off by the purchaser who subject to the paymentof the 
balance of Rs. 323-10 sold the premises to the defendant on the 6th July, 1936 

' who retained a sum Of Rs, 323-10 annas asarrears of rates up to the end of 
1934-35 and certain “other sums on account of dues accruing later. Corporation 
filed a suit for recovery of the unpaid balance and also of rates for “ owners 
and occupiers” bills for a period previous to that covered by its letter to the 
auction-purchaser. The question arose whether estoppel could be pleaded 
against the Corporation to realise the taxes by а. sale of the house in 
arrears : f 


Held, that no estoppel could be pleaded by purchaser, who could not be in 
better position than his vendor against the Corporation as against the taxes 
which is its statutory duty to realise, 


Maritime Electric Company, Lid. v. General Dairies, Lid. (1) followed, 
Appeal by the Plaintiff. 


Suits forjrealisation of arrears of tax. 
The material facts appear from above and from the judgment. 


Messrs. Atul Chandra Gupta, Krishnalal Banerjee and Balaram - 


Basu for the Appellant. 


Messrs. Biswanath Mukherjee and Benoy Krishna Mukherjee for 
the Respondent. 


* Appeal from Appellate Decree No. 823 of 1942, against the decree of 
Sailendra Nath Mitter, Esq., Subordinate Judge, 4th Court, of 24-Parganas, 
Alipur, dated the 10th December, 1941, affirming that of Charu Chandra 
Chakravarty, Esq., Munsiff, 3rd Court, Alipore, dated-the 3o'h April, 1941. 


(1) [1987] A. C. бо, 
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Crm. The following judgment was delivered by 
1945; Blank, J. :—This is an appeal by the plaintiff, Corporation of 


The Corporation Calcutta, from concurrent decisions of a Munsiff of Alipore and of 
of Calcutta a Subordinate Judge of the same place. 

Sati Bhusan The facts from which the present appeal arises are briefly the 

Мыке: jeo; following. They are mostly admitted. Premises No. 88, Garden 

December, 19, Reach Road were purchased by one Nitya Hari Mukherjse in 

“~~ auction ina title execution case. Nitya Hari Babu wróté to the 

Corporation of Calcutta, itis said about the rrth January, 1935, 

asking to be informed how much was due on account of the arrears 

of the Municipal consolidated rates. The Corporation replied on 

the 17th January, 1935, (Exhibit A) to the effect that Rs. 434/10 

in all remained outstanding, and gave details of arrears fiom the 

third quarter of the financial year 1931-32 (that is, October to 

December, 1931) continuously to the fourth quarter of the financial 

year 1933-34, also stating that bills from the first to the fourth 

quarters of the year 1934-35 were in the hands of the Collector, 

evidently for what may be termed ‘current collection’. On ‘the 

9th April, 1935, Nitya Hari Babu paid Rs, 111 towardsthe arrears’ 

stated above. He sold the premises to the present defendant by 

a registered obala, dated the 6th July, 1936,—the purchaser 

retaining a sum оѓ Кз. 323/10, as arrears of rates up to the end 

of 1934:35 and certain other sums on account of dues accruing- 

.later. Thereafter, the defendant paid to the Corporation certain 

amounts towards the arrears’ of rates stated above. The present 

suit was based ona demand by the Corporation on the present 

defendant, dated the rcth December, 1938, (lxhibit 3A). "This 

letter of demand was for arrears of consolidated rates including 

not only those contained in the letter, dated the 17th January, 

1935, (Exhibit A) but also rates for “owners and occupiers’ bills 

from third quarter of 1926-27 to fourth quarter of 1948-29" 

amounting to Rs. 315/5/. The defendant promptly informed the 

"Corporation that he' had purchased the premises on the basis that 

the tota] dues were those shown in the Corporation’s letter, dated 

Ње r7th January, 1935, (Exhibit 3, dated the 22nd December, 

1938). Certain correspondence ensued, and the Corporation gave 

the defendant an opportunity of paying by instalments, but the 

iristalments appear.to have béen paid irregularly, and the suit was 

filed accordingly. - - 

The contention in both Courts was that {һе plaiiütiff was 

estopped from recovering from the present defendant any sum 

in excess of Rs. 213/4/3. The defence of estoppel prevailed in 


` 
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both the Courts below. The learned Munsiff considered the 
language of section 115 of the Indian Evidence Act and held 
that the Corporation could not deny the truth of its declaration 
made in its letter, dated the ryth January, 1935. The Lower 
Appellate Court went into certain questions of the authority of 
the officers of the Corporation, and held that Nitya Hari had no 


reason to disbelieve the correctness of the Corporation's letter." 


It therefore agreed with the learned Munsiff that the Corporation's 
claim was partly barred by estoppel. Mr 

In this Court, the appeal has been argued on the question of 
estoppel: First, whether it can- be pleaded against the Corpora- 
tion as against the taxes which it is the statutory duty of the Cor- 
poration to realise, and, in particular, whether the present defen- 
dant was, ina position to plead estoppel so as to prevent the 
Corporation from realising the taxes by a sale of the house in 
arrears. Е 

The question of estoppel against the statute does not appear 
to have been placed before the Courts below. It is ‘ап elementary 
principle that there.is no-estoppel against the law. The provi- 
sions of the present statute, the Calcutta Municipal Act, 1923, at 
present material are sections 149, 205 and 213. Section 149 
relates to taxes, payable by the owners and occupiers of lands and 
buildings and fixes them with liability for the consolidated rate, 
Section 205, so far as at present material, runs thus : 

“The consolidated rate due from any person in respect of апу 
land.......... КИТ. КОЖАКАН . be a first charge upon the said 
апд... sa cases’ 

Section 213, so far as at present material, runs as follows : 

. “The Corporation may order to be struck off ‘the books any 
sum due on account of the consolidated гаїе............... which may 
appear to, them to be irrecoverable”. 

It will be observed that the statute places the liability for con- 
solidated rate upon the land, makes.it a‘first charge upon the land, 
and gives the, Corporation power to strike off dues which appear to 
be irrecoverable. 

In this Court, the learned Advocate for the TN relies on 
the decision reported in Maritime Electric Company, Limited v. 
General Dairies, Limited (т). In that case, a private Company in 
New Brunswick, being a “ public utility” “company within the 
meaning of the Public Utilities Act, R. S. 1927, ‘and consequently 
under specific statutory duties prescribing inter alia the charges that 

(1) [1937] A. С, 610, А ` к 
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it was permitted to make, sold electric energy to a local dairy 
business, but owing. to a mistake in calculation overa period of 
twenty eight months, the dairy was charged with only one-tenth of 
the electric energy supplied. Their Lordships of the Privy Council 
held that the Electric Company was not estopped from recovering 
thesum claimed ; that the statutory duty was imposed on the 
Electric Company to charge and on the dairy to pay at scheduled 
rates for the electric current supplied and could not be defeated or 
avoided by a mere mistake in the computation of the accounts. 

I would observe at the outset that no serious attempt was made 
by the learned Advocate for the respondent to distinguish the fact, 
and I find that the facts cannot be distinguished. At page 620 of 
the report, Their Lordships observe : 

РИА «the Court should first of all determine the- nature 
of the obligation imposed by the statute, and then consider 
whether the admission of an estoppel would nullify the statutory 
provision.” 

In the present case, the obligation imposed by the statute is 
respectively to collect and pay the rates,—these rates being secured 
by a- first charge on the. premises, and there being no power to 
remit the rates unless they appear to be irrecoverable. At page бат 
of the report, their Lordships considered the position of the dairy 
company as against third parties to whom the dairy company might 
have paid more than they would have done otherwise had it not 
beei) for the mistake in calculation Their Lordships held : 

“Tt is... esses. clear that to disallow the estoppel will leave the 
respondents (dairy company) out of pocketto the extent ofthe 
increased amounts just referred to. It is an unfortunate result ; but 
the obligation[to obey a positive law is more compelling than a duty 
not to cause injury to another by inadvertence. ” 

The facts not being distinguishable, I am bound to follow 
the decision. I hold, therefore, that no estoppel can be pleaded as 
against the Corporation. 

The question whether estoppel can be pleaded by the present 
defendant was based on the position set up by the learned Advocate 
for the respondent that his client being a third party could not be- 
bound by an estoppel as between the Corporation and the original 
ratepayer. The general finding is that there ig no estoppel. Thus, 
this question cannot in terms arise. On examining the. matter from 
another aspect, in my opinion,:the defendant auction-purchaser 
cannot be placed in a better position than his vendor. The vendor 
sold the premises subject to certain liabilities for rates. The 
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purchaser bought the premises subject to the same liabilities. These 


liabilities were the creatures of statute and calculated according to . 


statute, and as the vendor could not, as held already, defeat those 
liabilities by a plea of estoppel ; во the purchaser, being in no better 
pósition than his vendor, could not eitber. . 

It only remains to deal briefly with the argument for the respon- 
dent that he is entitled to be protected as a Jana fide purchaser for 
value. This defence was relied incidentally in paragraph 9 of the 
written statement, but no issue was framed, and the judgments of 
the Courts below show that there was no contention on this topic 

before tham. Thus, the matter cannot be agitated at this stage as 
` it would involve investigation of questions of fact. The learned 
Advocate for the respondent referred to the case reported in 
Akhoy Kumar Banerjee v. Corporation of Calcutta (1), where a pur- 
chaser of premises within the Municipality of Calcutta was sought 
to be fixed with arrears of consolidated rates on lands and buildings. 
In that case a Division Bench of this Court considered at 
page 636 of the report whether the appellants were purchasers for 
value without notice, and after considering matters of plead- 
ing observed at page 638 that there was- nothing to prevent 
the appellant from enquiring from the municipal authorities 
to ascertain the precise period for which the- rates were in 
arrears. In the present case, there was nothing to prevent the 
respondent from miking an enquiry direct from the Corporation. 
If he chose to rely on the letter of the Corporation to his vendor, 
without verifying it by direct reference to the Corporation, he did 
so at his own risk. . ` І 

The result is that the appeal succeeds. The judgments and 
decrees of the Courts below are set aside and the suit is decreed 
in full. 2 
With regard to costs, I do not find that the Corporation has 
acted harshly and oppressively. No doubt, its mistake has been 
burdensome to the respondent inasmuch as it has saddled him 
with legal expense which he would presumably .not have incurred 
otherwise, but on the view I have taken the Corporation did 
nothing more than pursue its legal rights. Indeed, on my view 
of the statute, the Corporation had no alternative but to proceed 
to enforce its legal rights. Оп the other hand, the respondent 
has acted reasonably in going to the courts for his redress ; that 
he had at least a good prima facie case is indicated" by his success 
in both Courts below. In my view, it would be unduly harsh to 

(1) (1914) I. L, К. 42 Calo, 625 ; ar С.І. J. 177; . 
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Сип. make him liable for the whole of the Corporation’s costs, І, there- 
E „ fore, order that the appellant Corporation do get half costs through- 
The Corporation ` out from the respondent. | 
“of Calcutta Leave to appeal under clause 15 of the Letters Patent is granted 
s. as prayed for in the respondents application filed on the rrth 
EID January, 1946. 
е eth 2, в. в. С.з А т.м, : Appeal allowsd. 


. Before Mr. Justice В. К. Mukherjea, and Mr. fustice Sharpe. 


бут, l DEBA PROSAD GARGA AND OTHERS 
моз THE MUNICIPAL COMMISSIONERS OF TAMLUK 
жшн. | AND OTHERS.* 


Assessment —Benyal Municipal Act (Bengal Act XV of 1932), section 129(5)— 
Power of Commissioners to decide questions arising out -of definition of 
“holding”’—Section 3(21), definition and meaning of 'holding"-— 
Section 3(38), definition of ‘ownership’ — 
Section 129(b) of the Bengal Municipal Act empowers the commissioners to 
Г determine whether the actual occupier or any grade of rent receiver above him . 
would be regarded as owner for the purpose of determining whether the lands 
are held under one title within the definition of a ‘holding’ as given in the Act. 
In order that a parcel or parcels of land may constitute a holding, the 
Occupation of the lands is surely to be looked to, but it would not be occupa- 
tion of a single person or set of persons ; there may be different occupiers, but ` 
if their ultimaté source of title be the same according to the test adopted by 
the commissioners under section 129(b), then if these parcels are. covered by 
the same set of boundaries, they would constitate a holding within the meaning 
of ‘section 3(21) of the Act : 
Harihar Prasad v. Municipal Commissioners of Arrah Municipality (1) and 
Suri Municipality v. Charu Sashi Ghosh (a) followed, 


* Appeal from Appellate Decree No, 1479 of 1941, against the decree of 
S.C. Roy Choudhury, Esq. Subordinate Judge, Ist Court, of Midnapore, 
dated.the 30th July, 1941, affirming that of Sahadeb Das, Esq., Munsiff, rst 
Court, Tamluk, dated the 18th May, 1940. 


\ (1) (1934) I. L, К. 13 Pat. боз. 
(a) (1945) so C. W, N. ISI. А 
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Tamluk Municipality passed the following resolution : . 

. “Ia the matter of determination of holding within the;Municipal area under 
section 129:Ь) of the Bengal Municipal Act, 1932, the class of ownership as 
indicated below be accepted as the test for determining whether the lands 
within the Municipality are held under one title or agreement and surrounded 
by one set of boundaries...) ` 

(d) In case of Mal lands (Ralyati lands) the ownership of the proprietor 
ог proprietors within whose revenue paying estate, such lands are situate. ” 
i The plaintiffs are the proprietors, owning a large quantity of land of which 
they are the revenue paying proprietors, but which are held by various grades 
of tenants or raiyats under them, = 

The effect of the resolution quoted above, the plaintiffs apprehend, would 
be to place the entire burden of taxation inrespect of these lands upon them 
and exonerate the raiyats who аге in actual Occupation of them from any 
Hability in respect thereto: The suit was therefore brought for a declaration 
that the above resolution was illegal and stra vires and that the plaintiffs 


were not liable to be assessed with rates and taxes on the basis of that 
resolution : 


By a resolution dated a7th October, 1938, the then commiasioners of the 


Held, that it was within the competence of the Municipal commissioners 
to pass a resolution in the form in which it was passed or to adopt any class of 
ownership as the test forthe determination of the holding, It is quite com- 


petent to the commissioner, to adopt any test other than Occupation, if they 
so chose, ' : 


That the last words in the introductory part of the resolution namely 


"surrounded by one set of boundaries" should be treated аз sl/zá viréz and of 
no effect, 


Appeal by the Plaintiffs, 
-~ The material facts appear from the judgment, 
Messrs. Atul Chandra, Gupta, Satindra Nati Mukherjée and 
Samarendra Nath Mukherjee for the Appellants, 
Messrs. Sarat’ Chandra Jana and Paresh Chandra Mukherjee for 
Respondent No. r. 


Mr. Apurba Chandra Mukherjee for Respondent Nos. 8, 13 
and r5. 


D 


- І А С. А. V. 
The judgments of thé Court were аз follows : * 
Mukherjea, J :—This appeal is on behalf of the- plaintiffs, 
and it ari es out of a suit commenced by them in the Court of the 
First Munsif at Tamlük for declaration that a resolution, dated 
27th October, 1938, passed by the commissioners of the Tamluk 
Municipality under section 129(b) of the Bengal Municipal Act 
(Bengal Act XV of 1932) is illegal and stra vires, and that the 
pliintiffs are not liable to be assessed with rates and- taxes oh the 
basis of that resolution, There was a further prayer for an in- 
Junction restraining the commissioners from enforcing that 
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resolution. The commissioners.of the Tamluk Municipality are 
the ‘principal defendants in the suit, though some of the ~rate- 
payars also have been added as parties defendants under Order I, 
rule 8 of the Code of Civil Procedure. 

To appreciate the point in controversy between the verd, 
it may be convenient to refer toa few antecedent facts and- also 
to some of the provisions of the Bengal Municipal Act. Section 3(a1) 
of the Bengal Municipal Act defines "holding" as “land held 
under one title or agreement and surrounded by one set of boun- 
daries". Section 129 {provides infer alia that the commissioners 
at a meeting shall determine what class’ of ownership shall be 
accepted as the test for determining whether lands within a Muni- 
cipality are held under one title or agreement. a 

By a resolution, dated the 23rd Fe ruary, *934, the then 
commissioners of the Tamluk Municipality passed a resolution to ` 
the effect that ownership for purposes of determination of a 
holding and for assessment of rates and taxes would be the 
ownership of persons in actual occupation of the land and haying 
substantial rights therein. Some of the ratepayers who “felt 
aggrieved by that resolution brought a suit in the Tamluk-Court 
for a declaraticn that the resolution was illegal and ura vires 
of the Municipality. The suit was dismissed by the Trial Judge, 
and the order of dismissal was eventually’ affirmed by this Court 
БЕ appeal. 

' It appears that a. new set of commissioners came into office 
in 1938 after defeating the old Board, and the new commissioners 
passed a resolution of the ат October, 1938, which runs as 
follows : — 

“In the matter of determination of holdings within the- Muni- 
cipal area under s:ctibn 129(b) of the Bengal Municipal Act 
1932 the class of ownership as indicated below be accepted as 
the test for determining whether the lands within the Municipality 
are held under one title or agreement and‘ surrounded by one set 
of boundaries. - : 

(a) In case of buildiugs, the ownership of the person Or рег 
sons who have absolute rights over them. 

(b) In case of revenue free lands, the ownership of the 
person or persons who hold revenue free estates under the 
Crown. - EE 
(c) In cases of rent free lands, the ownership of ‘the pro- 


^prietor or proprietors within whos» revenue paying estates such 


lands are situated. 
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77:8) In case of Mal lands (Raiyati lands).the ownership of the 
„proprietor or proprietors 4 -within whose revenue ‘paying estate, ‘such 
lands are situated.” 

The ‘plaintiffs. are the proprietors of the Mahisadal каше, 
owning a large: quantity of land i in the town of Tamluk of which 
-they are. the. revenue paying proprietors but which are. held by 
“various grades of tenants or ratyaés under thém. The effect.- of 
"the résolution quoted above, they apprehend, would be to place 
the entire burden of taxation іп -respect of these lands upon them 
_ and exonerate the raiyats who ere in actual occupation of them 
[from any liability in respect thereto. Accordingly, they Lrought 
‘this suit and impugned the resolution of the Municipality, dated 
е 27th October, 1938, on a number of grounds. It was con- 
. tended, in the first place, that it was beyond. the. competence ‘of 
the municipal commissioners to pass a resolution „in the form in 
-which it was passed. or to adopt any class of ownership ‘as the 
test -for determination, ‘of ће holding which is not” ‘ownership 


according t to the definition of “ownership” ‘in the Münicipal Act | 
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itself., ‘The second ground taken.was that the commissioners were - 


actuated by-malicious motives aud their “act was not a dona fide 

-act at all The third point raised was that the proceedings of the 

-meeting in which the resolution was passed. ` Were vitiated by 

-various irrégularities. . Lastly, itwas urged that ‘a resolution on the 

_ identical matter having been passed ‘by ihe imunicipal commis- 

»sioners in the year 1934, a-fresh resolution on the same subject 

| could not be brought: again іп 1938. . , - 

І Тһе learned Munsif who. heard the sait decided all these points 
against the plaintiffs and dismissed the suit.” On appeal, this 
„decree .of dismissal was affirmed by the: Subordinate Judge of 
Midnapore. The plaintifs have now come up on “second appalt to 
this Court. : 

._- attempted. to support the appeal substantially on ‘the’ first ground 
that was put forward: ‘on behalf of bis clients in the ‘Courts below, 
The other three points were not pressed before us,.. , 

In opening the case, Mr. Gupta formulated а ‘point that the 
Jurisdiction of the commissioners to determine. under section 129(b) 


of the Bengal Municipal - Act as to which class of "ownership is ; 


to be. ;the test for determination of, a holding, is limited by the 
definition of "owner" as, given.in section 3(38) of the Act, and it 
was ‘beyond : the competence of the commissioners to adopt a 


particular class of ownership as the test and to regard a particular 
t uve EcL MEE d EPA ` 


Mr. Gupta who appeared on behalf af the plaintiffs -appellants 
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| Сул, ` person as owner who isnot an owner according to that definition. 
-1946. He, however, abandoned this point in course of his arguments 
Геба Prod Garga and in fact, we are not satisfied that there is really any conflict 
between sections 3(38) and 129(b) of the Act. The definition -of 
The Municipal an "owner" as embodied in section 3(38) of the Bengal Municipal 
Tamluk. Actis taken from section 3(5o) of the Calcutta Municipal. Act 
Mukherjea; F. (Bengal Act-III of 1923). Any person receiving the rent of any 
бис land or building would be an owner according to the definition 
` unless the owner isin actual occupation of the property himself. 
Section 129(b) of the Bengal Municipal Act, on the other hand, 
empowers the-commissioners to determine whether the actual 
occupier or any grade of rent receiver above him would be regarded 
as owner for the purpose of determining whether the lands are 
` held under one title within the definition of a “holding” as given in 

the Muncipal Act. З E 


Mr. Gupta’s main contention is that the exercise of the 
powers of the commissioners under section r29(b) of the Bengal 
` Municipal Act has been made expressly subject to'the provision 
„of section 3(21) of the Bengal Municipal Act. He says that the 
definition of “holding” given in section 3(21) makes it clear that 
.а "holding" which is the unit of assessment under the Bengal 
Municipal Act must mean and refer to lands in occupation of a 
single person or sets of persons. If such lands are surrounded by 
one set of boundaries and held under one title, they would cons- 
` titutea holding under the Bengal Municipal.Act. If there are 
different persons or set? of persons in occupation of certain lands, 
then even if the ultimate source of their title be the same, they 
would not constitute a single holding, and all that section 129(b) 
| of the Act lays down, із that the commissioners may decide what 
class of ownership they will adopt as a test for determining the unit 
of title of the actual occupier. 

In support of this contention, Mr. Gupta placed considerable 
reliance upon а decision of this Court in Syed Shak Hamid 
Hossein v. Patna Municipality (1). Inthe case which was decided 
under Bengal Municipal Act of 1884 (III of 1884, B.C.), it was 
held by Mookerjee and Carnduff, JJ. that the basis of a “holding” 
as defined in the Municipal Act was occupation and not owner- 

S | ship, and the term was used with reference to land held by an 
occupier under one title or agreement and surrounded by one 
set of boundaries, Sir Asutosh Mookerjee pointed out in course 


a) (1911) 17 С.І. J. 131; 17 C. W. N. 812. 
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of his judgment that certain: anomdlies would’ result if the deter- 


mination of "holding" is-made to depend upon superior owner- 


165 


pay 
1946. 


shipalone unconnected with the occupation of the land. Refe- Deba Proad Garga 


rence was made particularly to sections 105 and r1o of the Act of. 


1884, and it was said that the provisions of these sections could not 
_ be given effect-to properly if any other test was applied. The deci- 
sion can be taken to be good law even at the present day subject to 
the modifications which have been introduced by the Legislature by 
the present Bengal Municipal Act. Section r29(b) of the pre- 
gent Act gives the commissioners powers which were not conferred 
upon them by the previous Act for determining ata meeting what 
should be accepted as the test for determining what lands are 
held under one title or agreement for the purpose of satisfying 
the definition of a “holding” as given in the Act. The position 


now is that there might be several grades of rent receivers above. 
the person in actual occupation, of lands and it is for the com- 


missioners to decide who should, be regarded as an owner for 
determining whether the lands are held under one ttle or not. 
Thus, occupation is not now the only test,4s was held under the 
old Act in Syed Hamids case (1), and it is quite competent 
to the commissioners to*adopt any other test if they so choose. 


The anomalies, as were pointed out by Sir Asutosh Mookerjee, ' 


which would result if any other test was adopted, have been 
sought to be ‘removed by the addition of clause (2) to section r4a 
of the present Act and the last proviso to section 165. Sections 


142 and 165 of the present Bengal Municipal Act correspond to . 


sections rro and 105 of the old Act, and the additions made in 
the present Act are quite in conformity with the provisions of sec- 
tion 129(b) of the- Act. А 

_ As the law now stands, in order that a parcel or parcels of land 
may constitute a “holding”, the occupation of the lands are surely 
to be looked to, but it would not be occupation of a single person 
or set of persons ; there may be different occupiers, but if their 
ultimate source of title be the same according to the, test adopted 
by the commissioners under section 129(b) of the Bengal Muni- 
cipal Act, then if these parcels are covered by the same set of 
boundaries, they would constitute a “holding” within the meaning 
of section 3(21) of the Act. This view was taken in Harithar 
Prasad ү. Municipal Commissioners of Arrak Municipality (а), 
which was decided under the Bihar and Orissa Municipal Act, 
1922 (B & О. Act VIL of 1922). Section 99(b) of the Bihar and 


(1) (1911) 17 C. L. J. 131; 17 C. W. N. 812, | 
(2) (1934) I. L. К. 13 Patna 693. E 
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Сти. Orissa Municipal ‘Act is almost in the same terms as section 129: 
1946. of the present Bengal Municipal Act. This'view is also borne 

Deba Prosad Сага out by the observation of Matter, J. -in Surt Municipality v. Chars- | 

Md мылды Sashi Ghose (1). | К - 

Commissioners of- ` We cannot, therefore, accept the main contention. of Mr. 

Tamiuk, Gupta that ‘the commissioners had not authority to adopt any 


Mukherjea, ў. class of ownership as the test for the determination ofthe "holding": ` 
TT except the ownership of the actual occupier. LE. 
Mr: Gupta has further pointed out that in the resolution, 
dated the a7th October, 1938, quoted above, the commissioners ` 
purported to lay down that the class of ownership which was 
accepted by them as the test would determine not only whether: 
the lands in the municipality were held under one title or agree- 
ment, but also whether they were surrounded by one set of 
boundaries, The last thing obviously: the commissioners could 
not do. As a matter of fact. if the lands are surrounded by 
one set of boundaries, then and then only the commissioners can 
determine under section 129 of the Bengal ` Municipal Act 
whatsort of ownership: should be accepted as the criterion for 
determining whether these lands are held under опе title or not. 
Mr. Jana appearing for the municipality?'says that it was not 
the intention of the municipality to lay down a test for determina- 
р tion of boundaries at all, and аз а matter of fact, what the com- 
missioners did was simply to reproduce the definition of “thold- 
ing” in the resolution. Ве that as it may, the last words in the 
- introductory part of the resolution, namely "surrounded by one 
set of boundaries” could not obviously be put in the resolution, 
and to that extent certainly the commissioners acted beyond the 
powers which they could exercise under section 129(b) of the Bengal 
Municipal Act. As these words, however, do not affect the other 
portion of the resolution, we do not think that there is any difficulty 
in holding this portion to be ийип vires keeping the rest intact. 
The result, therefore, is that we allow this appeal in par. We 
declare that the words “surrounded by one set cf boundaries” 
occurring at the end of the introductory part of the resolution, 
dated the 22nd October, 1938, should be treated аз ultra vires 
and of no effect. The rest of the resolution will stand, and the 
decree of the Lower Appellate Court is modified accordingly. · 
We make no order as to costs in this Court. d E 
Sharpe, J :—I agree. | A" i 
в. R, Cj А.т м... : ` Appeal alléwed in part, 
(1) (10945) SOC. W. No SR FS е 
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S T - Before Mr. Justice d W. Gentle. - - 


` SREE- ‘SREE SREEDHAR JEW. AND ANOTHER . 
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Suit, maintainability of—Idol, if properly represented in а suit—Person not a 
Sebait and not appointed guardian by the Court, if can represent Idol in 
. swit—Deed of irwsi-—Expenses to be paid out of certain property— 
Property, if dedicated —Costs, liability to pay—Sham plaintif —Some of 
. the defendants really plaintiffs. T 
A provision in the deed of trust, that the expenses of the festivals at the 
family house should be paid out of thei income of the trust estate, has not the 
effect of dedicating any part of the house as Dolebari, or of creating a trust 
of the part of the house In which the Dolejatra might be performed. 
` Ganggi Reddi v, Tamms Reddi а) and Anath Nath Day v. А. В. Machin- 
tosh (2) referred to: 


“A Thakur: *has-legal rights which are enforceable by suit and, 1f the suit 18 


properly constituted, it cannot be dismissed because the plaintiffs claims are 
- supported by some of the defendants, one e of whom kad helped in the prepara- 


tlon of the plaintiff’s-case,. .: ‚- 295 


Whilst а Thakur can sue or be "S the p ot suit is аы їп a the 
Sebaits, if more than one, and not in the Idol and, inspite of being so vested, 
the ‘procedure of the Courts allows a mit to be brought in the name of 
the Thakur. 

""Prosunnó Kumari Debya v. Golab Chand Baboo (3) ; “Maharaja Sagadindra 
Nath Roy Bahadur v. Rani Hemanta Debi (4); Pramatha Nath Mullick v. 
Pradyumna Kumar Mullich (5) and “Mosque known as- Masjid: Shahid, 97 
v, Shiromani Gurdwara Prabandhak Commiliee (6 referred їо; · ~ 

Since the right of suit is vested in the Sebait, ordinarily he alone can 
institute a suit in.the Thakur's name, When there is a.number of Sebaits this 
right is not theirs severally but they must act jointly. Usually all the Sebaita 
. should join asco-plaintifs ina suit brought on behalf of а Deity, and only 
-such of them should be made-defendants as are- unwilling- to bé joined as plain- 
tiffs or have done some act precluding them from being plaintiffs. 

Nirmal Kumar Вани vi Jyoti Prosad Banerjee (7) referred to. 


= ^» т 


_ * Original Civil Suit No, 1215 of 1944. cara 
(1) (1927) L. Re 54 1, A. 1963 45 C. L. J. ge ү; Sa 
(а) (1871)'8 B. L, R. бо. : IDE 
(3) (1875) L. R. a I, А. 145; 14 B. LR. 4501 aF W. В, 253.. ©, 
(4) (1904) L. В. 31 1, A. 203 ; I. L. R. 32 Cale, ragi_ 3 f 
(5) (1925) L. К. 52.1, A, 245 ; I. L. R. 52 Cak. 809 ; 41 C. uj 50 
(6) (1940) L. R. 67 L. A. 251; 73 C. L. J. 199. - 

- (g) (1941) L L'R, я Calo..128. (135). eU. 7087 


> 


167, 


Ж 
f 


Kanto Mohan 
Mullick, 


Fuly, rg. 


` 


THE CALCUTTA LAW JOURNAL, - [Vot. 8г. 


This principle is the same whether the suit is in the name of the Idol or in 
the name of the Sebaits, 


Since a Thakur із not a minor at all, order 32 of the Code of Civil Proce- 


dure (suits by or against Minors etc.) is not applicable. There is no method 


of procedure by which a person who is not a Sebait and has-not been’ appoint-- 
ed by the Court as next friend of the Thakur, can represent the Thakur in 
а sult, ` 


Surendra Krishna Roy v. Shree Shree Ishwari Bhubaneshwart Thakurani (1) 


referred to. 


А suit is brought in the name of a Hindu idol represented by a worshipper” 
as its next friend against all the Sebaits, The worshipper жаз not appointed 


' next friend by the Court. Question arose if the suit. was properly 


constituted : 


Held, the position of a Thakur is different to that of a minor whose right 
of suing isnot vested in some other person. That being the position, a 
worshipper, or any other individual, cannot exercise the right of suit which is 
vested in the Sebait and consequently a auit in the name of a Thakur cannot 
be instituted by such person at his own will and pleasure, When a Sebait 
fails or refuses to exercise his right of suit then, ina proper case, the Court. 
can appoint any person, interested or disinterested in the Thakur or its pro- 
perty, to represent the Thakur as next friend and to institute a suit in. 
its name. 


Thakur Sree Sree Annapurna Devi v, Shibasundari Dassi a) dissented. 
from. ' 

-Tarii Bhusan Roy v. Sree ae “Iswar Sreedhar Salgram Sila Thakur (3) 
approved. 

-Defendants Nos. 3, 4, 5 being found to be in substance and-in fact plain 
tiffs, are made liable to рау | the costs of the suit. 

Fointes Chunder Sein v. Anundo. Lall Doss (4); Fuggut Chunder Roy v. 
Roop Chand Shaw (5) and "Kejohey. Charan Banerjee v. Sm, Sarat Kumari 
Debi (6) followed. 

Messrs. S. N. Banerjee and Аяй Chandra Ganguli for the 
Plaintiffs. | 


Messrs. N. C. Chatterjee, S. B. Sinka, E. Р. Myer and 4. К. . 
Sen for the Defendants. 

The following judgment was delivered : 

Gentle, J:—A wealthy man named. Motilal Seal was the 
member of a family governed by the Dayabhaga School of Hindu 
Law. He died in 1854 leaving 5 sons of whom Kanailal was the 

(1) (тоза) I. L. В, бо Calc. 54 (73). 

(а) (1944) I. L. К. 2 Calc. 144. 

(3) (1941) I. L. R, а Calc. 477. 

(4) 3865) 14 W. В. (A. О. J. 1. EN 7 - 
(5) (1881) L L, R. 6 Calo. 811. ~- E j s 
(б) (1917) ат C. W., N. 826. 22-8 EE - 
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youngest and who inherited r/sth of his father's estate. This 
portion was more than considerable and has-increased in value 
since Motilal’s death. Kanailal died in 1:884 leaving one son, 
Gopal Lal, and two married daughters, Sukumari and Hemkumari, 
Gopal died in 19oa intestate and childless, leaving two widows, 
Kumudini and Noyan -Manjuri, the ‘latter being a lunatic ; they 
died in 1917 and 1937 respectively. Defendant No. 2 is the only 
son of Hemkumari and a cousin of the remaining four defendants, 
who are the sons of Sukumari ; thus, all the defendants .are grand- 
sons of Kanailal Hemkumari and Sukumari died some yeare 
ago. The defendants succeeded .to > Kanailal's estaté, which 


includes a large family house, No. бо Colootollah Street, Calcutta, ` 


It is common ground that the defendants are the sebaits of the 
plaintiff deities and the suit is concerned with the rights, if a any, of 
the dieties with respect to the house. 

The plaintiffs are the deities of the body and: it is common 
ground, they have been located in the house since the year 1848, 
In the plaint it is alleged that portions of. the house have 
been set apart for their use, being (а) а room or a “thakur ghar” 
(on the first floor) for their ordinary location and daily worship 
(b) certain other portions (c) two portions (on the ground floor) 
for the performance of annual festivals and ceremonies of 
“Dolejatra” and “Durgotsab”, which are called her Dolebari and 
-Durgabari respectively, and to which portions, the thakurs are 
removed’ on those occasions ;-the whole. of the above portions 
are referred to:as the “thakur bari". The date and by whom the 
deities were installed in the house has not transpired, it was stated 
that Motilal founded them, but it is not in dispute that they were 
worshipped, and the various religious ceremonies were carried 
out, in the house, by Motilal, Kanailal, and Gopal, and by Kumu- 
dini, (the senior widow of Gopal) until the dates of their deaths. 
Since Noyan Manjuri wasa lunatic and did not reside in the 
house, it may be she did not actually participate in the worship 
and ceremonies. Since the death of Kumudini in 1917, the defen- 
dants-and their families have been the sole occupants of the 
house -where they have carried out the worship.and festivals, 
Since they are Sudras by caste, they have performed me ceremonies 
by a Brahmin priest. 

Upon the death of Noyan Manjuri in 1937, defendant No. a 
instituted, against defendants Nos. 1, 3, 4 and 5, Suit No. 366 of 
1937 for partition of the family properties, including the house. 
On sand-November, 1938, a preliminary decree was -passed by 
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which, inter alia, a Commissioner of Partition was 'appointed to 
divide the properties and to set apart а suitable portion of the 
house for the location and residence of t е Thakurs and for their 
festivals. In his return, the commissioner has divided the house 
into 6 portions, one portion being allotted to each of the-5 defen- 
dants and the remaining poruon to the Thakurs. - PES 
The division, of the house by the Commissioner and his 
allocation of the divided portions; so far as is material, is the 
following :— | | І - 
(a) The Thakur ghar ‘and some other rooms (alleged to-belong 
to the Thakur or to which they are entitled to the sole use) and 
the Dolebari (including the chadni and adjacent rooms or covered 
places) are included in the. portions respectively allotted to defen- 
dants Nos. r, 2, 3 and 4. : : a 
(b) The Thakurs have the whole of the Durgabari and some 
small parts of, what is alleged to be, the thakurbari together with 
other parts of the house which at present do not form part of the. 
alleged thakurbari- - . » 
The-division by the Commissioner was effected after-a consi- 
derable number of meetings between the Commissioner, the defen- 
darts, as parties to the partition suit, and their legal advisers ; 
all the defendants finally agreed to the division, as it is. made, 
at a meeting held оп 13th May, 1944. The Commissioners 
Return is dated 30th June, 1944, and was filed in court on 11th 
July, 1914 ; on 25th July, 1944, defendant No. з filed exceptions 
to the Return ; On 32th November, 1944, Das J., dismissed the 
exceptions, confirmed the Return and passed a decree in accor- 
dance with it. It has to be noted that the thakurs were not parties 
to the partition suit. i | Dor 
About 3 months after all the defendants, as parties to the par- 


tition suit, had agreed to the division of the house, the present suit 


was instituted on 218: August, 1944, in which several claims 
are made; those which have not been abandoned and are 
pressed are: _ » 

(a) a declaration that the Thakurs are entitled to be located 


апа to have their worship and religious festivals and ceremonies 


conducted in the thakurbart ; NS e 
(b) an injunction restraining the defendants, their servants and 

agents from removing the Thakurs therelrom, v ; 
The suit was instituted. by Rani Moni Dasi,'as next friend of 

the Thakürs ; she is the wife of defendant No. 3 and has not-been 


appointed by the court as next friend. Defendants Nos. апа a 


Vor, 81;] e 0.1 OHBHOCOURT.O 20 27 5 € т] 


deny "and. contest the claims made іп. tho ‘suit. In their- written Cm. 
statement, defendants Nos. 3; 4 and 5 allege that the Thakurs have 1945, 
acquired Чё to the thakurbari which: аё all material times was Stee Pees Sreedhar 


regarded as trust property belonging fo them and they, subs- jw 
tantially, admit all the allegations in the plaint.. Throughout the Kanto Mohan - 
proceedings these defendants have supported aud ‘claims bys the Mullick, 
plaintiffs. Gentle, F, 


Shortly the plaintit case is that : the Thakurs ‘are entitled to 
the use of, right to, and benefit -of, the whole of the thakurbari, ' 
including the thakurghar, dolebari and durgabari and other parts 
ofthe house which the plaint alleges forms the thakurbari and: 
which is coloured yellow in the plan of the house- annexed to-the’ 
plaint ; they are entitled to be and (о ‘remain located in the’ 
thakurghár ; they cannot be moved to any other part of the house ;: 
the division ‘of ‘the thakurghar, dolebari and other parts of. the: 
thakurbari amongst the defendants ig: іп: derogation - of their. 
rights ; and the suit in which this has been affected is one. in. 
which they were. “not parties- “and pd are not bound ‘Dye the 
division, . - E. 
In several documents ides and Жады which. have been 
: exhibited reference is made only to plaintiff No. 1 Thakur but the 
rights of both Thakurs are alleged to be identical and, therefore, 
it is- convenient to` treat all evidence, oral and documentary, . a3 | 
being referable to both of them. Since: the whole of the Durga- 

` bari is included in the portion allotted to the Thakurs reference to it 
has not been made ; the evidence and contentions relate to^- -the 
thakurghar and the dolebari. ' s 

During the course of the trial considerable argument was direc 
ted fo-the question’ of alleged dedication or partial dedication: of 
 thethakurbari but Mr. S. N. Banerjee; for the: plaintiff Thakurs, 
eventually relied solely. upon a deed of trust dated aist' February, 
1848, by which, he contended; Motilal had conveyed to trustees 
the family house upon trust, inter alia, for ‘use by the Thakurs-of 
the thakurghar for their location and of the dolebari: for the 
celebration of -thé - annual- dolejatra. Не. also -relied,-in support 
of this contention,- upon the ‘several other documents to which 
I have: Menon mn and! -which hereafter - will ¿be - dis: 
cussed.’ - De Sat DE - E Ica E 

The matters’ which ' arise- for “decision upon ; ‘the’ issues -aré 
whether :— m 

a) There was a ‘trust in the Thakur’ favour by the deed. of 


218t February, 1848 ; $ 
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(b) Rani Moni Dassi is entitled to act ж Thakur: next 
friend ; 

(c) the suit is maintainable by reason ot. being instituted by 
Rani Moni Dassi as next friend. 

It is first convenient to refer to Ње oral evidence. Professor 
Asoke Nath Sastri of Calcutta University was called as a witness 
for defendant No. r. He is a Prem Chand Ray Chand scholar 
and his special subject is Vedanta ; he is also the family priest of 
the Mohonlal Mitra family. Part of his testimony related to the 
dedication of a house, or a part of a house, to a Deity and, he 
said, from the religious or scriptural aspect, the solemn ceremony, 
which he described and which includes the Sankalpa and 
Samarparna, is required. Since reliance is not placed upon a 
dedication, reference is not required to that part of Professor 
Sastri’s evidence. He also said that, with respect to moveable 
Deities, the plaintiffs being such Deities, the Sastras do not pro-, 
hibit them being shifted from one location to another. He added, 
he had visited the family house, had seen the room. to which it 
is proposed the Thakur should be removed and there is no objec- 
tion to such removal from the scriptural and Sastric points.of view. 
He inspected the Chandi and other rooms'of the Dolebari, and 


expressed the opinion they had been defiled and need new con- 


secration, even assuming there had been а’ consecration. The. 
reasons for this opinion will appear when I deal with the evidence 
of the next witness. 

Bepin Behari Chatterjee, was called on behalf of the plaintiff 
Thakurs, He said he is 51 years of age and works as a priest. The 
substances of his evidence-in-chief is as follows :— 

He has performed the worship of the Thakurs for 4o years and, 
during the last 20 years, has daily performed the Chandi-patha 
ceremony by reciting the slokas from the Chandi,in the Dalan, 
just outside the door of the thakurghar. - The object of such 
recitation is an invocation to the. supreme primordial force and 
for the purpose of having peace and happiness and to ward off 
evil He has performed the Dolejatra in the mansion for 40 
years, and during this annual celebration, in the spring season, 
the Thakurs are taken to the Dolebari where they remain for 2 
days. No repairs have been carried out to the Dolebari since the 
death of Kumudini (who died in 1917) but it is white washed on 
the eve of the Dol festival. 

„In cross- "examination B. B. ere added to the evidence 
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~sions.~ He said the Thakurs have; been removed’ to other parts 
, Of the house on many occasions; after the death of the wife of 
defendant No. т they were taken to the room where she died 
and the Sastayan ceremony was performed whilst they were there ; 
they have also been taken to the rooms in which other members 
of the family died ; when repairs were carried out to the thakur- 
ghar, and when it is washed, they are removed to another. room 
where they remain forsome days and where the. daily pujas are 
:performed, including the Chandipath and Surjapuja- ceremonies. 
The witness admitted that the room tọ which it is proposed to 
remove the Thakurs is better and la rger than the present thakur- 
ghar. In regard to the Dolebari he admitted that ; during 363 
days in the year, when the chadni is not used for the Dol festival, 
cows and horses belonging to the defendants and their families 
are kept in it ; Defendant No. 3 used one room as a bed room 
and parlour for about a- year (at first he said for a few days);a 
kid has been kept in another room ; and in a third room a- number 
of dogs are kennelled which belong to defendant No. з апа his son. 
From the foregoing oral evidence I find as a fact that: the 
Thakurs have been located for the past:4o years inthe room in 
the first floor, (which is allotted to defendant No.3 by the Com- 
missioner of Partition) ; they are moveable Thakurs and there is 
no religious objections to their removal from the: room where they 
are now located ; the room to which it is contemplated тешоў- 
ing them is better and more commodious than, the present, thakur- 
ghar ; they have been temporarily ‘removed ` to other rooms on 
many occasions, and their daily worship has been performed in 
some of these rooms; except for 2 days in. the year when 
dolejatra is celebrated, the dolebari is put to the uses stated by B. B. 
Chatterjee. - - . 
One further part of this witness's evidence. required reference. 
In reply-to a question from whom he first learnt of the present 
Suit.he said Rani Moni Daási went. to him weeping and- lamen- 
ting and enquired if the Thakurs.would not give рєасе, the matter 
regarding them had been settled but trouble was again arising. 
Apparently-she réferred to the agreement relating to the division 
of the family house and the institution of the present suit in 
which she is the next friend, Chatterjee further ‘said, defendant 
No. 3 told him he (witness) had been asked to go to the plaintiffs’ 
attorneys to: ‘give evidence, defendant No. 3—subsequently connec- 
ted. to Rani Moni Dassi—had brought a suit in dus of = 
'Thakurs. ' S UR Sesh wed. "bote xm s casos 
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From the testimony, which I accept, it is clear that defendant 
No. 3 was engaged in obtaining -evidence and witnesses to testify | 
for the plaintiffs. Defendants Nos. 3,4 and апа -Rani Moni 
Dassi, have not gone into the witness box, although it was alleged 


-by Mr. N. C. Chatterjee; for defendant No. r and whose obser- 
. vations were adopted by Mr. A. K. Sen, for defendant No. 2, 


that the present suit is nota bona fide proceeding but in subs- 
tance and in fact, is a suit by defendants Nos. 3, 4 and 5 against 
the other two defendants, the thakur’s names being used for that 
purpose and whose interests are not the real ‘subject matter of- the 


“suit. 


- The relevant provision of the trust deed dated 215ї February, 
1848 сап now conveniently-bs stated. They are follows :— ` 

Motilal conveyed to trustees a large number of immovable 
properties including "all that upper roomed brick built messuage 
tenement family dwelling house and Thakurbari adjoining there- 
to" (No. бо Colootollah Street) to have and to -hold them to 


.the uses upon the trusts and for the several interests and 


purposes therein expressed and declared and the trustees 
should demise and lease all or any part of the several properties 


-"except only:the said family dwelling house and thakurbari . 


ndjoining thereto at Colootollah which shall be reserved and kept 


‘and used for the residence of the wife and family of the said Moti- 


lal Seal" and the rents and profits thereby derived.in trust to pay 
discharge-and defray the several costs - charges and expenses 
therein enumerated and ."for the expenses of keeping up the 


"worship of the family Idol and the usual and established -expenes 


for poojhas provided that-if any son or grandson and great 
grandson should remove from the family house they should. not 
carry with them any of the jewels furniture glass wares nor 
shall they carry with them or be entitled to remove for any time 
the household God called Sreedhar” (plaintiff No. т). In Sche- 
dule A -of the deed provision is. made for payment out of the income 
of.the sums of Rs. 1000 for Durga Puja and Rs. боо for ee 
annually at the family house. 

The above are short relevant бй from a very DAS and 
elaborate deed of trust. Е 

‘The plaintiffs place reliance upon the inclusion of the words 
“Thacoorbari” and' *Thakurbaree" with the family house being 
one of the properties, conveyed to the trustees ; the direction to 
pay the expenses of the worship of the family idol; the prohi- 
bition against taking the Thakur from the house ; and the provi- 
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sion in the schedule.-for the annual expenses .of:the.two festivals in 
the family house. It was contended by Mr. Banerjee, that the 
above provisions inthe deed created a trust jn favour of the 
Thakurs of the thakurghar and of the Durgabari and Dolebari. 
In.subsequent years some ‘‘of the trusts, or part of them, created 
by. the deed, have been held to fail for reasons which are not rele- 
vant in this suit"but this does not affect the question . whether . the 
above mentioned alleged: trust was created. · 

* ‘Before the meaning and effect of the trust deed’. are examined 
it is convenient to refer to the other documents upon: which the 
plaintiffs rely as supporting the alleged trust. 

Motilal died-in 1854 ; Kanailal, his fifth son, dodi in E at 
which time he-was the owner of-and. was occupying the dwelling 
house. It is not material, in the present suit, how this” was 
accomplished. Kanailal’s will dated 10th-July,. 1883, states that 
the trust funds were in the hands of:a recéiver and it directed 


that, out of his private estate, his executors and heirs should have ~ 


power to-spend annually Rs. 6000 on the-Durga;Puja and Rs. 1500 
on the. Dolejatra over and above the amounts received from the 
trust estate. . 

- Kanailal’s only son, „б, died in 15d; intestate and child- 
"A Kumudini, his senior: widow, applied for: grant of letters 
of administration of his estate. The suit, No. 4 of 1902, was 
marked as a contentious cause in which Kumudini was the :ріаіп- 
tiff and Noyan Manjuri, the junior widow, and one other were 
the defendants. An administrator pendente lite was appointed 
who were directed by. order. dated 28th July, 1903, inter alia, to 
рау to. Kumudini Rs, 1500 per annum for the Dolejatra festival 
and a Шке sum for the Durga Puja and to pay Rs. 5o monthly for 
the daily sheba of the family Thakur. By another order in the 
same suit, dated 26th August, 1904, the: administrator was direc» 
ted to pay each year іо Kumudini -Rs. босо for the Durga Puja 
and to.put-her in possession of the поновне courtyard and 
rooms used on that occasion. 

In 1908, suit No. 9 of 1902 was withdrawn. as s Noyan Madjuri, 
through sher next friend, instituted Suit No. 427 of 1907 against 
Kumudini: for partition of Kanailal’s estate. On 29th January, 
1908; a preliminary decree was passed by consent -by which pro- 
vision was made for the widows and properties were set.apart for 
performance of the religious ceremonies of the Thakurs. | On sth 
April, 1913,-by ап order made in -that suit, the -receiver was 
directed to frame а scheme for provision of the debsheba and 
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other purposes. The receiver reported that Rs. gooo per annum 
was required ; Kumudini put in objections on the ground that 
this sum was insufficient and filed an affidavit, affirmed on 7th 
April, rgr4, by Pundit Ramsebak Banerjee, who described him- 
self as а Brahmin Pandit long associated as such with the family 
of Motilal. In para 4 the affidavit states that, according to the 
custom of the family, the worship of the plaintiff No. 1 Deity had 
always been performed and had to be performed at the family 
residence No. 60 Collotollah Street. On 2nd September, 1915, 
afinal decree was passed in the suit by which, inter alia, the 
receiver was directed to deliver possession to Kumudini of pro» 
perties specified in schedule “C” of the decree as being those set 
apart for the performance of the trusts contained in Kanailal’s Will. 

On 28th November, 1917, the present defendants Nos. 3 and 
4 instituted suit No. 1223 of 1917 against Nayan Manjuri and the 
present defendants Nos. 1,2 and 5 claiming a declaration that 
the present defendants were entitled to allthe properties of the 
estate. On '28th January, 1919, a consent decree was passed. 
One of the terms of settlement provides that the Thakur (plaintiff 
No.1) should remain іа the family dwelling house. In other 
interlocutory proceedings “in the suit, defendant No, з affirmed, 
in an affidavit, dated 5th March, 19:8, that there were Thakurs 
established in the family dwelling house. Defendant No. 5, in 
an affidavit affirmed on 6th March, 1918, stated that since 
Kumudini's death the present defendants had been causing the 
debsheba of the Thakurs to be performed and they, alone, were 
entitled so to do. . Ina later affidavit, affirmsd оп arst March, 
1927, defendant No. 5 stated that the family Idols and Thakurs of 
the family of Motilal werə` located in the house and in which 
there was а separate building known as Dolbari, specially built 
by Motilal, for the performance of the Doljatra ceremony and in 
which it used to be performed every year. 

The above are the several documents upon which Mr. Banerjee 
relied as supportiog his contention that the Thakurs are the bene- 
ficiaries of a trust created by the deed of 1848. - - 

The statements in the affidavits of defendants Nos, а 2 and 5 
are relied upon as admissions. So far as location of the Thakurs ` 
is concerned none goes further than stating, what is common 
ground, namely, that they are established in the-house and the 
defendants are performing their debshe5a. It is not stated in any. 
of these affidavits that the Thakurs are located in any Specilipd part 
of the house. s 
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Particular reliance is placed upon the statement in the second. 


Affidavit of defendant No. 5 that- a separate building known ,as 
Dolebari, was specially built by Motilal for performance of 
Doljatra ceremony. The trust deed makes no reference to the 
Dolebari, it provides only that, out of the income, an annual sum 
of Rs. 5oo should be used to defray the expenses of the Dolejatra 
at the family house. This statement, at the highest, is hearsay ; 
the source of the information is not given ; no document has 
beén forthcoming to, support it ; and the defendant has not been 
called as a witness to bear outthe statement in his affidavit. I 
am unable to accept the contention that this- statement is an 
&dmission binding upon all the defendants and in the absence 
of defendant No. 5 from the witness box I do not accept it as 
reliable or correct. "The use to which the Dolebari has been put 
during the past 30 years, or thereabouts, as a stable, cowshed, 
kennel etc., shews it was not а sacred part of the house to which 
special reverence was required. Its use, upon two days in each 
year, as a place in which the dolejatra is celebrated reflects only 
that it is of a convenient size and has other _ кеен for that 
purpose. 

The other documents upon which reliance is PERA Kanailal’s 
' will, affidavit of Pandit К. Banerjee, orders and decrees, make provi- 
sion for payment of the expenses of the various religious ceremonies 
in the house but none makes reference to any part of the house 
in which a festival or ritualis to be performed except that the 
order dated 26th August, 1904 required the administrator pendente 
lite to put Kumudini in possession of the Durga Dalan court 
for the Durga Puja to be performed there. The affidavit of 
Pandit Banerjee goes no further than stating that the worship 
had always been performed in th» house. If the Thakurs as 
beneficiaries, are entitled under the trust deed to the sole use and 
benefit of the thakurghar it could have been so stated, А 
B In my view none of the documents carry the matter beyond 
the undisputed fact that the Thakurs are located in the family 
house where their worship. has to be performed and the religious 
festivals are celebrated. 

Before returning to consider the provisions in the trust deed 
of 21st February 1848, reference can be made to these authorities, 
In Ganggi Reddi v. Tammi Reddi (1) it was held that when the 
. profits of a usufructuary mortgage were not all applied to charity 
but merely were treated as the purse from which. the expenses 

(0) (1937) І. К. 541. А. 136; 45 C. L, J 5а, 2-5. 7 
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of the charity were met, there'was no dedication to a charity. “Іп 
Anath Nath Day v. А. В. Mackintosh (1) two brothers agreed 
in writing that for 20 years after the death of the survivor of them 
their executors should perform puja at their dwelling house out 
of the income from specified property ; it was held, in such case, 
there was no dedication of the house and, at page 71, Macpherson, 
J, observed “there is a great difference between setting apart 
property to provide an income for religious purposes aud merely 
saying that the ceremonies which аге to be paid for out of that 
income shall be performed in the family dwelling house”, 

By the deed of trust Motilal conveyed a number of immoveable 
properties, including No. 60 Colootollah Street, to trustees ; all 
these properties, except the family house, were to be let on leases 
and the rents and profits thereby derived were to be used to 
defray the several costs charges and expenses, herein specified 
including the worship of the Thakur and the annual ‘celebration 
of the Dolejatra. The rents and profits of the leases formed a 
fund out of which the expenses of the worship and festivals were 
to be paid. The provision, that the expenses of the festivals at 
the family house should be paid out of the income of the- trust 
estate, did not have the effect of dedicating any part of the house 
as a Dolebari, or of creating a trust of the part of the house ‘in 
which the dolejatra might be performed. The deed contemplates 
the festival being performed in the house but the part in which 
the ceremony should take place is not even prescribed and no: 
mention is made of such part or of a dolebari in any place in the · 
deed. The same observations apply to the worship of -the Thakur j 
there is no reference to a thakurghar nor to any -part of the house 
in which the Thakur was located. The house is -described as 
“family dwelling house and thakurbari adjoining thereto” ‘at two 
places in the deed, which house is not to be let on lease but is 
to be reserved kept and used for the residence of the family. 
“Adjoining” means contiguous with, neighbouring, next in order. 
"The alleged thakurbari is in the middle of family house, accor- 
ding to the plan annexed to the plaint. The provision that, if 
any son, grandson or great grandson should remove from’ the- 
family house,-he ‘should not carry with him or be entitled to 
remove the Household God, is in the same part of the deed and 
should be read with a similar prohibition with respect to jewels 
furniture and glassware. This is a prohibition against removal : 
from the house, and not from one part of the house to another. It 

(1) (1871) 8B. L. В. бо. — d 
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` ieno part- of: the plaintiffs! case-that any: part of the, house -had 
been dedicated-to the Th.kur Ьёѓоге“ Һе deedswas executed į ather 
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Motilal had““‘a good-sure perfect absolute and undefeasible: estate 
of inherita~ce-in fee simple in- possession .of -and in all-.and. every 
the messuages lands tenements herediments and premises” in the 
deed mentioned. No part of the family ;house.belonged (о the 
Thakur prior to the date of the-deed and I can:find:nathing.in it by 
Which the thakurbari or any part of it, including the ‘thakurghar, 
was conveyed in trust-for the Thakur, 

In my opinion the Thakurs are installed in the family „house 
where'they are entitled to remain ‘and from where:they :must.rot 
be-removéd-but, although- they -have been ‘located-or:kept-in the 
present thakurghar for many years, #ћіз тоот is only placed at 
their 'disposal-and they have: no-rigbt. to insist upon -remaining 
there and опе can be removed'to-another suitable.part.of. the house. 
Further; the Thakurs have no rights in respect of the ШОР апа, 
it would follow, the-durgabari. 
© "Ag--above ‘mentioned, criticism was mide Љу Mr. N..C. 
Chatterjee, оп: behalf of ‘defendant’ No. 1, that the :suit is. not 
brought "bona fide-on'behalf of the Thakuws but,-in :substance and 
in fact, із a suit by defendants? Nos. 3, 4 апа :5, who ‘have .suppor- 
ted the plaintiffs case throughout the ‘proceedings, -against 
defendants Nos. т апа 2. Learned Cotinsel, in support of. his 
criticism, referred to defendant. No. з being.actively engaged to 
obtaining evidence for the plaintiffs. A Thakur: has legal : rights 
which are enforceable by suit arid, if the present suit is properly 
constituted, it cannot be dismissed because the plaintiffs’. claims 
are supported by some‘of the'defendànts, one ‘of whom:had. helped 
in'the preparation of the plaintiffs’ case. 

-A/Hindu Idol has а ‘judicial status :and:the .capacity .to sown 
property-but ‘this is only in an ideal sense: [-Prosunno . Kumari 
Debya y.- Golab/Chand: Baboo -(1) ]. It has:the > powbr- of suing 
and being" suéd and--its-interest is attended.to:by the person -who 
bas the'Deity-in his. charge-and who -isin"law:its manager . [..Pra- 
mátka Nath “Mullick-v. Pradyumna Kumar. Mullick; (2) ]. -The 
possession‘arid management of a Thakur's property. ‘belong to .the 
shebait together-with the right to -bring. whatever -suits -are. neces- 
sary.for -protection "óf-the:property, which right.is. vested зіп „Ше 
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sebait and not in the Idol [ Maharaja Jagadindra Nath Roy ^ 
Bahadur v. Rani Hemanta Debi (т) ]. The procedure of Indian 
Courts allows for a suit in the name оѓ the Idol or Deity though 
the right of suit is in the sebait [ Mosque known as Masjid Shahid. 
Ganj v. Shiromani Gurdwara Parbandhak Committee (2) ). 

It emerges from the forgoing authorities, decided by the Judi- 
cial Committee, that, whilst a Thakur can sue or be-sued, the 
right of suit is vested in the shebait or shebaits, if more than 
one, and not'in the Idol and,-inspite of being so vested, the 


- procedure of the Courts allows a suit to be brought in the name of 


the Thakur, 

Since the right of suit is vested in the sebait it must follow 
that, ordinarily, he alone can institute a suit in the Thakur’s name. 
When there are a number of sebaits this right js not theirs 
severally but they must act jointly Usually all the sebaits should 
join as co-plaintiffs in a suit-brought on behalf of a Deity, and 
only such of them should be made defendants as are unwilling to 
be joined as plaintiffs or have done some act precluding them 
fiom being plaintiffs Vide Nirmal Kumar Banerjee v. Jyoti Pro 
sad Banerjee (3) and the authorities therein cited ; this principle 
must be the same whether the suit is in the name of the Idol or in 
the names of the sebaits. In special circumstances, one or some of 
the sebaits can institute a suit and, in such instance, the other 
sebaits must be made defendants. | 

In the circumstances it appears, since all the defendants ате 
the sebaits of the plaintiff Thakurs and defendants Nos. 3, 4 and 
5 are asserting rights.of the Thakurs in a thakurghar and dolebari 
at No. 60 Colootollah Street, which defendants Nos. 1 and 2 are 
disputing, that the proper course would have been for the first 
group of defendants to have instituted a suit in the name of the 
Thakurs against the second group as defendants. Instead of this 
being done, the suit was instituted with the wife of defendant 
No. 3 ав next friend of the Thakurs and all the sebaits being made 
defendants ; this has occasioned Mr. Chatterjee’s critical obser- 
vations as to the nature of the.suit. If however, the suit is properly 
constituted the Thakur's right can be adjudicated in spite of the 
procedure having been adopted which has been criticised. 

In considering whether the suit is duly constituted, two factors 
have to be borne in mind (a) Rani Moni Dassi is a worshipper 


a) (1904) L. R. 31 I. А, 203 ; I. L. R. 32 Calc. 129. 
(а) (1940) L. R. 67 I. А. 351 ; 73 C. L. J. 199. 
(3) (1941) I. L. К. a Calc. 128 (136). 
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of the Thakurs and (b) she has not been appointed by the Court 
-as next friend but the suit was instituted without such appoint- 
ment having. been sought or made. Objection to the maintaina- 
bility of the suit:is made on the ground that in the absence of 
appointment by the court, a person cannot institute a suit in the 
name ofa Thakur, except‘a sebait, no matter what interest that 
person may have in the Thakur or its property. 

The question of the institution of a suit in the name of a 
Thakur by a next friend, who is not appointed by the court, has 


arisen in two recent decisions in this court. In Thakur Sree . 


Sree Annapurna Debi v. Shiba Sundari Dassi (1) Sen, J, held 


that such suit is not bad; thé learned Judge appears to have’ 


been of opinion that the- rules relating to a suit by a minor can 
be invoked and followed in a suit by a Thakur. The other case 
is Zarit Bhusan Roy v. Sree Sree Iswar Sreedhar Saligram Sila 
Thakur (2) in which Nasim Ali and Pal, JJ. sitting as an Appel- 
late Bench both expressed an opinion contrary to that of Sen, J. 
Mr. S. №. Banerjee, for the plaintiffs, argued that the above opi- 
nion was not required for the decision in Zarif Bhusan Коуз 
case (2) but, even ifit is not odser, this decision is not binding 
upon me and, also, I am not obliged to follow the decision of 
Sen, J. "Both must receive my respectful consideration but I-am 
at liberty to prefer whichever one 08 these - -authorities b think 
should be followed. . 

` It is not in dispute ‘hat, ordinarily, a zebait aoii institute a 
suit іп the name of a Thakur. Itis also not in dispute that a 
worshipper in his own name as plaintiff, has a right of suit in res- 
pect of ‘the Thakur and its debutter property. This was decided 
in Giris Chandra Saw v. Upendra Nath Giridas (3) in which the 
interest claimed was for the benefit of the Idol. In Paschbart 
Roy v. Amode Lal Виган (4), Mukherjea J., observed that, when 
the sebait himself is -négligent- or alienates debutter property in 
breach of trust, any mérüber ofthe family may maintain a suit on 
behalf of.the Deities-tó recover the property and, as authortty for 
this statement, - Giris: Chandra аш? case (3) was quoted. These 
observations were made in a suit brought by a member of the 
family and not- by a Thakur and-the question considered was 
- whether such person could sue in his own name and right, it was 


(1) [1944] I. L. R. 2 Calc. 144. e 
(a) [1941] I. L. К. 2 Calo. 477. = р : а 
(3) (1931) 35°C. W.N. 768, . CEPI 
(4) (1997) 41 C. W. N. 1349. ` n "Ns 
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not whether he could represent the Deity in-a suit. It is- in no 
sense a‘decision-that'asmember of a family, who is. not a sebait, 
can institute a suit as next friend of a Thakur. In Sri-Sri Kalimata 
Debi-v...Nogendra Nath Chakraburtty (т), Chotzner J., held that 
in the ‘absence of the scbait declining.to sue, a-suit was. bad which 
bad been instituted in the name:o^ a Thakur with a worshipper as 
next friend. А Deitycan be represented in legal proceedings by 
а person, other than a sebait, when the court appoints a next 
friend for this purpose as was directed by the Judicial. Committee 
inc Pramatha Nath. Mullich-y. Pradyumna Kumar Mullick (2), 
which, procedure, was directed to be followed in. Kanhatya Lal 
v. Hamid Ali (3) and, in Sharat Chandra Shes v. Dwarkanath Shee 
(4), Lort-Williams, J., appointed a disinterested person to act as 
next friend of a Thakur. | 

The correctness of the procedure, which has: been followed in 
this-suit, is asserted .onithe ground that Order 32 Civil Procedure 
Code‘is applicable. The relevant portions оќ. the order. are the 
following: Every suit by a minor shall be instituted in his name 
bys а person’ called the next friend. (rule 1) ; on being satisfied a 
defendant is a-minor.the court shall appoint-a ргосег person to: 
be guardian for the suit for the minor (rule 3 (1) ) ; any person 
of-sound mind,who has-attained majority may act as next friend 


or guardian (rule-4) 5 the. provisions in rules 1 to r4, so far as 


applicable, shall extend to persons of unsound mind. (rule 15). 
A-minor can institute a suit by a next friend and defend a 
suit by a guardian ad litem because there are rules which во 
provide ;.inthe absence of these rules there would be no pro- 
cedureifor a next friend or a guardian to act on his behalf;.the 
rules apply to a: person: of unsound mind because there is. an 


-express provision for their application ; there. is not a similar 


provision with respect to а ‘Thakur. The only reason. supporting 
the contention,, that. the effect of the rules should be applicable 
to a Thakür, is expediency. Expediency was, apparently, an 
insufficient reason with respect to person of unsound: mind, if it had 
sufficed, there-would have been no need for rule-15. 

Whilst there are similarities in the status of a minor and. of. a 
Thakur e: g» they are both incapable. of managing their- property 
and protecting.their interests, there are also. dis-similarities e. g.,.the 


(1) (1027) A. I. R. Calo. 244. 

(а) (1095) L. R, 521. A. 245 ; L L. В. sa Calc, 809; 4t C. L. J. Й 
(3) (1933) L. R. 601. А. 263; s8C.L. |. 443. . 

(à) (1930) I. L. R. 58 Calc. 619. 


\ 
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Contract Act denies a:contractual. capacity. to a minor but does 
not extend that incapacity (о. а Thakur...In Surendra Krishna 
Roy. Shree Shree. Ета»? Bhubaneshwarit Thakurani (1). Rank- 
in,.C..J. observed, “the doctrine that an Idol is a perpetual minor 
їз, in my judgment, an extravagant doctrine, contrary {0 · ће 
decision of the Judicial Committee: in. such cases.as Damodardas 
v. Lakhamdas (2); he said."Iam not prepared to hold, as.a 
matter of. construction of the Limitation Act, that an Idol. is a 
perpetual. minor”. From these observations it must follow that, 
since a Thakur із nota perpetual minor, it is nota minor at all. 
I can see.no justification to apply that part -of the Code, which 
relates solely to a minor, to an entity who is not a. minor -unless, 
as in the case of 8 person of unsound mind, there is a provision for 
itto be done. That being the position, there is no method of 
procedure by which Rani Moni Dassi, who is not a sebait and 
has not been appointed by the court as next friend of the Thakurs, 
can represent them in the. suit. Without correct representation 
their suit is not.properly constituted. ' * 
There is, in. my. opinion, an.additional reason against a person 
who is not a sebait, and who is not appointed by, the court to: do 
so; representing, a Thakur as next friend. I-have previously 
ppinted.out that,- although a Thakur can sue, the right of suit is 
vested ‘in. the. sebait. No person, -upon his own initiative, can 
“exercise a right which is vested in another person, In this: respect 
the position of a Thakur is different to that of a minor: whose 


right of suing is.not vested in some. other person. That leing. 


the'position, a worshipper, or any.other individual, cannot exercise 
the right of suit which-is vested in the sebait and consequently-a 
suit in the name of a Thakur cannot be instituted: -by such person 
athis own will and pleasure.. When: a.sebait fails or refuses to 
exercise his right of suit then, in а proper- case; the court can 
appoint'any;person, interested or disinterested in. the. Tlhakur or 
its property, to represent.the Thakur:as:next friend and to institute 
а suit in its name. 04 

With respect, I perfer the opinion: expressed’ in Zarit) Bhusan 
Roy v. Sree Sree Iswar Sridhar Saligram Thakur -(3) to that in 
Thakur Sree Sree Annapurna Debi v. Shiba Sundari Dassi (4). 
For the reasons given, I have come to the conclusion that the suit is 
not properly instituted and i is not maintainable as framed. 

(1) (1983) 1.1. R. бо Cale. 54 (73). 

(2) (1910) L. В. 371. A. 147 ; L L. В. 37 Calc. 885; 12 C. L. J. 110. 

(3) (1941) I. L. R. 2 Calc. 477, x 

(4) (1944) I. L. R. з Calo, 144. 
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It is of interest to observe that in Mullick’s case, (т) which was - 
suit by one sebait against other sebaits of a household deity who 
"was not a party to the suit, the Judicial Committee expressed the 
opinion that it would be in the interests of allconcern:d that the 
Idol should appear by а disinterested next friend appointed by 
the Court and humbly advised His Majesty that the case should 
be remitted to the High Court to be dealt with in accordance 
with its report. The Idol could not be joined as a plaintiff to the 
suit and in order to appear it would have to be made a defendant. 
The direction that itshould appear by a next friend appointed 
by the Court is an indication that an Idol should always be so 
represented even when it is a defendant, whereas a minor defeudant 
is represented by a guardian ad litem. ` 
- The suit fails and is dismissed. Iam satisfied that the third, 
fou th and fifth defendants in substance and in fact are the plain- 
tiffs and have used the name of the third defendant’s wife Rani 
Moni Dassi merely as machinery to institute the proceedings most 
likely with a hope that in the event of the suit being unsuccessful, 
they would be able to avoid the ordinary liability as to costs which 
follow such an event. : А 
That being my conclusion І shall follow the principles whi 
were indicated in /ofm/ee Chunder Skin v. Anundo Гай Doss (а) ; 
Juggut Chunder Roy and others v. Roop Chand Shaw and others 
(3) and Ketokey Charan Banerjee and others v. Sm. Sarat Kumari 
Debi (4), І _ 
There will be an orderin favour of the first defendant with 
certificate for two Counsel and in favour of the second defendant 
for costs to be paid by defendants 3, 4 and 5. 
R. N. Dhar: Solicitor for the Plaintiffs. 
Fox- and Mandal, R. Mullick, №. С. Bural and Pyne: Solici- 


f т tors for the Defendants. 


BR C. & A. T. M. Suit dismissed, 
(1) (1925) L. R 5a I. А. 245 ; I. L, R. 5a Calc. 809, 41 C. L. J. 551. 
(а) (1865) 14 W. R. (А. О. J.) т. 
(3) (881) I. L. Б. б Calc. 811, 
(4) (1917) a1 С. W. N. 826. 
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E APPELLATE CIVIL. 


“Before Mr. Justice R. C. Mitter, and My. Justice 
A. S. M. Akram, 


THE l'ROVINCE OF BENGAL - 
v. 


THE BOARD OF TRUSTEES FOR THE IMPROVE- 
s MENT OF CALCUTTA.* 


Compensation —Kequisition— Defence of-India Rules, Rule 2(11)— Defence of 
India Act (XXXV of 1939), Section 19—Land Acquisition Act (I of 1894), 
Section 23(1)—Market value—Acquisition of interest ın land, namely 
possession—Test for determining market value. of land—Reni—Undeve- 
loped building sites—'Rownd-about? . land—Lake—‘Excavation Area’— 
Park—Corporation—Special purpose set ont in notification—Calcutta 
Improvement Act (V. B. C. of 1911); Section 8. : 

. Under five notifications of diverse dates the Province of Bengal requi- 

sitioned a large area of land in what may be termed the Lake area under 
rule 75A of the Rules framed under the Defence of India Act. The ‘said lands 
are vested in the Board of Trustees for the Improvement of Calcutta. They 
fall roughly into two blocks—one to the north of a broad road and the other 
to the south thereof. The lands of the northern block are surplus lands laid out 
by the Board as building sites and intended for sale, with an exception of an 
area of 43 cottas called “ round-about" at the junction of four cross roads 
which was intended by the Board to be kept open for ‘ornamentation and for 
regulating vehicular traffic, The scheme had not been fully executed at the 
date of the requisition. = Us 


The southern block of land had been. acquired by the Provincial Govern- 

_ Ment for the Board not for the purpose of any improvement scheme but for a 
^ purpose which was incidental to and necessary for enabling the Board to carry 
out improvement schemes in other localities. At the time of the requisitions 
under Rule 75A a portion of the southern block had been coaverted intoa 

‚ lake, the earth taken out having been used for raising the level of lands in 
improvement schemes, a portion called the “Excavation Area” has been 
reserved for lake to be dug in future for a like purpose in view, but was being 
then used as a park and the rest had been made a park. Some of the lands 
of the northern block had been fully developed as building sites and were 


ready for sale at the dates of the requisitions and the others had also been 


Е. Appeals from Original Decrees Nos. 71 to 75 against the decrees of 

J. De, Esq., Arbitrator for 24-Parganas and Calcutta at Alipore, dated the 15th 

December, 1944 in Reference Cases Nos. 30 to 34 of 1944, and Appeals 

Nos. 162 and 163 of 1945, . against the decrees of. J. De, Esq., Arbitrator for 

724-Раграпав and Calcutta at Alipore, in Requisition . Cases ‘Nos, 72 and 7y of 
~ 1944 respectively, dated the 29th March, 1945. . - 
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plotted as building sites to which access.roads, had been made, but the roads 
had not been metalled or sewered and no water and gas mains had been laid 
out, and those works could not be completed for lack of materials on account of 
war conditions : - 


Heid, that the Board is entitled to substantial and not symbolic compen- 
sation for every description of land requisitioned. Compensation is ta be paid 
for undeveloped building sites on the same basis as the developed building 
sites, 


"That the Board is entitled to.adequate compensation for the *round-about' 
land, lake, *Excavation-Área'.and park and ‘the basis of compensation ів fair 
rent, 


A Corporation is the creature of. statute, It will have only those powers 
which have been .expressly conferred on it by the statute « which has created it, 
and also all such other powers which may be necessary for: effectively carrying 
out the purpose for which it was created, and also all-such powers:as may be 
incidental and necessary .to the.exercise of the powers. expressly conferred on 
іє. „А Corporation which has been given the right to-own land -would neces- 
sarily have the power to alienate.it for апу interest it may deem fit, «unless 
restrained therefrom 'either expressly or by implication, provided, however, 
such alienation be in the Ordinary mode of conducting its. business, or 
operations. è - 


Where the special purpose isset out inthe instrument or-notification of 
acquisition, any. user by the Corporation for a purpose other than that: speci- 
fied is unlawful and can.be restrained by persons interested or áffected by the 
deviation. 


Bostock у. North Staffordshire Railway Co a) applied. 


‘Tbe right conferred ou the Board of Trustees for.the Improvement of 
Calcutta by section 81 of the Calcutta Improvement Act of 1911 to sell, lease 
Or let for hire the lands vested in it has been taken away in respect of lands 
acquired by the Government for the Board for the express purpose of providing 
an open space for ventilation and recr eation. 

The position of the Board in reg ard -to the Park is—that ‘the Board i is' the 
owner, has possession, holds it for the benefit of the public-but under‘ the law 
cannot put it to any other purpose and has no right to sell, lease-or let on hire 
the same or any portion thereof. - 

Held, that the-Board {s-entitled to get compensation for "losing possession 
of Park by reason of the requisition, ` 


. "Monmath Nath Mitter v. Secretary of State for India in Council (2) 
distinguished. © ' 
“Hilcoat v. Archbishop Сайн» & York (3) and Lord Shand's Award 
in respect of the Prince’s Street Gardens (4) referred to. Р 
7 Compensation or- which is the same thing as loss to the owner, is to be 


~.(1)-(1855).94.L. Jo 9: В..225. = 
(3) (1897) L.. Rag QA 177 ;1.1...К.:25.Са1с,.194. ` 
(3) (1850).10 С.В. 327 ;-138-E..R..132. 
(4) Crisp ou Compensation, p. 916, 8th edition, 
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4 
tested not by what would be its value to person acquiring it :. Stabling v. 
Metropolitan Board of Works (1). The compensation must be tested 
by the loss to the owner, but in estimating his loss itiá legitimate to 
disregard the restrictions оп тр which was Siting 1 at the time of 
acquisition. ' : 


The true test for determining the market value of the land is not what 
the owner was doing with it at the date of notification but what he could have 
done at that time, if he so wished or in other words what right he had then. 


The general principle is that the value of the land should be calculated with ` 


reference to the most lucrative and advantageous way -in which the land might 
be used: Ujagar Lal ү. Secretary of State for, India in Council (a), One 
aspect of this principle is the concept of ‘potential'value’ as explained In 
In re Lucas (3) ; Cedar Rafids (4) and Raja. Vyricherla Ye The ' Reosnue Digi- 
sional Oficer, Vieigapataw (5). ERST. WE UE "m 


Reasonable interest for the period of the requisition oa the market valüe ' 


would be compensation оп the basis of market value, but it is not the market 


value of the interest. 


` 


^ The word ‘requisition’ in Rule T of the Defeace of Indiâ Rules in- 
relation to land without more is ‘acquisition’ of an interest. in land for atime 
or for an uncertain period as the case may be, - 


Section 19 of the Defence of India Act, 1939 governs requisition also, and 
by reason of clause (e) thereof compensation has to'be awarded to the owner of 
the land requisitioned and that on the basis of section а3(1) of, the Land 
Acquisition Act, 1894, with such adaptations as the nature of the case may 
require, Ав sub-section (2) of section 23 of the Land Acquisition Act, 1894 
has not been made applicable the owner would not be entitled to the sanag 
compensation of 15 per cent. з 


~ Where the land has been acquired di and out under the Defence of India 
Rules the owner must have the market value thereof, which means the fair 
price which a willing seller not obliged to sell would have got from a willing 
purchaser at the date of the notification for acquisition ; and that where only an 


interest in land acquired under these" Rules, as foc:instaüce only possession, . 


-the owner must have the market value of that interest, if by its nature it has 
a market value. If by its nature it basa value there is по escape, as there is 
the statutory liability under section 19(1) (ô) of the Defence of India Act, 1939 
to pay somipensation on the basis of ке market value ‘of ‘the interest 
acquired. - ‘ т - : c А 


Тһе effect of requisition under the Defence of India Rules ls to deprive ‘thé 
owner of his gosesesion and must therefore be fair rent, - : 


. (1) (1870) L. R..6 Q. В. 37. РКЕ А | 
(а) (1911) L LR. 33 All. 73». ——- i соч 
* (8) [1909] 1 K. B. 16, E Ms Ж н 
(4) Стот4] А. С. 569. © - ук о pete ga 
(5) (1939) L. К. 661, A. 104; 70C. L, J. 511. . 


187. 


Crit, 
The Province of 
Bengal 
v. 

į The Board of 
Trustees for the 
Improvement of 

Calcutta. 


188+ | 
Crvit. 
1946. 
wy 


The- Province of 
Ben 


February, 20. 


THE CALCUTTA LAW JOURNAL. [Von 81. 


Appeals by the Objector. А 

The material facts appear from the judgment... ` P 

Messrs 7. M. Bose ( Advocate-General), РР, Mookerjes 
Paresh Ch dra Mitter and Amarendra Nath Mid fun the 
Appellant. vss 

Messrs. Atul Chandra Gupta and Kushi Prasun, Chae юн the 
Respondent. ` 

Ce А. Ve 


The judgment of the Court was as follows : 


“Under five notifications of diverse dates the Province of: Bengal 
requisitioned a large area ‘of land in what may be termed thé Lake 
Area, one of the beauty spots in the town of Calcutta, under rule 
75A of the rules framed under the Defence of India Act, (ХХХУ of. 
1939). The said lands which are depicted in different.colours in 
map, No.-19 are vested in the respondent, the Board of Trustees for 
the.Improvement of Calcutta (hereafter called the Beard), They. 
fall roughly into two blocks—one.to the North of a broad road. 
constructed: by the. Board called the Southern Avenue and the 
other-to the south thereof. No claim has been made by the Board 
оге running within the area requisitioned. y 


The lands of the northern block are surplus lands of: Scheme 
No. XLVII laid out by the Board as building sites and а 
for sale, with the exception of ап area of 43, cottas called "an ` 
island” or "roundabout" at the junction of four cross roads which | 
was intended by the Board to be kept open for ornamentation and 
for regulating vehicular traffic. Scheme Мо. XLVII was а general 
Improvement Scheme as defined in section 36 of the ‘Calcutta | 
Improvem:nt Act (Bengal Act V of 1911). This: Scheme had - not 
been fully executed at the date of the requisitions.” 


The so ‘uthern block of land had been acquired by the "Próvin- 
cial Government for the Board not for the purpose of any im- | 
provement Scheme, such as a “General Improvement Scheme”, р 
or a “Street Scheme”, or a “Rehousing Scheme” but for a purpose 
which was incidental to and necessary for enabling the Board to 
carry out Improvement Schemes in other localities, One of decla- 
rations for acquiring lands in the southern block was made on 14th 
December, 1915, under Section б of the Land- Acquisition Act 
(т of 1894). Itis Exhibit B (Part II page 110); other. déclarations 
were to the same effect, The material portion of Exhibit B runs 
thus ; "P 


ine 
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s "Whereas it appears to the Governor іп Council: that land is 


Й оа tobe taken by. Government zat the expense-of the Calcutta 
-'IAmproyement Trust: for:& public purpose ‘viz.,: for the purpose of. 


obtaining a sufficient supply of earth for the operations of the 
Trust and for the- construction of a: park and slake іп villages— 
^ Müdiali ete....:......0:..it is declared -Ша{ {ог the above purpose 
а piece of. land measuring more or, .less 412 bighas of standard 
- measurement bourided-on the... ...3..18 .requifed‘within the afore- 
- said villagés of-Mudiali &.". The purpose of. -excavating a lake 
' was for getting.earth which would be. required to raise the level 
of'lands in Improvement. Schemes, At the time. of :the requisi- 
tions :under -rule 75A.a portion of the southerm block: had been 
` converted into а lake, the earth taken out having been used: for 
raising the level of. lands. in; Improvement Schemes, a portion 
“` called the “Excavation Area” -has-been’ reserved. for lake to be 
‘-dug in futuré-for a like purpose-in view, but was being ‘then used 


-. ав а park:and the rest had been made a park. iThe-park is to 


- the south-of the lake and north of the railway. embankment of the 
7 Budge' Budge line: of. thé Bengal Assam Railway. . ‘i. - 

Їп :view ‘оѓ the provisions. of ‘section 19. of the. Defence 
_-of - India : Act the Board claimed substantial--compensation’ for 
.every. description.. of -land requisitioned... The claim. was a 
claim of monthly rent calculated on the basis -of 5 per.cent return 


-L-on the:“‘market: value” of the.land: g/ws occupiers share’ of ‘muni- 


-: cipal rates. The Collector. of Twenty four Parganas’ who. repro- 
- Rented tlie-Government in the. negotiations -with. the Board recom- 
-mended acceptance of the Board's terms. but the Province of 

Bepgal did not accept his recommendations. . The. position . that 

- -the Province cf .Bengal took up in all the: cases таз that only a 

ee compensation in the shape of rentat- the rate of- Re. r 
“per, cotta per month was payable.- The: reason in support of 
symbolic compensation is stated in the. several references -made 
by the Collector to the arbitrator appointed , under section 19‘ of 
the Defence. of India Act in the following words : _ 
Ё - "Prior to -the requisition the property was-lying. vacant for 
which the owners derived no income whatsoever. They have 
- therefore suffere і по loss-for which they -can claim compensations, 
. For-thisrreason-a symbolic OPINN of: Re: 3 pers hata’ per 
mensenr has been assessed", - , te, : > 
“There. being no agreement: on the amount of:compensation 
“five references: were made under. ‘section 19(1)-(b) : of ‘the: Defence 


of India Áct to Mr. De, who was the^then Additional Distiict - 
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Judge of 24-Раѓрапав, They were numbered as Land Acquisi- 
tion Cases 30 to 34, and 7a and 79 of 1944, which correspond to 
Appeals from Original Decrees Nos. 71 to 75, 162 and 163 c of . 1945 
respectively. 

Cases Nos. 30, 31, 33 and 72 relate to the northern block of 
land, of which Case No. 33 is in respect of the “roundabout” -and 


1 some surplus lands to the north thereof intended to- be. sold as 


building sites. Cases Nos. 32, 34 and 79 relate to the southern 


` block, of which case No. 32 relates to. the lake, No. 34 to the 
-< park to the south of the lake and No. 79 to the “Excavation Area", 


Some of the lands of the northern block had been fully .developed 
as building sites and were ready for sale at the dates of the requisi- 


^. tions and the others had also been plotted as. building sites. to 


which access roads had been made, but the roads had not. been 


- metalled or sewered and no water and gas mains had been laid | 


out, and those works could not be completed for lack of materials 


‘on account of war conditions. The Arbitrator appointed under 


section 19(1) (b) of the Defence of India Act held that the claim 
to pay only symbolic - compensation was not admissible.: He 


. assessed compensation in the shape of monthly rent calculated 
"at five per cent on the market or sale value of the lands, which 


he valued at different rates - ranging from Rs, 2800 to Rs,-3000 
per cotta, For the Jake he took Rs, 1000 per cotta, The Board 
claimed no compensation forthe roads which had been requisi- 


- tioned and so no-compensation was given for them. There is 
` по controversy before us relating to the figures at which market 


value of the requisitioned lands has been assessed by the ичин 
The contentions in support of the appeals are. 
(i) -That only symbolic compensation is permissible for - every- 


- thing that bas been requisitioned ; 


(ii) Alternatively, that no compensation ought to be given | for 
anything except for the fully developed building sites in the northern 


` block and that with regard to them the measure: of compensation 


should be the interest at 3.6 per annum on the market value, and 
(iii) That in any.event the amount of compensation avarice 


- by the arbitrator is excessive. 


The first two questions depend upon the construction of sec- 
tion 19 sub-section (1) clause (e) of the Defence of India “Act, 
and as that has been modelled, as it-must be, on section 299 of 
Government of India Act of 1935 its construction must be’ made 


^ in the light of the provisions of the last mentioned section of “the 
- Government of India Act. 
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7:  . The relevant portion of section 299 requires that land [which 
2 ‚ Includes immoveable property of every kind and any right in or 
"over such propery—(sub-section 5) ] can only be acquired under 
~ the authority of law and only under a law which provides for the 
“payment of compensation and.............«.. cesses Specifies ‘the 
^.principles on which and the. manner y which: it is to be 
: озш : : 

-Rule a (ii) of the Defence of India Rules йы the term 
: .. “requisition” and rule 75 A deals with requisition of moveable and 
Г аан Де, -property. . According to its definition requisition 
"means taking over of possession by the requisitioning authority— 
. the Central or the Provincial Government as the case may be— 
. and in relation to the- owner of immoveable property the effect is 
that the owner is deprived of his possession, though not of his 
- ~ Ownership, unless under sub-rule (2) of rule 75A the requisitioning 
jp ташу choses to acquire the property out-and out. On requisition 
i,the owner loses his possession only which is transferred to the 
: : Requisitioning - “authority. Requisition in relation to land without 
ғ, more is thus the “acquisition” of an interest in land for а time or for 

~an uncertain period аз the case may be. у 
Section 19 of ‘the Defence of India Act does not in terms sonal 
of requisition. It however contemplates the- case of “temporary 
*, acquisitions" also [clause (е) sub-clause (ii)]. In view of that provi- 
~ sion in the Defence of India Act and of the provisions of 
`1 section 299. sub-section (2) read with sub-section (5) of the Govern- 
+ ment of India Act we hold that section 19 of- the Defence of India 
: Act governs “requisitions” also, and by reason of clause (e) thereof 
..compensation has to be awarded to the owner of the land requi- 
- .Sitioned and that on the basis of section 23(r) of the Land Acqui- 
sition Act of 1894 with such adaptations as the nature of the case 
may.require. -As sub-section (2) of section 23 of the Land Acquisi- 
j tion Act has not been made applicable-the owner would not be 


: entitled to the statutory compensation of fifteen per cent. Leaving · 


aside clauses secondly to sixthly of section 23(1) which are not 
i „material to the case before us, the position is that where land has 
- been acquired out and out under the Defence of India rules the 
owner must have the “market value" thereof, which means the fair 
price which a willing seller not.obliged to sell would have got from 
` а willing purchaser at the.date of the notification for acquisition ; 
and that where only an interest in land^ has been acquired under 
- these rules, аз for instance only possession, thé owner niust have 
the “market value" of that interest, if by its wafsye it has а market 
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value. If by its nature it Eas.a value there is no escape, as there is 


the statutory liability under section то(т) (e) of the Defence of 


India Act to pay compensation on the basis of the "market value" 


of the interest acquired. The ground given by the Province of 
Bengal as stated in the Collector's references in support of its 


contention for symbolic compensation is in our judgment substantial, 
for if pushed logically it would mean that no compensation would 


have to be paid to the owner in the case of an out arid out acqui- 


sition where the land was at the time of the acquisition lying vacant. 


The true test seems to:us to be not what the owner was doing with ` 


--it at that time but what he could have done at that time, if he so 


- -wished or in other ‘words -what right he had then. Тһе general 


principle as was conceded in Ujagar Lal у. Secretary of State for 
- India in Council (х) and laid down in many . other cases is that the 
- value of the land should be calculated with reference to the most 
lucrative and advantageous. way in which the land might be used. 
One aspect of this principle is the concept of “potential value" as 


explained in Jn re Lucas (a); Cedars Rafids ett. (3) and Rajak 


Vyricherla v. The Revenue Divisional Officer, . Visigapatam (4). For 
the aforesaid reasons we cannot accept the contention of the Pro- 
` vince ОЁ Вепра1 that for all that has рева requisitioned ы symbolic 


:"compensation is payable. - 
The foundation on -which the alternative contention "of the 
learned Advocate General has-been rested is the evidence of Mr. 


Parks, the thén Chief Valuer of the Board, and the notifications of 


*'the Provincial Government under which the-Excavation Area, the 

park and the land on which the lake was subsequently dug were 

- acquired for the Board. We have in the earlier part of our 

‘judgment set out at some length the substance of those 
notifications. - ~ - 
-| Mr. Parks’ evidence bearing upon the point is as follows :— 

- That the surplus lands of the northern block have been divided 


- into building sites, except the round-about, that some of them had 


been fully developed: aad were ready -for sale at ‘the dates of the 
requisitions and the others were not, as water mains, gas mains and 
drains had not been completed іп the adjoining streets and those 
works could not be completed because materials could not ba had 
on account of the war, that the Board generally di,poses of. the 


: (1) 0911) L L. R. 35 All, 733. 
- (a)[1909] 1 К.В. 16. . 
; - (3) 1914] A. C. 569. 
(4) (1939) L. Risol, A. 104; 70 C. L. J. $11. 
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surplus lands of 'an improvement scheme by selling them as build- © 
ing sites, not all at once but in.blocks in order. to control the- 


market,” that those building -віќев would have been offered to sale 
according to usual practice if there had not been the requisitions, 
that the round about was.never meant for'sale, it was to be kept 
open and to serve the purpose of. regulating vehicular traffic and for 
ornamentation, that the lake brought no income, and that the park 
and the lands of the Excavation Area could have been readily let 


„Out at the material point of time, if the Board was so minded.. On. . 


these facts the learned Advocate General has urged that .so far as 


the lands of the southern block and of the roundabout are соп- ` 


cerned no question of sale or lease-can arise, as the Board has in 


law no power to offer them for sale or for lease or for letting them `. 


for hire even if it was so minded, and that the only disadvantage. 
from a practical point of view. at which the Board had been placed 
by reason of the requisitions is that it was unable to sell only those 
building sites in the northern block which were,ready for sale at 


the dates of the:requisitioning notifications ; that the only likely - 
loss to the Board is- therefore the loss of intereston the pricé‘of . 


those plots only, The.compensation therefore, according to him, 


can be claimed by the Board’ in respect of those plots only and of: . 


no others, even not of the undeveloped building sites, and as:3:64 :. 


per cent per annum was.the rate of interest on Government secu- 
rities at the relevant: time the ‘amount of-compensation should. not 
be more than 3'64 per cent. per annum onthe market value of the 
developed plots to be paid as long as those lands were not released. 
He admits.that clauses (b) and (c) of the requisition notifications 
are. not strictly according to the provisions of rule 754, for the 
furnishing of informations and the restrictions .on the owner in the 


matter of disposal of the land relate, according to sub-rule (5) of .. 


that rule, to a period before the requisition is actually ` made. 
Those clauses of the notifications can therefore be disregarded : 
Clause (a) which is in accordance with rule 75A required the Board 


- 


to place the lands at the disposal of the Land Acquisition Collec- - 


tor from a stated. date till six months .after the termination of the 


War unless relinquished earlier. The requisitions were Боов for . 


an uncertain period. 
We have already held that T has.to be paid i in-every. 


‚ case where the subject matter by its nature has a value. Sub-rule (4) -. 


of rule 75А -expressly provides that compensation has to be. given 


in the case of requisitions also. The measure of compensation is. . 


not indicated in that;sub-rule,, but that ie to be found jn section 19 
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ofthe Act. It must be "the market value" of the interest in the 
land that is requisitioned. Ina sense reasonable interest for the 


: period of the requisition on the market value would be compen- 


sation on the basis of market value, but it is not the market value of 
the interest, The contention of the Advocate General, besides, 
proceeds on the basis of the actual user or ої опе of the modes of 
intended user but those are not the only criterion. The question 
must be answered, as we have already held, with reference to what 
the Boards could in law have done with the lands. К 

Lands acquired for the Board under the provisions of section 69 
of the Calcutta Improvement Act vest automatically in the Board by 
reason of. section 17А of the Land Acquisition Act which has. been 
added to the last mentioned Act by reason of the provisions of 
section 71(b) of the former Act, and prima facie the Board would 
have right, in view of section 81 of the Calcutta Improvement Act, 
to sell, lease or let them on hire. It has not been contended before 
us, ‘and cannot reasonably be, that the Board had no power to lease 
or let on hite the developed or the undeveloped building sites and 
Mr. Parks’ evidence is that there was a good demand for lease of all. 
vacant lands in that area. Compensation will have to be paid there- 
fore for the undeveloped building sites also on thé same basis as for 
the developed building sites. 

The next question is whether the round-about fede’ „on the 
same footing. The land is vested in the Board as its. owner, but 
it being part of an "Improvement Scheme", there -are limitations 
on the Board's powers Those limitations are defined in section 
о of the Calcutta Improvement Act. As Scheme No. XLVII, of. 
which it is a part, has not yet been fully carried into execution 
the Board has power to alter the Scheme without the sanction of. | 
Local Government, if the alterations be not hit by the anyone 
of the three provisos to that section, and it would not be hit if 
the Board were to determine that only the lands of the round- 
about be plotted into building sites. At the time of the requisi- ` 
tions there was no legal restriction on the Board by reason of 
which it was deprived of the power to put the same to any. bene--. 
ficial use. Even if there be restrictions in law, for the. reasons, · 
which we would state in dealing with the park, we -hold that. the 
Board is entitled to adequate compensation for the round- 
about. : І 


We will now consider the position in relation to the “Excavation 
Area” and the lake. : E 
' А corporation is the creature of statute. It will have: m3 
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those powers which have been expressly conferred on it by the 
| Statute which has created it, and also all such other powers which 
may be necessary for effectively carrying out the purpose for 
which it was created, and also all such powers as may be inci- 
dental and necessary to the exercise of the powers expressly con- 
ferred on it. A corporation which has been given the right to 
own land would necessarily have the power to alienate it for any 
interest it may deem fit, unless restrained. therefrom either 
expressly or by implication, provided, however, such alienation 
be in the ordinary mode of conducting its business or operations. 
(Brice on Ultra Vires Part III, Chapter I, sub-section VI, Article 
XXY at Page 128 and edition). In the case before us’ the power of 
alienation by way of sale, lease etc., has been given expressly -by 
section 8r of the statute.’ There is no éxpress provision in that 


Statute, which has taken away from the Board those powers in. 


respect of any particular class of land that it may be owning. To 


determine as to whether the power of alienation. has been taken“ 


away by necessary implication in regard. to the’ lands of the 
“Excavation Area” and of the lake the general scheme. of the Act 
and some of its detailed provisions will have. to be examined in 


the light of well established principles.. One of such principles’ 


is what we have already noticed, namely .that а corporation has 
all the powers which may be -necessary to “и out the purpose for 
which it was created. 

The general purpose of the Calcutta ieee Act, which 
has been expressed in the preamble is, for the improvement and 
expansion of the town of Calcutta, and those are to be effected 
through the Board. Sections 41 and 42 of the Act enact that an 
improvement shall provide not only for the acquisition of land 
in the area comprised in the scheme, and which.will be required 
for the execution of the.scheme and land which will be affected 
by the execution of the scheme but also for raising the level of 
any land in the area comprised. in the scheme. One of the 
objects of section 81 is obviously for Ње purpose of. enabling the 
- Board to dispose of surplus lands, lands which have been improved 
after the execution of the improvement scheme: .and lands which 
were within the area comprised in the schemé but which were no 
longer necessary for the Board's operation after the scheme . had 
been completely-executed. The. power to. raise the level of land 
in an area comprised in an. improvement scheme necessarily carries 
with it the power to get earth for raising the level. It is common 
knowledge that the immediate suburbs of Calcutta, to which Ше 
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town was to be extended, as it was in 1911. consisted mostly of 
low lying paddy lands and of tanks and dodas (small tanks) and a 
part of Calcutta itself, namely Bhowanipore, which required im-: 
provement was full of tanks and dodas. Acquisition of land in 
an area outside the area of a particular improvement scheme, for 
the purpose of getting earth therefrom by excavation -for the pur- 
pose of raising the lands of the area of any improvement scheme 
is therefore a necessary and ancillary purpose and after that 
ancillary purpose has been fulfilled the Board in our judgment 
has under the provisions of section 81 the option of either retain- ` 
ing the used up land or of disposing it of by sale, lease or by 
letting it on hire. The Board had therefore the nghi to lease ће · 
lake. 

As acquisition of land for getting earth is an incidental pur- 
pose, the Board therefore has the option of not using it for that 
purpose, if itlater on and after the acquisition came to the con-- 
clusivn that earth may be obtained and or carried more cheaply 
toan improvement area from other localities. In that event it 
can abandon its intention of getting earth from the plot so 
acquired and consequently dispose it of in any manner it likes, 
even if the Board has no such option to abandon and so to dis- 
pose it of. We hold that there is no restriction on its power to 
put it to any beneficial use, and more so till the time when it 
would require it to be dug up. During that period it has the right 
to let it on lease or hire. We accordingly hold that compensation 
is payable for the lake and the “Excavation Area". Even if the 
Board had not the power to sell, lease or let on-hire these items of 
property for the reasons which we are giving for the park would 
apply to them. 

We will now take up the case of the Park. One of the pur- 
poses of the Calcutta Improvement Act isthe providing of open 
spaces for purpose of ventilation and recreation. It is the common 
case of the parties that the lands of the park had been acquired 
for the Board for the express purpose of a park. The Board be- 
came the owner and so had possession. Its ownership, however, 
is restricted ownership. 

In Brice оп U/ira Vires the law has been summarised thus : 

“If corporations acquire lands, easements or other -proprie- 
tary rights to be devoted to certain specified purposes, their 
ownership thereof will be Protanio restricted, so that they cannot 
employ them in or towards the furtherance of other purposes”. 
(Part III, Chapter т, Subsection VI, Article XXI Page rar, 2nd 
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edition). Dealing the case brought by thé vendor for injunction, 
whose lands had been acquired for a special purpose by railway 
company under compulsory powers Lord Chief Justice Campbell 
Observed' in Bostock v. North Straffordshire Railway Co. (т) that 
"nothing so unjust could have been contemplated as that when 
the land nad been purchased professedly to enable the company 
to make а lake, they might have erected upoa it 4 soap manufac- 
tory or alkali works utterly destroying-the amenity of the residence 
of the grantor, although not amounting to an indictable or ac'ion- 
able nuisance", ` This rule would in our judgment equ lly apply 
toa case where the special. purpose is set outin. the instrument 
ór notification of acquisition, and so any-user by the corporation 
fora purpose other than that specified | would be unlawful and 
may be restrained by persons interested or. affected by the devia 
tion. It would follow that the rigut conferred on the Board in 
‚ general terms by section 81 of the-Calcutta Improvement Act to 
; sell, lease or let f т hire the lands vested in it has been taken 
` away by necessary implication in respect. .of^ lands acquired by the 
Government for the Board for the. express purpose of providing 
. ап open space for ventilation and recreation, for. the exercise of the 
power of sale, lease etc., would defeat the. -purpose for which the 
. said land had been-acquired. 

The position then in regard -to the parki is as follows : E 

(a) that the Board is the owner; _` 

- (b) thatit has possession ; ` 

` (c) that it holds it for the benefit of the public ; ; 

` (d) that it cannot in law put it to any other use, and : 

(e) it has no right to sell, lease or let c on lire ihe same or any 
portion thereof. 

In these circumstances the question is whether it is entitled 
to get compensation for losing its possession by reason of the 
requisition. “The question is not free from difficulty. So far as 
“we are aware there is no precedent in the Indian High Courts 
' and thé cases decided in England, which have a bearing on the 
question, do not speak with one voice. The case of Майтаіћа 
7 Nath Mitter v. Secretary of State for India in Council (2) related to 
‘the lands of a ‘public highway. The important cases for considera- 
tion аге’ Hilcoat v. o er) of Canterbury & York (3) ; Stebbing 


E =- č > Xx ` 


(0) (1855) 24 L. J. Q. B. 225. 2 Ж а 
(а) (1897) L. К. 24 I. А, 177 ; IL L. К. a5 Сай, m 
(3) (1850) 10 C, B. 327 ; 138 E. К. 132, ` 
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v. Metropolitan Board of Works (1) ; In re: City and South London 
Railway (a) ; Corrie v. Mac Dermat (3) and Lord Shand’s award in 
respect of the Princes Street Gardens in Edinburgh. The award is 
given in full in Crisp on Compensation page 916, 8th edition, As 
the case before us is of requisition, which is not to last long, the 
possibility of the restrictions on alienation being removed cannot ‘be 
taken into consideration in assessing compensation, as that would 
not be reasonable possibility. | 


In Hilcoat’s case (4) judgment on the second point raised there- 
in was based on two reasons There the plaintiff had dedicated his 
land toa Church. That land was acquired by a railway company 
under a private Act of Parliament giving the company powers of 
acquisition. The Act required the value of the land acquired to be 
paid to all persons having interest therein. The plaintiff contended 


‘that he was entitled to have the same value of the land, which it 


would have had іп the normal market as if it was' not consecreted 
land. The centention of the defendant was that as the land had 
been irrevocably appropriated to spiritual purposes the plaintiff 
could make no pecuniary advantage and so he cannot be awarded 
the sum of money he had claimed. It was contended that the jury 
had been misdirected by the Judge in that they had been told that 
they were not bound to estimate the value as of land irrevocably 
appropriated to spiritual uses. Wilde, C. J. held that there was no 
misdirection. The first reason for so holding was stated by him in 
following words: “The owner is to be paid the value”. That 
enactment (the private Act of Parliament under consideration) is 
unaccompanied by any words of qualification or restrictions: and 
there seems to be no reason for construing the wordsin any other 
than their ordinary sense and meaning 


“The Act of Parliament passed for the purpose of withdrawing 
the Church, ground and buildings from spiritual appropriation and 
applying them to secular uses ; and, in connexion with that deter- 
mination, the duty was imposed of paying the owner the value of 
the ground and buildings not forming the site of the Church ; and 
in the absence of any peculiar rule being prescribed for ascertain- 
ing such value, it is reasonable to.infer that the value was to be 
ascertained in relation to the nature and the situation of the property 


(1) (1870) L. R.6 Q. B, 37. 
(2) [1903] L. R. a K. B. 728; ^ 
(3) [1914] L- В. A. C1056.. pto 

^ (4) (1850) 10 C. B. 327 ; 138 E. К. 132. 
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generally, and its applicability to ordinary Quee ж Ja any 
prescribed appropriation”. . 

The second reason was агаа thus :— Е 

“Ву the appropriation of property to ecclesiastical - or spiritual 
purposes, the owner voluntarily sacrifices the pecuniary value of the 
property so appropriated ; but he makes that sacrifice to obtain an 
object which he estimates of greater value than the pecuniary value. 
But when the object is entirely withdrawn from him, by the appli- 
cation of the property, against his will, to secular'uses, and these 

. uses connected with pecuniary profit, it-does not seem consistent 
with justice to estimate the value to the owner upon the footing of 
its irrevocable appropriation to these spiritual purposes from which 
it has already been withdrawn”. 

It is not necessary for us to invoke’ the second reason but it may 
not be out of place to note that- the second reason жав · quoted by 
Vaughan Williams, L. J. in City and South London Railway's case 
(1),. the learned Lord Justice observing that the said reason was 
equally applicable “to every sort of property which is devoted to 
such purposes that it cannot-be sold, and that a person or corporate 
body which bas obtained power to acquire the land,.- as if there was 
no such restriction, cannot acquire the land and · then ask that the 

` price should be assessed on the basis that the property is still 
subject to the restriction", The fact, which was the case in Hilcoat’s 
case (2), of voluntary sacrifice of pecuniary interest by the owner, 

^is not in our judgment the essence of the thing, and the principle 
would apply equally to the case where the restriction on ownership 
has been placed not by a voluntary act on the part of the owner but 
from an outside but competent authority or by rules of law. This 
inour judgment is also the effect of Lord Shand’s award in the 

Princes Gardens, case. A part of the relevant. passage in that 
award runs thus : > 

“They further agreed that the. gardens, having _ regard to their 
situation in the city, should in this way be looked at asa feuing or 


' . building subject, and that as the Corporation had used the grounds 


for a purpose more valuable to them and to the community they 
` represent than building purposes, at least “its fair and full value” 
(to use the words or Mr. Blyth, one of the leading witnesses of, the 
company) ог “ће highest value of the land", as Mr. Barr suggests, 
“as building ground", should be allowed. I entirely concur in this 
view”. The facts of that case are Mey similar to the. case of the 


(1) [1903] L. R. 2K.B 728 (736) os E | ` 
(а) (1850) то C. B. 337; 138 E. R, 132. 2 >. oma 
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park we have before us. Till the time contemplated by section 177 
of the Calcutta Improvement Act arrives the Board would be using 
it for the citizens of Calcutta. The reasons given in Lord Shand's 
award was referred to with approval in Corries case (1). where 
Manmatha Nath Mitter’s case (2) was cited at the Bar by Sir 
Robert Finlay. The case of Manmatha Nath Mitter v. The 
Secretary of State for India in Council (2) in our judgment is distin- 


"guishable. It was assumed by their Lordships of the Judicial 


Committee in favour of the appellant that the subsoil remained the 
property of the Zemindar (Manmatha Nath Mitter) after his grand- 


` father had dedicated the lands to public use to be used as public 


highways. The lands subject to public user as highways as they 
were at the date of the acquisition had by their nature no market 


` value. Ina way this was accepted by the appellans Counsel but 


his argument was that when compensation was actually awarded 
the road had been broken up and the land thus freed from the 
burden of the road was capable of being used for any purpose, 
This argument was replied by Lord Hobhouse who pointed out that 
the material point of time at which the rights of the owner, whose 
land has been acquired under the Land Acquisition Act, was when 
his land was acquired and not when the award for compensation was 
made, and that the principle was that no increase in the value of the 


‘land that is likely to accrue from the use to which it may beput after 


acquisition can be taken into consideration in assessing compensa- 
tion. In that case, unlike the case of Princes Street Gardens ín 
Edinburgh, the Zemindar was not representing the public holding 
and using the land for the benefit of the public. The case before 
us is like the case of the Prince’s Street Gardens and the observations 
of Lord Shand that compensation on the basis of building sites had 


' to be paid to the Corporation of Edinburgh for tlie reason that the 


said Corporation was using it for the community it represented 
would in our judgment be applicable to the case of the public park 
which we have before us. 

The proposition laid down in Stebbing’s case (3) that com- 
pensation, or which is the same thing as loss to the owner, must 
be tested not by what would be its value to person acquiring: it 
is well settled. Some passages in the second reason given by 


; ss CJ. in Hiicoats сазе (4) may at first sight appear to go 


701) [1914] А. C. 1056. 

(2) (1897) L. К. 241. А. 177; IL. L. К. a5 Сай 194, 
(3) (1870) L. R. 6 Q. B. 37. 

(4) (1850) то С, B. 327 ; 138 E. В. 132, 
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against that-test. The learned Chief Justice, however, used those 
expressions to emphasise the justice of the case. The observa- 
tions in the later decisions which we have reviewed and in Lord 
Shand’s award do not appear to us to militate against the afore- 
said test formulated іп - Stedding’s case (1); The compensation 
must be tested no doubt by the loss to the owner, but in estima- 
ting his loss it is legitimate to disregard the restrictions on owner- 
ship which was existing at the-time of acquisittion. ff ‘restrictions 
on the power of the owner to alienate at the time of the acquisition 
be taken to be a material factor in assessing compensation payable 
on an acquisition under the Land Acquisition ‘Act, the amount of 
compensation would be different acéording- as the property at the 
time of the acquisition belonged to a Hindu widow or a full 
owner, for a Hindu widow has only a limited power of alienation. 
She can alienate only for legal necessity. But section 3a of the 
Land Acquisition Act indicates otherwise. -We accordingly hold 
that the Board is entitled to get Sop сн for'the : pur on the 
same basis as building sites, - grs = 

We have already held-that the- effect of a requisition under 
the Defence of India rules is to deprive the owner of his posses- 
sion. He must therefore get the value of his. possession; Look- 
ing from another aspect the requisitioning authority gets the 
possession from- the owner and - becomes, so: to say; a statutory 
tenant. The basis of compensation must therefore be fair rent, and 
we hold accordingly. The question therefore -is what amount 
should be regarded as fair rent. Dc 

No instance of letting of approximately siae land i in the area 
requisitioned has been proved. - : 

The six instances of letting of lands on which the earned 
Advocate General has relied are in respect of 

(1) 68/2A and 68/2B, Monoharpukur Road. 
- (а) -68/3A, -68/3B and 68/3C, drug Road. 

(3) P. 86, Lake Road. 

(4) P. 665, Rash Behary Avenue. 

(5) 698C, Gariahat Road, and - 

` (6) 19, Gariahat Road. 

Those plots are shown in the key map—map No, 27. 

The first five plots of land are in. different- localities and at 
some distance from the requisitioned area. The last mentioned plot, 
though within Scheme No. XLVII and very near the’ requisitioned 
area, is not within the area which has been’ шрны yet.” 


(4) (1870) L. R. 6 Q. B. 37. 
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We will first analyse.the ‘leases in respect of these properties 
and find out the percentage of return. 

Plots No. 68/2A and 68/2B, Monoharpukur Road were leased 
out together to two joint tenants for a term of 5 years in 1938 by 
Exhibit т (a). The rate per cotta was Rs. 5/8 per month. The 
two tenants occupied different portions, one of them, Nalini Sarkar, 
the back portion (No. 68/2A) and the other, Uttama Sundari,- the , 
front portion (No. 68/2B) .and paid rent separately at the same. 
rate even before the expiry of the lease. On the expiry of the 
lease and at the material tiie each paid at the rate of Rs. 6[8 
per cotta per month. The back portion after division among the 
two tenants became a tandam plot (Map No. ra). The evidence 
is that its market yalue-would be Rs, 1600 and the front portion 
Rs. 2400 per cotta. The return for the back portion thus comes ' 
to 4-9 per cent and of the front portion at about 3-25 per cent of 
the market value; plus all municipal taxes, both the owner's and tbe ` 
occupier's (Ex. 33). 

Premises No. 68/34, 68/3B and 68/3C, onerous Road 
are lands adjoining premises Nos. 68/aB and 68/2A. At';the 
material point of time rent paid for each опе `of those plots : was 
Rs. 6 per cotta per month. The price of those plots- would 
be a little less than that of 68/2A, Monoharpukur Road. Taking it 
to be about Rs. тоо per cotta the return on the market value would 
be 4'8 per cent plus all municipal taxes. 

Premises No. P 86 Lake Road, gave a return of 9-7 рег. cent 
(Ex. 30). It is-a very small plot of land,a little more than 
halfa cotta, with a tin hut, which had been let out to a 
cabinet maker. By reason of the. smallness of the size and 
the fact thatit was not a case of lease of bare land, -this case 
must be left out of consideration. The rent was clearly- abnormal 


Premises Nos. P 665 Rash Behary Avenue, was let out at Ra, 4 


- a cotta per month (Ex. А) to one Anil Krishna Roy Choudhury 


on the rst March, 1943. The value of the land may be taken at 
Rs, 3000 per cotta (Ex. 34) The return was.therefore 1°6 per 
cent plus all municipal taxes. A portion, which was sublet, ‘gave 


‘a return of rr'8 per cent. Anil has deposed. He said that-he 


got the lands at.very low rent, as ‘there was then an exodus: from 
Calcutta. In-his cross examination he said that there was. no - 
exodus from Calcutta in 1943 due to war panic, The matter was 
rested there. It ought to have been cleared up in re-examination. 
It is, however, common knowledge in Calcutta that the exodus 
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from War panic was in the early part of rgj2 when the Japanese 
invaded Burma, but there was another exodus later on due to the 
. bombing of Calcutta. That éxodus began shortly after the first 
bomb fell. That was about the aand December, 1942 and 
Calcutta had a deserted look till about June or july 1943. Be 
that as it may, this would not be of much assistance, for no other 
instance has been proved where rent was solow, The rent paid 
in this instance cannot be considered to be fair, especially when 
there is so great a disparity between .what the lessee paid to his 
"superior landlord and what his sublessee paid to him. 

The rent paid for the land at 698C, Gariahata Road was Rs, 9 
per cotta per month (see evidence of Pramatha Nath 195) plus 
occupier’s share of taxes. Mr. Parks in his calculation takes the 
value of the land at Rs. 3000 per cotta. On this basis the return 
comes to 3°25 per cent. The return from the sub-tenants were, 
however, very high. For the reasons we have given in respect 
of P. 86 Lake Road the high rate of rent paid by the sub-tenant 
should not be taken into account. The value of the land accord- 
ing to the appellant is to be taken ata much higher figure than 
Ез, зоог а cotta. Two of the adjoining plots (Nos, 8 and о of 
scheme No. 48) were sold at Rs. 4400 and Rs. 5100 per cotta 
(Exhibit E). Taking the price-at Rs. 4400 per-cotta the return 
is about 23¢ per cent. Mr, Parks, the Chief Valuer of the Board, 
whose evidence we believe, however, states in his oral evidence 
‘that the sale price of the plots 8 and 9 of Scheme 48 was not 
` fair as the price was pushed up by competition. (Part I, 
Page T16). : 
` Premises No. 19 Gariahata Road, is shown in map No. 28 and 
-in relation to the requisitioned land in map No. 27. One portion 
was occupied by Babulal Dass (D. W. ту alias Jiban Krishna Das 
andthe other by his brother Akhoy Kumar Das. The former 
paid at the rate of Rs. 5-5-3 per cotta per month and the latter 
at the rate of Rs. 7 per cotta per month plus occupier’s share of 


the municipal taxes (Exhibits F and Fa ). The plot was within ` 


Improvement Scheme No. 47 but the adjoining, road had not 
been completed. Mr. Parks’ evidence is that price would be 
Rs. 3000 a cotta after the completion ‘of the road. On the basis 
of Rs. 3000 a cotta the return works out 2°6 per cent, but the 
price of the land. would be much less than Rs. 3000 a cotta in its 
present condition. A good part, namely the back portion, was а 
foot lower than the road level (D. W. 2 p. 122) .The subletting 
return was high. Тһе ` occupier's share of municipal taxes was 
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Rs. 28 per quarter: гапа во with:the owner's sharé;of: taxes it’ ‘comes 
cup 10:88142 рег ;quartery that: is; Rs, 168/21 years The annual 


ае, as defined'incthe Calcutta; Muhicipal Асі, ;:аввезѕеў -by.:the 


-Municipality would бе at least Кв. 840:jn view :of';the! provisions 
-of saction rag; (2) of: the:Calcutta’ Municipal: Act. і That. would 
work-out at: Rs. 7o per:month as fair rent, whereas-;the actual rent 
'that was being paid by «the two’ tenants together,.- namely, Jiban 
‚апа, Akhoy was, Rs. 51 рег month only: "This: shows. that . Һе 
.rent.that was being actually paid by those!two was much below, fair 
rent, a Eo c5 d ху оаа Dist Ost fus 


c „Оп the analysis of those cases on which ‘reliance; can айыу 


-be placed the returii varies round. the: figure 48 per .cent. 
With:the owners -share of Municipal .taxes the percentage зоѓ 
return would be aboveCfive. We are, -howéver, . of: opinion:.that 
‚ none of these cases should be taken as iden тапа оџг'теавопѕ are 


as follows :— - EP TECH A 
. (ї)' that the lands, except? iNo. 19), Gariahata: Road; weré іп 
шеген localities, . » - «t - z 
' (a) that they were tinea too:small in area in ОРЕ — with 
thie requisitioned lands, : 1 e PE od 


г "(3) :that the evidence-does dot satisfy .us that "the тепів paid 
'for these plots by the lessees-were fair, one of thé:reasons. for:180 
„holding is the gréat/disparity :between the rate> of ient paid. by 
the lessees and the rate of: rent paid by. their sub-tenants, ; и 

(4) that the rents. were- erratic, there being.no- fait: -decree of 
uniformity. in relation to the price of the lands. о. е 

We must therefore fall back upon the other evidence . that 
has. been. adduced to assess the compensation. for the, firm 
lands, — 4 T» 

The first item of evidence. ‘which is, also “supported . by _ gutlic- 
Jitatiye text booke is that the, Dest security is е “security, 


Ж 4. 


т be half to one-per cent aboye, ‘the return from Govern- 
ment securities and that of. unsecured ground. rent from one per 
‘cent to one and half per ‘cent above the return from „Government 
‘securities. At the relevant „dates the return from Government 
‘securities, was 3°64 -per cent. . Even if the cases before us “are to 
be considered „t0 „be cases, of gecured ground. Tent, the | “fair “per 
centage of return would be from 4°14 to 4 64 and with. the owner's 
share. of municipal _ taxes added the percentage would be about 
4 64 1 to 514 On this evidence’ ‘the percentage., given by tlie learned 


22 


Уві, 181]! f "nin Coreper? рое 


arbitrator Which Яз 555, thé owner's share big. н does not 


seem ‘to: us 05 be'excessive; ! - Ку ЖОК Cae io enr д aS 


There is also documentary dcs to the Се that -the 


Bosfd lets Sut its surplus lands а оте? Calcutta on the- basis of 
about 5 per ‘Cent returü plus! tlie Occupiér's share : я шш 
rates, 72 jo szor VAS SQ REL ut El ы 

* Province of' Bengal їй! ‘respect of other ‘tequisitioned~ lands : in this 
very area‘ arid within the sime" ‘scheme+-Scheme No. 4y—and i in the 
adjoining scheme Séhémé No 18 and їп- respect of lands" which 
adjoin thosé nowy in suit^ 7. · 


"Those ‘plots ' are marked 'in map No. то. d ате sider 


Nos, 171 {о 197! coloured” orange and ‘marked ` with ‘the. price 
Rs. 2656 per’ ‘cotta, plot8 198 to 202- coloured yellow and marked 
with the: price Rsi- 34751 per’ cotta, plots | Nós^204 to 207 coloured 
brown ‘and ‘marked’ with ‘the price Rs. 3020, plots : 283 to 296 
coloured green"anid" markéd with the pricé Rs. 2800 pér cotta and 
plots Nos. 8 ,'9, то and“r5 hatched in red and *marked some with 
the price ВЗ. 3500°and-others with the ptice Rs.'3a 506 The Pro- 
vince’ of ‘Bengal agreed to. pay to the- Board ‘and ‘other private 
proprietors tent om 5% basis, plús océupier’s : Share of municipal 
taxes. ‘The dates of the- agreement- are noted on the- plots. - The 
iélévant? doctiménís are Exhibits 19D, 19, 19E; В, '19G, 19C and 
ва and Mi; Park's evidence із at- page. 111; pártI: There is no 
suggestion by the ‘Province of Bengal thatthe rents which it had 
agreed to pay for those plots werenot fair but-excessive. We 
accordingly hold that thé Board is ‘entitled to get compensation on 
the basis of^5 ‘per cent- -of the - price of the: lands. We have already 
observed that ‘there- As по у Before us шокт the 
‘Price. i 023 $ 32:217 1 2 
The learned Arbitrator has, -however -added 20 per cent more 
on account: `of- occupier’s share of municipal tax. This is wrong 
in view of' the provisiors of section 128 -of the Calcutta Municipal 
"Act The 'dnnual value Has’ to be? calctlated at 5 per cent of 
the costs of: dequisition ` -by the Board ‘and-on the basis‘ of that 
annual value the consolidated rate would have to-be determined. 
As there‘is,no evidence about the said cost there would have been 

, the necessity of a remand to the arbitrator in order that evidence 
may be led to prove-what the cost -of acquisition by Board per 
cotta was, and the occupier's share of the tax determined on the 
basis of annual value as indicated in section 128 and added to 
the figure which would represent. 5 per cent of the price of 


The thirditém of evidéüce cónsists ‘dr rents aped se ud 
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land as determined by the arbitrator. But the Board has 
agreed to forego its claim for the occupier’s share of municipal 
taxes. 

Regarding the lake, that is to say the watery portion only, 
the assessment of compensation would have been more or less 
a matter of guess work. There is, however, one piece of evidence 
on which we can proceed in the absence of better materials, A 
portion of the lake forming part of block D marked in Exhibit B - 
(map No. 9) and of the adjoining park to its south had been 
requisitioned before under the rule 75A of the Defence of India 
Rules. There was &n agreement between the Board and the 
Governor General in Council in regard: to compensation. "That 
agreement, which is Ex. Cr, is dated aotb July, 1944. The com- 
pensation was on the basis of 1°25 per cent of the estimated price; 
The amount of rent as stated in the memorandum of agreement 
is Rs. 2500 per month.. Mr. Parks analysed the figure and stated 
that it was r'25 per cent of the price (Part тр. 28. 1. 23). We 
have corrected the slips and mistakes which occur in . the printed 
record in: that part of his deposition by comparing it with the 
original. For the lake, which is the subject matter of case No. 32 
of 1944 (First Appeal No. 73 of 1945), we hold that the price of 
land is to be taken at Rs. rooo per cotta and the compensa- 
tion payable i isto be on the basis of 1-25 per cent thereof The 
figure thus arrived divided by twelve would represent the monthly 
compensation. .The amount awarded by Mr. De in respect of 
the lake is reduced accordingly. 

The result is the award given by Mr. De is affirmed subject to 
two variations, namely (1) the amount representing the occupier's 
share of municipal taxes is disallowed, and (2) the compensation 
for the watery portion of the lake is reduced to one-fourth the 
amount awarded for it by Mr, De. ` 

As the appeals have failed substantially the Province of Bengal 
must pay the costs to the respondent hearing fee five gold mohurs 
in each of the appeals valued below Rs. 5000 and in the other 
appeals valued above Rs. 5000, the hearing fee in each will be 
according to scale. f 


А. Te Me ~ Appeal dismissed : 
; Decree varied, 
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- Justice Sharpe, 


MAHAMMAD ISHAK CHOWDHURY MUTWALLI 
AND OTHERS ` MEN. 


AE M | v. 
KARUNAMAY: CHOWDHURY AND OTHERS," 2 


Limitation — Limitation Act (IX of 1908), Schedule I. _ Article 182 Expl. I— 
` фор decres—Decres. in partition suit—Execution for one part, if saves 
limitation for execution of another part of the decree. 


Partial execution in respect of one relief, if permitted by the Court, will 
save from limitation a subsequent application for another relief, especially 
when the judgment-debtors are parties to and raised no objection i in the earlier 
application. 


If in respect of the joint relief an Seia for execution is made against 
all the "defendants, it will save limitation [against all those defendants in 
respect of the reliefs which have been desreed against them separately, 


A combination of different decree- ‘holders © “and judgment-debtors, in res- 
‘pect of joint and separate reliefs, will not transform the decree into two dis- 
tinct and separate decrees, if the facts taken as a whole justify the conclusion 
that the decree is one decree, 


Separate reliefs. given in a decree would not me bY. itself transformi a Атев 
into two decrees, -` . ds А ~ 


Any hard and fast rule cannot be laid down for deciding’ whether a patti 
cular composite decree is one decree or comprises separate decrees, 


On goth August, 1932, a final decree was made in a partition suit in which 
the appellants and respondents and others were parties, Under the terms of 
the decree, the parties were to get possession of thelr respective lots in 
accordance with the Commissioner’s final and supplementary reports, keeping 
joint Beels, Gopats, Khals and Nalas. There was 8 further direction in the 
decree that the co-sharers mentioned in list Kha of the supplementary report 
shoula get the compensation money mentioned therein and that the co-sharers 
mentioned in list Ka should pay the compensation money to the extent indi- 
cated in that list. The persons of list Ka entitled to recover the owelty money 
i included both plaintiffs and defendants of the partition suit, 


On I5th January, 1937, the plaintiffs decree-holders applied for execution 
of the decree making parties all the defendants judgment-debtors including 
the present respondents and asked that possession should be given of the lands 
in acccrdance.with the decree, They also sought to realise the sum of Rs. a55a 


* Appeal from Original Order No. sg of 1943, against the order of 
5. C. Chakravarty, Esq., Subordinate Judge, and Court, of Sylhet, dated the 
“roth August, 1942: ~- S v ier shes 


257 


Civit, 

1945. 

aed 
Fuly, 18, 26. 


Cru, 


1945, 
мо 


Mahammad Ishak 
Chowdhury Mutwalli 
We, 
Karunamay 
*Chowdhury. 


— 


Feely, 36.. 


THE CALCUTTA LAW JOURNAL. [Vorn 31. 
and odd, to'which they were entitled: sccodiig Sib Vist Ka, ‘but they did nòt 
ask for any such relief against thé présent” “respondents. That execution case 
was disposed of on 19th, May, 1938 - after confirmation, of of „possession of, the 


` lands delivered to the parties on ‘Both Арі, 1939. 


оа 
The present ‘application for execution of the decree was made by the 
appellants decree-holdera on 15th January, 1942 and in it they sought to reco- 
ver from the respondenty "judgment:debtors the amount for which 'they were 
made liable i in Jis Ka. 


. - 


е ` The lower Court held “that the execution’ was. pos | by, limitation, ше 
reason "being : the decrea i in partition suit was primarily. two decrees—a decree 
for allotment of specific lands anda decree that followed by accounting in 
which all the members of the Kha-group'-were-joint- decree-holders' and-each 
member of {һе'Ка group was a jüdgment- -debtor separately liable for different: 
amounts of compensation, Since the’ amounts due "by-the respondents: could - 
not have been realised in the previous execution case as no relief. was sought 
against the respondents оп that account, the first application for execution 
could ‘not save limitation in respect of the decree for money payable by the 
respondenta. On appeal : 


Held, that the decrce was one deeree and was “passed jointly ави 
more persons 3than one” within the maaning of the latter part of the seoond 

ion.of Explanation T to Article 182 Schedule I ot the тайап Limitation “het 
and hence the earlier application for exeoution against all the co-sharers by 
delivery of possession of the lands which were allotted ‘severally; and of the 
land-which-was kept-joint, .was-sufficient -to save from the. bar of. limitation ' 
the relief for award to the appellants ` decree-holders, сЁ ee money х 
payable by the respondents judgment- -debtors, 


1 
Man Mohax оре. v. Madhusudan Gops.(1) and Steaua Y. Patjayya. 
(2) followed. 


ed 


-~ e. Nanda Lal Saran: v. Dharam Krits Saran-(3) занын 
. Appeals by the Decree-holders.- de E Le ee UT 


* Dr. №. C. Sew Gupla' and My. Surendra ‘Wath Das Gupia for 
the’ Appellants. ` І ` f 


^ Messrs. a Kumar Das, ee ГР Pal sand 
Gouranga' Sundar’ Chatterjee. for the Respondent. , ` oY 


С. Ae V. 


Е 2 


he judgment of the Court were as follows : 
"Sharpe, J. :—This appeal is directed against the order of ‘the 
Subordinate Judge: 2nd Court Sylhet.dismissing the appellants’ 
рр for execution. The facts are not disputed and are 
-7 (1) (1932) 36 С.\У. N. 73. — ПОЕ а 
~~ “(ау (1925) 50 Маа.1. J. 2155 7 ` ЕИ: F 
(3) [1926] A. I. В. АП, 440 ; I. L. R. 48 All. 377. А Nereus ^а 
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as. follows.. On gth August, 19323, ,а final- decree was made ina 
‘Partition Suit in which the appellants and- respondents and others 
were parties, ; Under- the terms of the decree, the parties were 
-to get possession of their respective lots :in accordance. with the 
Commissioner ' final and supplementary reports, keeping. joint 
Beels, Gopats; Khals апа Nalas. ,There was a further direction 
‘in the decree that the co-sharers mentioned in list. Kha of the 
supplementary. report, should get the compensation money men- 
‘tioned therein and that tbe cotsharers. mentioned in list Ka should 
-pay the . compensation. money to.the .extent indicated i in that list, 
-The persons of: list Ka entitled to ‚recover the owelty money 
included both plaintiffs: and» defendants; .of · ће partition suit. 
There-was an appealto this.Court, against the final decree 'and.it 
«Was dismissed on 14th January, 1936.) o . v... с, wav 
~ On rsth January, 1937, the. plaintiffs, А applied 
for execution of the decree making parties. all the defendants, 
judgment«debtors, including the present respondents, and asked 
that possession should be, given of the lands in, accordance, with 
the decree., -They,also sought to realise -~ the sum оѓ. Rs. 2552jand 
‘odd, to which they. were entitled according to 11186, Ка, "from 
certain specified -defendants, judgment-dectors. of -list Ka; -byt 
. they did not.ask for айу висћ relief against'the. : present ;regpon- 
dents. That execution case was disposed of on. лош Mays. 4939, 
after confirmation of possession of the lands delivered to ithe par- 
ties on aoth April, 1939. A ЗА E 

A further application for execution of the decree was made 
by the appellants, decree-holders, on 15th January, 1942, that 
is within.3 years from the final dispcsal of the first execution 
case and.in it they sought to recover from the respondents, 
judgment-debtors, the amount for which they were made liable in 
list Ka. -The respondents appeared and objected to the recovery 
of this money from them on thre grounds : 

(х) The execution was barred by limitation. 

(а) The decree had been satisfied.. A МЕ 

(3) The execution was not maintainable as al the ешге 
holders had not. joined. . 

;The learned Subordinate Judge sided the PUN of, payment 
which formed the basis of objection (2), and in answer to objection 
(3) held that there was a, defect but that this defect was. curable, 
and not one on which execution, could be refused. His decisions 
on these points have not been challenged before us. 

With reference to objection{r) however, the learned Lower 
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Court held that the decree in thé partition suit was primarily 
two decrees a decree for allotment of specific lands anda decree 


that followed by accounting in which, in his view. -allthe members ` ` 


of the Kha group are joint decree-holders and each member of 
the Ka group is a judgment-debtor separately liable: for different 
amounts of compensation. In his opinion therefore, since the 
amounts due by the respondents could not have been realised in 
the first execution case as'no relief was sought against them on 
that account, this first application for execution could not save 
limitation in respect of the decree for money payable-by the 
respondents. In coming to this conclusion he relied on Explana- 
tion І to Article 182 of the First Schedule of the Indian Limita- 
tion Act and the decision in the case Saku Nandalal Saran v. 
Saku Dharam Kurti Saran (1). -He held therefore that execution 
of the decree was barred against the present respondents and 
the correctness of this decision has now been questioned i in this 
appeal — . 

- It has been conceded by Dr. Sen Gupta for the appellants 
that if the decree in the partition suit really comprises two decrees, 
the-decision of the Lower Court cannot be successfully challenged. 
He claims however that the decree is a single and indivisible : 
опе, апа consequently that the previous application for execution - 

in which execution was sought by delivery of possession against 
all the judgmente-debtors, including the present respondents, will 
keep alive the decree also for recovery -of the compensation 
money paya'le by them in accordance. with list Ka. Не relied 
on the general propositions affirmed by the decision in Nepal 
Chandra Sadookhan v. Amrita Lall Sadookhan-(2) and other simi- 
lar authorities that partial execution in "respect of one relief, if 
permitted by the Court, will save from limitation a subsequent 
application for another relief, especially when the judgment-. 
debtors are parties to and raise no objection in the earlier appli- 
cation. . 

Mr. Das for the respondent has not challenged the general 
propositions referred to above but has maintained that- the view 
of the Lower Court is correct and that the decree i in the partition 
suit comprise two distinct decrees. He has contended’ that 
according to the first part of the second portion of Explanation 
I of Artiele 182 of the Indian Limita ion Act, the earlier appli-. 
cation for execution, in so far asit related to recovery of com-- 


(1) (1926) А.І. К. All. 440; L L, В. 48 АП. 377. 
(2) (1899) I. L. R. 26 Calc, 888. 
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pensation money from some-of the judgment debtors other than 
his clients, . will not save from the bar of limitation that decree 
against his-clients, since it was -a decree “passed severally against 
more persons than one, distinguishing portions of the subject 
matteras payable by each” -and since in the earlier application 
no relief was sought against them in тре of payment of com- 
pensation money. h , 

In view of the position adopted: by is parties it is necessary 
to decide whether the view of the. learned Subordinate Judge is 


correct. that the decree.in the partition suit comprised in fact 


two decrees, His view proceeded. mainly on two considerations, 
(т) that the decree granted separate reliefs, viz., division of the 


-joint property amongst the’ co-sharers and the award of compen- 


sation payable by some of the co-sharers to others of the co-sharers, 


debtors in the two decrees were different. ` ' ^ g 

Now so far as the first consideration is concerned, we do not 
think that the granting of separate`reliefs is ` very material or that 
this would be inconsistent with the view that the decree was a single 
and indivisible one.. The granting.of separate reliefs in one decree 
is by no means uncommon, е. g. for possession, mesne profits and 
costs and decrees of this nature were considered inJVefa/ Chandra 
Sadookhan -y. Amrita Гай Sadookhan, (1) and Barada Kinkar 
Chowdhury v. Nabin. Chandra Dutt (2), in which piecemeal 
execution of decrees was held to save a subsequent application 
for a different relief from the bar of limitation. Moreover the 
reliefs ‘granted in the decree now under consideration, though 
separate, were closely inter-connected since they were intended 
jointly to allot to each co-sharer that amount of the joint property 
proportionate to his share, substituting: in. respect of certain 
co-sharers -an amount of -compensation’ in -lieu of additional 
апд. . - Oe - > - 
The material consideration, we think, is the second, that the 
combination of the decree-holders-and judgment debtors entitled 
to reliefs under the two portion of the decree were different, and 
along with: this there is the further consideration that the reliefs 
were granted both-severally and jointly “in favour- of and against 
“more persons than one”. It is-the latter complication which 
appears to us to present the greater difficulty, and the importance 
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of this, or: of ‘the fact.-that: decree -under. present. consideration is 
one in afsuit . for partition, do not appear to have.been specially 
considered’ by the. learned. Lower Court in his appreciation of 
Explanation I to Article 182 of the Indian Limitation Act and of 
the decision Saku Nandalal Saran v. Sahu Dharam Kriti papan 
(1)żon which he has relied. . : 
Ordinarily, the decree in a partition suit is one- 9 and 
there is nothing in the form: of the decree under’ consideration 
to indicate, prima. facie, any departure from the ordinary rule. 
Separaté reliefs were of course allowed, but, as we have already 
indicated, that fact would not: by. itself. transform’ the.-decree into 
two deerees. “We must also point out.thatso íar.as the :plaintiff 
-decree-holders.were.concerned, they. were decree-holders in ress 
pect of all the reliefs, арӣ, in the earlier application for. execution, 
they asked for all'the,/xelieífs to which:they were entitled: under 
the decree as a whole. . The defendants, judgment-debtors,. in- 
cluding ће present respondents, were. parties to that execütion 


‘case and: did not raise any objection, -so that the conduct of the 
-parties suggests that at that time they proceeded on the footing 


that.the «decree :was ‘one -decreé. Moreover in a. decree‘ in а 


partition suit, the-distinction between the. decree-holders ~and the 


judgmént debtors in. regard to. the. relief for allotment of..land.is 
to a large'extent artificial, so баг сав ‘execution is concerned,. and 
the relief granted: to the plaintiffs, decree holders, and. certain 
of the defendant, .judgment-debtors, by award. to them of..speci- 
fied sums.of money was on account of the joint relief granted: to all 
the co-sharers of keeping joint between them all the Beels,', Gopats, 
Khals: and Nalas. Whilst . therefore.this. relief in the shape- of 
compensation may in опе view be considered to bea relief or a 
decree passed severally against more persons. than one within the 
first part of. the second portion of Explanation I to "Article 182 
ofthe Indian Limitation Act, in another view it is closely related 
to-that part. of. the decree which granted a joint relief to or 
against the entire pony. of созшен, whether . ISBN or 
defendants, : е f 

Atthis stage we think it; will be. convenient to consider the 
decision Man Mohan Gope vy. Madhusudan Gope, (а) in which 
the. nature and effect of a decree ina partition suit. have been 
considered: By the decree Шеге under consideration, various 


(1) (1926) A. L К. All. 440. are - i 
(а) (1983) 36 C. W. N. 77a, 0 7 7 0 000 Vn 
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lands ‘were allotted in severalty to each of the parties, but a Суп, 
Kalikhola and a strip of land to serve asa road, giving access to 1945. 
— 


certain of the allotments, was reserved as ejmali. That decree Маһаттай Ishak 
was passed on 28th March, 1927. In February, 1928, the plain- sino Mutwalli 


tiff brought an execution case and after a commissioner was Капшашау 


appointed to give him delivery of possession, the case was dis- ` Chowdh ry. 
missed on part satisfaction in July 1928. Subsequently; on aoth Sharpe, F. 
November, 1930, an application for execution was filed by some ES 


of the defendants, and objection was taken that further execution 
was barred by limitation, being more than three years after the 
decree. This objection was disallowed by the Lower Court and 
on appeal to this Court it was contended: on behalf of the appli- 
cants for execution that the provisions as to the Kalikhola and 
road were "passed jointly in favour of more persons than one" 
namely in favour of allthe parties to the suit, and that if any 
one relief is joint the whole decree -is joint even if other reliefs 
are given separately. Rankin C. J. accepted these contentions, 
and observed: “The decree before us is certainly one passed 
jointly in favour of the plaintiff and tle present respondents 
(defendants) so far as the  Kalikhola and road are concerned and 
unless the decree is for the present purpose to be regarded as 
though there was one decree for joint possession "in favour of the 
respondents and the plaintiff and another and separate decree 
for separate posséssion of their allotments by the respondents I 
think this appeal must fail’. In reaching this conclusion, his Lord- 
ship the Chief Justice considered the decision Nandalal v. 
Dharam (1) on which the learned Lower Court has relied, and 
also the decisions Sudramanya v. Alagappa (2) and Barada Kinkar 
v. Nabin Chandra (3), He remarked that “None of these were 
partition cases”, : 

The decision to which we have just referred appears to afford 
substantial support for the view that a decree is a joint decree 
within the meaning of Explanation I to Article 182 if апу one of 
the reliefs given in the decree is against the defendants: jointly, 
even though some other reliefs máy be given against the defen- 
dants separately, so that if in respect of the joint relief an appli- 
cation for- execution -is made against one of thom, it will save 
limitation in regard to the other defendants even in respect of the 
reliefs which have been decreed against them separately. With 

(1) (1926) À. I. R. AIL 440. 


(2) (1906) I. L. R, 30 Mad. 268; 7 E - 
(3) (1909) 11 C. L. J. 835 14 C- W. N. 465. ` 
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even greater force. те think it may be held that if in respect of 
the joint. relief an application foy execution is made against all,- 
the defendants, as in the present case, it will save limitation against . 
. all those defendants in respect of. the reliefs- which have been.. 
decreed against them separately, We think too that the decision 
quoted. above is an authority for -the view that a ‘combination of 
different decree-holders and. judgment-debtors, as they were in 
that case in respect of the joint end separate . reliefs, . will not, 
transform. the decree into two. distinct and separate decrees, if 
the facts taken as a, whole justify the conclusion that the. decree 
is опе. decree. The view taken іп Man Mohan Gofe.v. Madhu- 
sudan Gope (1). is supported . by the decision Pattannayya v. 
Pattayya (2). -In the case there under consideration the relevant. 
portion of the decrée was as follows : "Plaintiffs do recover from. 
the defendants 9 and ro possession of the plaint - - property- with | 
buildings thereon described below. Plaintiffs do recover from 
the gth defendant future rental etc’. It was held that the decree 
was a joint decree and that an application for execution against 


‘the gth defendant alone was sufficient to keep the -decree alive’ 


dgainst the . roth defendant. It was urged in that case that- "as - 
the decree directs the 9th and -roth defendants to pay .mesne 
profits severally, it is not a joint decreo but-a several decree and. 
the application for execution. against the gth defendant cannot be. 
treated as an application i ina joint decree. It was held 'however,. 
that “where a decree directa that A-and B shall pay a certain sum. 
to the plaintiff and further directs that A should pay another sum. 
and that B should рау another sum and that A and B should bear 
their own costs, the decree is. a joint decree. "The decree із: а 
joint decree if any one of the reliefs given "in the decree..is against 


: the defendants jointly even though some other reliefs неу be given 


against each defendant separately”. : 

..Turning now to the decision, Wand Lal Saran RU Dharam. 
Kriti Saran (з) on which the learned Lower Court has relied, 
we find: that although it is an authority for the view taken by that 
Court the , facts of that case are peculiar. The decree under 
consideration was baséd on.an award.made ina suit for. partition 
of а family business. Dharam Kriti Saran obtained a decree for 
а sum of Rs. 51000 and he applied for execution of a portion : of. 
this amount against the deceased father of one Param Кїї . Saran. 


(1) (1932) 36 С. W. N. 772. c IER LE 
(a) (1925) 5o M. L. J. 215. Wurden. Е 
(9) (rout) A. LR, AIL 440 ; L L. R. 48 All, 377.. Bee | te 
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Param Kriti objected to the execution but his ‘objection was dis- 
missed and costs of Rs. 418/8/o were awarded against him. He 
appealed, but his appeal was dismissed and he was made liable 
for additional costs of Rs. 262. On goth August, 1921, Dharam 
Kriti- applied for execution against Param_ Kriti in respect of 
these amounts. of costs, and the question before the Court was 
whether this application to which Nanda Lal was not a party 
saved limitation against Nanda Lal against whom an application 
for execution of the original decree was made on 17th Novem- 
ber, 1924. Now on these facts, this was clearly a case in which 
there were separate decrees and the ‘decree -of which the earlier 
execution was sought was a decree against Param Kriti alone. 
It was merely the fact that the original decree awarded certain 
properties to Dharam Kriti against all the defendants which led 
the learned Judges to consider Explanation I to Article 182 of the 
Limitation.Act and to differ from the view expressed by the Madras 
High Court, in Swóramanya Chettiar v. Alagappa Chettiar (x), 
which was approved in Patfannayya v. Pattayya (a), mentioned 
above. It wasalso found in Mand Lal Saran v. Dharam Kriti 
Saran (3) that the execution of the decree was barred for two 
other reasons, and whilst that decision so faras it relates to the 
correct application of the Explanation I to Article 182 of the 
Indian Limitation Act cannot be considered to be an oditer dictum, 
the facts on which it was based were not, we think, such as to 
supply a teliable interpretation of the correct application to facts 
of the nature now under consideration, and to which we feel the 
decision of . Мап. Mohan Gope v. Madhusudan Gope (4) and 
Patiannayya v. Pattayya (а) can more appropriately be applied. 

We do not think it possible to lay down any hard and fast 
rules for deciding whether a particular composite decree is one 
decree: ог. comprises - separate decrees. Having regard howeyer 
to all the facts of this case, the nature ‘of the decree under con- 
sideration, and the decisions of Man Mohan Gope v. Madhusudan 
Gope (4) and Pattannayya v. Patiayya (2), we think that the decree 
of which execution has been sought: against the respondents is 
one decree.” We agree respectfully with those ‘decisions and are 
of opinion that the decree is a decree “passed jointly against more 
persons than one” within the meaning: of the latter part of the 
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second- portion of Explanation I to Article 182 of the Indian Limi-- 
tation · Асі In this -view of the matter, we think that the 


_ earlier application for execution- against all the co-sharers by. 


delivery of possession of the’ lands which - were allotted severally, 
and of the land -which was kept joint, is sufficient- to save from- 
the bar-of limitation the relief for award to the :арреПапіз- decree- 
holders, of compensation money payable by the respondents ` 
judgment-debtors.: The appeal is therefore allowed. The -order © 


*of the learned Lower Court allowing Misc. Case 52 of 194% is set 


aside. The execution case will-be restored and disposed of accor- 


ding to law. We mike no order astoéostg © 77 зс м 
. Mukherjea, J =I agree, Se CA foan | 
ыт, м, à cff oe А Appeal allowed. 


БИР; 


uL R. Das, E E 


тему JAN КАБЫНА» DUTTA AND OTHERS. 2 gla 
| - v. M7 ia. 08 7 
` SAILENDRA NATH SHEE AND ANOTRER.* 


SGuandias c poli of perm under. Guardians and. Wards Асі (УПРА. 
_- 1890)—Removal or death of certificated guardian—Natural guardian’s 

. power, if revives—Alienge from natural guardian of Hindu minor, how 
protected. - 

. Per Das, J. (Biswas, J.. dubitania). Once guardian was apnea. Ьу, 

the Court under the Guardians and Wards Act, 1890, the natural guardian was 
superseded for good, and his or her powers could not revive "upon the removal, 
discharge or death of the certificated guardian, even ЧЕ no successor was 

appointed by the Court in his place, · - ‚т sete 


* Appeal from Appellate Decree No. 892-of 1942, “aghinst the - decree-of 
К. С. Das Gupta Esq., Additional District Judge, 1st Court, of 24-Parganas‘at 
Alipore, dated the goth February, 1942, reversing-that'of Shahabuddin-Ahmed 
'Esq., Subordinate Judge, 3rd Court, Alipore, dated the 19th May, 1941. 
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Per Curiam: In Hunooman Persad’s case (1) their Lordships Јаій down Cim, 
two alternative conditions either of which will be'sufficient to protect the 1945, 
alienée from the natural guardian of a Hinda minor, namely (а) the actual 
- existence of legal necessity arising out of the actual Pressure on the estate, Jiban. K rishia Dntta 
- the danger to bé averted, or the benefit to be conferred upon it, and Sailendra Nath Shee, 
+ (b) reasonable enquiries made by the alienee to satisfy himself as to the exis- TES 
tence of legal necessity for the particular transaction. 


Appeal by the Plaintiffs. 
Suit for declaration. б 
The material facts appéar from the judgment. . 


Dr. S. С. Basak, Massrs. Hiralal и. апа шн 
Phattacharyya for the Appellants. 


‚Рт, Radhabinode Pal and Му. ‘Joy Gopal ‘Ghosh for the 
Respondents. 

i - - T Re C. AV. 

The judgments of the Court were as follows : ' 

Biswas,” J :—This is an appeal ` on. behalf of the plaintiffs in August, 18. 
а “sit for a declaration that certain’ documents „ате void and TT 
inoperative in law and not binding on them, ` The learned Sub- 
ordinate Judge of Alipore who tried the’ suit in the first instance 
decreed the ‘same, but the learned District Judge dismissed it 
on appeal: 

The documents are three in number : one a potta gránting a 
mourashi- mokorari lease of the plaintiffs’ eight annas share in 
certain properties to the respondent Sailendra Nath Shee, another 
а contemporaneous deed assigning the back rents of the properties 
to the said lessee, and the third an indemnity bond securing the 
lessee against a possible repudiation of the lease by One of the 
executants who was stated to be a minor. 

The plaintiffs are two brothers, Jiban and Ratan, апа їп {һе 
documents one of them, Jiban, was represented as of full age, while 

= the ‘other, ` Ratan; was described as a minor living under the 
guardianship of the mother, Bilasini, as his natural guardian. 
Jibanvexecuted the documents for himself, while Bilasini as natural 
guardian executed them on behalf of Ratan. 

In the plaint the plaintiffs, made the case that they were both 
minors at the date of execution. The trial court ‘accepted this 
case, and in that view held that Jiban was not at all represented 
by a guardian in the transactions, and was noi, therefore, bound 
by'them. С ‘As tegards Ratan, 082 court “was of opinion that he 


(2) (1836) 6 м, I, А, 393.4 
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сть. - was not duly represented, as “his mother was not competent to act 
1945, for him at the time. It appears thata guardian had been pre- 
Jiban Krishna Ditta viously appointed by the court under the Guardians and Wards 
Act in respect of. the person and property of either -- of - the 
brothers, but that guardian had ceased to function -at ће :аѓе 
Вз, J. the documents were executed, .and no new guardian -had “been 
appointed in her place. According to.the learned judge, this, 
however, could not have the effect of reviving the _ powers : of the 
mother as natural guardian. In the result, the documents. were 
declared to be inoperative against Ratan as well and the suit 
was decreed in favour of both the plaintiffs. In the-view which 
` the learned judge took, it was not necessary for him-to consider 
‘ the other grounds -on which the-documents were: impugned, 
' namely, that they had been executed. under undue influence and 
fraudulant misrepresentation, and without legal necessity. | 
On appeal, the learned District Judge reversed the- decision. 
Upon the evidence he found that Jiban had come. of age at the ' 
5s material date, and as for Ratan, he held that upon the. cessation 
of the authority . of the certificated guardian, the powers , of the 
natural guardian revived under the law, and so Bilasini- was quite 
“competent to execute the documents on behalf of | ‘the’ minor as 
his natural guardian. ‘On the merits, the court found against the 
plaintiffs both as regards, the case of undue. influence and 
fraudulent misrepresentation and that of absence of legal neces- 
sity. The guit was accordingly dismissed, ‘and Hence the present 
appeal. 
In'support of the appeal, Dr. Basak raised three points. In 
the first place, he challenged the finding about Jiban's majority. 
Secondly, he contended that the facts found by the -learned Dis- 
trict Judge were insufficient in law to establish such “benefit to 
the estate" as could support the transactions. Thirdly, he. main- 
tained that once a guardian was appointed by the- court under 
the Guardians and Wards ‘Act, the natural guardian was- superseded 
for good, and his. or her powers could not revive upon the Temoval 
or death of the certificated guardian, even if no successor was 
appointed by the court in his place. : 
" , As regards the first point, itis sufficient to state that Шо 
Dr. Basak raised it in his opening, he made no attempt to. support 
г it in the course of his arguments, .As regards the second, all' 
that need be $id i is that even if the findings may be held. to. fall à 
short of establishing the real existence of legal necessity, they are 
sufficient to show that the lessee- had made Jdosa-jide~inquiry as 


Sailendra № Nath Shee. 
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to the existence of such necessity and satisfied himself that such 
necessity existed. There is no reason; therefore, why the case 
should not be regarded as coming within the second part of the 
rule which was laid down in this respect in thé well known case 
of Hunoomanpersaud Panday v. Mussumat Babooee (1). After 
atating that the power of the manager for an infant heir to charge 


an estate not his own is under the Hindu law a limited and quali- 


fied power, and can be exercised rightly ina case of need, or for 
the benefit of the estate, and after explaining: that the actual 
pressure on the estate, the danger to be averted, or the benefit 
to be conferred upon it, in the particular instance, is the thing 
to be regarded, their Lordships of the Judicial Conimittee pro- 
ceeded to observe : p. 424. р 

“Their Lordships think that the lender (the transaction there 


. was a loan) is bound to inquire into the necessities for the loan, 


and to satisfy himself as wellas he can, with reference to the 
parties with whom he is dealing, that: the' Manager i is acting' in the 
particular instance for the benefit of ‘the “estate. But they think 
that if he does so inquire, and acts honestly, the real existence 
of an alleged sufficient and reasonsably credited necessity is ‘not a 
condition precedent to the vaildity of his charge. fiestas у 
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The finding here is that the ‘respondent. did inquire, and . 
honestly believed that the transaction which Bilasini was entering ^ 
into on behalf of her minor son was for the. benefit of ‘his | 


estate. 

The ‘only question that calls for decision in “the appeal is the 
third point raised by Dr. Basak, which, it is admitted, will affect the 
share of Ratan only. The question is not free from difficulty, and 
strange as it may appear, it is not covered by authority, though 
cases like this must be of frequent occurrence. 

I have had the advantage of reading the judgment prepared by 
my learned brother, who has dealt with this point at great length, 
and I think there is a good deal of force in what he says, both on 
general’ principles and on the construction of the relevant 
provisions of the Guardians and Wards Act. Не takes the 
view that upon'the appointment of a guardian by the court, the 


power of the natural guardian must be held to have ceased for 


good, and it was not accordingly competent for Bilasini as natural 
guardian to act. for or реш her minor son in the Сараки 
transactions. i 


" (1856) 6M. L A; 3937 — 
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Му tamed brother seems to think that once the court appoints 
a guardian of a minor, the court, as representing the sovereign, 


Jiban Krishna Dutta who is regerded i in law asthe universal -guardian of all infants, 


: Sailendra Na Nath Shee. 


Biswas, Я.. 


takes over the minor under its- care and control, and it should 
‘not, therefore, be permissible thereafter for any other person. to 
interfere with such care and control Such cüre and control are 
exercised through a guardian whom the court appoints, and even 
ifthe person whom it appoints ceases to function by reason of . 
, death, removal, discharge or otherwise, neither the authority nor 
the- responsibility of the court in relation to the minor ceases, 
but the minor continues to. remain under the court's care and 
control as before, and no one other than a person appointed by 
the court again can, therefore, function as his, guardian. In other | 
words, the appointment of a guardian by the court operates ава 
supersession of the natural or de facto guardian, anda guardian 
once superseded cannot become clothed with the capacity to act 
as guardian again merely. because the guardian appointed by the | 
court goes off the scene. My learned brother shows by reference . 
to the provisions of the Guardians and Wards Act that that is also 
the legal position contemplated by the statute. 

“Cogent a8 the reasoning may appear to be, and hesitate as I 
should to dissent. from the view expressed by my learned brother, 
I am not wholly satisfied that there may not be weighty, consi- 
derations bearing in the opposite direction. Dealing with the 
matter under the Guardians and Wards Act, it may be “conceded 
at once that the effect of the appointment of a guardian is the 
supersession of the natural guardian ifany. Section 7 (2) in fact 
. provides that a guardianship order made under section 7 (1) shall 
imply the removal of any guardian who has not been appointed 
by will or other instrument, or appointed or declared by: the. 
court. But the question is whether the supersession of the natural 
guardian is effective for all time, or operates only so long as the 
guardian appointed by court remains in office. 

On what grounds is the natural guradian superseded ? Is it 
because that court holds that he. is absolutely unfit, or merely 
because by comparison he is considered to be less fit than the 
person whom the court selects? Iam not so sure that the fact | 
t! at the court appoints another person. as guardian, though the , 
natural guardian is there, necessarily implies an adjudication that А 
the natural guardian із alsolutely unfit, Section 17 provides 
that in appointing the guardian of a minor, the court shall be ` 
guided by what appears to be for the welfare , of the minor, А and 
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that being the test, it should be possible for the court to appia 
a person other than the natural guardian, not because in its 
opinion the natural guardian i is unfit, but because in character 
‘and capacity the other person appears to be the better of the 
_ two. It is only in certain cases specified in section 19 that the 
court may not supersede a father or a husband among natural 
guardians, if in its opinion he orshe is not unfit to be guardian. 
This shows that in other cases the court may appoint- a person 
other than the natural guardian, even though it considers that the 
natural guardian is not altogether unfit. 

My learned brother thinks that the implied removal of the 
natural guardian under section 7(2) must have the. same effect as 
an express order of removal made under section 39. It will be 
observed that neither, gection 39 nor any other provision of the 
Act contemplates the express removal of a natural guardian. 
Obviously, there must be some significance in barring express 
. removal, and providing only for implied removal, in the case of 
a natural guardian. If implied removal. of the natural guardian 
upon the.appointment of the certificated guardian . was intended 
to have the same effect as express removal, the, legislature , would 
undoubtedly have. authorised express removal of. a natural 
. guardian. ' Section 7(2) might in that case have also required that 
in making a -guardianship order under. section 7 (i) the court 
should. at the same time make a formal order removing every 
‘other guardian not appointed by, will or other instrument, or not 
appointed by the court. But that is not what we find, and this 
suggests that, the legislature intended a distinction between implied 
removal and express removal, 

agree, as I have ‚ pointed out, that ‘the , “ultimate test in. all 
guardianship matters must be the welfare of the , minor. Suppose 
that the welfare of the minor demands that a natural guardian 
"who has been once passed over should not be permitted 
. to function. again, even upon the cessation of. the powers 
' of the certificated. guardian by whom he was. passed ` over, the 
statute has made adequate provision by. which such a^ result 

could be secured. All that the caurt need do in such a case is 
É to exercise its power under section 42 of making a new appoint- 
ment forthwith as soon as the guardian previously appointed will 
` have ceased to function. Under section 8 of the Act, an order 
of first appointment ` of a guardian cannot be made except on the 
application of a person interested, by section 42 expressly provides 
‘that when a guardian appointed by the court dies or is removed 
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Cm. ‘or discharged, the court may appoint a successor, acting suo moti. 

* 1045, ` In тові савез, as section 4t will show, the power of a certificated 

Jiban ` Krishna Datta "guardian cannot cease without the knowledge or without an 

‘orl wy express order of the court. The court should, therefore, be always 
Sailendra Nath Shee. 

sa Zt c... Їп a position to prevent the automatic revival of the powers of a 


: Вігваз, J. * superseded natural guardian, if such revival is deemed to, be pre- 
гә judical to the best ipterests of the minor. There is no point in 
saying that the court _ may “not sometimes be aware “when - the 
powers of z certificated guardian cease. Such an assumption can- 
notbe entertained at all, for on the theory that in appointing а 
guardian the court assumes full responsibility for the, care and 
М control of the minor, as representative of the sovereign, . it would 
"imply a dereliction of duty on the part of thecourt notto keep 
"itself informed about a fact affecting the welfare of the minor. 
No argument can, therefore, be allowed.to be founded upon such 
^a basis. 

- It need only be added that in case tlie natural Ducis upon 
`+ revival of his powers on'the cessation of the powers of the certi- 
ficated guardian acts їп а manner prejudicial to the interest of 
the minor, the minor will not: be without a remedy. The minor 
‘himself may repudiate the dct on attainment of majority, or the 
“court itself may help to secure the remedy by appointing another 
guardian, upon whose appointment, itis not disputed, the powers 
"ofthe natural guardian would again cease. It: “cannot ' be said, . 
‘therefore, that the welfare of the minor nécessarily demands the 

acceptance of such a view as my learned brother suggests, : 

Be that as it may, I do not propose to pursue the matter further, 
as-I have no desire to press my view to’ the point of dissenting from 
the judgment of my learned brother, but am content merely to set 

-out some of the considerations which occur to me as having & 
bearing on the question. ` 

'' "Tn the result, I agree’ in thé order proposed bs my learned 
brother, and the appeal wil be disposed of accordingly. ` 

“ Das, J: ` This is an appeal by the plaintifs in T. S. No. 13` of 
1939 from the decision of the Additional District Judge of 24- 

' Parganas ‘dated the zoth February, 1942, reversing the decision of 

the 3rd Subordinate Judge er Alipore and dismissing the suit, The 
- | facts are already as follows :— ` 

i The plaintiffs Jiban and Ratan, who are the appellants ` before 

us, are two brothers ' and were owners: of an undivided half share 

in certain properties. The proforma defendant respondent Bilasini 

Dassi is their mother. In 1924 their paternal grand mother 


í 
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Khantomoni Dassi жаз appointed the guardian of their persons 
and properties by , the District Judge of 24-Parganas under .the 
Guardians and Wards Act (Act. УТИ of '189о), By ап order made 
by the District Judge in December 1929 Khantomoni was removed 
from office for having failed to. submit accounts. No. other 
guardian, however, was appointed by the Court in thé place of 
Khantomoni, In or about 1938/:939 Khantomoni died. Shortly 
after her death, on the 7th Ashar 1345 B.S. corresponding to the 
22nd June, 1938, to be precise, an agreement to. lease was executed 
by Jiban and Bilasini,. the-latter purporting to. act as the natural 
guardian of Ratan, in favour of the principal defendant respon- 
‘dent Sailendra Nath Shee and one Kishori. Mohon. Thereafter 
on the 26th Aswin 1345. B.S. corresponding to rath October, 1938, 
five several documents were executed, namely (1) a Potta executed 
by Jiban. and Bilasini, the latter purporting to act as guardian 
of Ratan, in favour of Sailendra Nath Shee, granting a perpetual 
~ lease of their share in the properties fora selami of Rs. 3002 and 
at a fixed rental of Rs. зто, (2) a kabala similarly executed 
assigning to Sailendra arrears of rent which are sald to “amount 
to over Ез. 2 оооо:Ќог a consideration. of’ Rs. 2750, (3) an indem- 
nity bond also similarly ' executed indemnifying Sailendra, (4) a 
kabuliyat executed by Sailendra in favour. of Jiban.and Ratan, 
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and (5) a kistibandi mortgage deed executed by Sailendra in. 


‘favour of Jiban and Ratan. charging these very properties with 
the repayment by an equal annual instalments of Rs. "3000, that is 
to say, selami of Rs, 3000 and price: Кз. 2750 for the back rents less 
Rs. 1750. retained for payment of superior landlord's dues and 
Rs. 1000 paid down in cash. In all these documents Jiban was 

: described as a person of full age., © - . 2: ` 

The present suit was filed. оп the запа February, 1939, by 

Jiban and Ratan, -both described as minors by their paternal uncle 
ahd next friend Rakhal Das Dutt, the owner of the other half 
sháre in the properties. -1t was alleged that at the. date of the 
execution of the abovementioned documents and:at the. date of this 
suit both the.plaintiffs. were minors, that the Potta, the kabala 

and the indemnity bond were not for: the benefit of the minor 
plaintiffs, that they had been obtained from Jiban and Bilasini by 
the exercise of undue influence and without properly explaining 
the scope and effect thereof to them, and that Bilasini had no 
authority as natural guardian to execute . any of these documents 

on behalf of Ratan or to bind his estate, asa guardian of his 
` person. and property, had been appointed by the court -and as 
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after the removal of that guardian the present next friend was the 
de facto guardian managing the properties of the two minore. The 
plaintiffs asked for a declaration that their interests in the proper: 
ties had not in any way been affected by the said Potta, Kabala and 
Indemnity bond, and that the same were void and illegal. ge 

The learned Subordinate Judge held, inter айа :— 

(x) that both the plaintiffs were in fact minors at the date -of 
the execution of those documents ; 

(а) that пиро the appointment of the grandmother Khantomóni 
as the guardian of the two minor plaintiffs, Bilasini’s rights and 
powers as mother and natural guardian were extinguished, and that 
although Khantomoni was afterwards removed from office; and по 


^ other guardian was appointed by the Court, the rights and powers of | 


Bilasini as mother and natural guardian could not revive and ‘she 
was not at all competent to represent Ratan in the transactions ; 
(3) that the defendant did not act in good faith and procured | 


' these documents, which were totally prejudicial to the interests of 


the minor, by imposing on the mother and the same were void 


^ ab initio. - . 


In view of these findings the learned Subordinate-Judge did not 
go into issue No. 7 which raised the question of legal necessity for 
the.execution of. those documents. In the result the Subordinate 


. Judge decreed the suit as prayed. : 


The defendant Sailendra appealed. The learned Additional 


. District Judge held : : . 


(t) that Jiban and Bilasini executed the documents with full 
knowledge of their contents and after having received independent 
advice; -© ` - : : | 

(2) that Jiban was more than 21 years of age at the time of the 
execution of the documents in question ; 

(3) that on the . appointment of Khantomoni as ‘the guardian 
the rights and powers of Bilasini as mother and natural guardian 
were not extinguished for ever, but were only kept in abeyance, and 
that as soon as Khantomoni was removed and until a successor was 
appointed Ьу. the Court, Bilasini as mother and natural guardian 


~ had full power to enter into contracts and to do all other acts which 
_. were reasonable and proper for the protection and benefit of the 


; minors property ; and 


- (ay that these transactions were for the benefit of the minor's 


estate, and in any- event the defendant had made reasonable 


: . enquiries as regards the pecessity of these transactions and was 
G , 757 gutisfied that there was sufficient and reasonable legal necessity, and 
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so these transactions were valid and. binding on the minors 
estate, - Й 

On these findings the learned Judge allowed the appeal, 
reversed the decision of the Subordinate Judge and dismissed the 
suit with costs. It is against this decision of the lower appellate 
Court that the present appeal has been taken. | 

Dr. Basak in opening the appeal conceded that the appellant 
Jiban would be bound by-the finding of the lower appellate Court 
to the effect that at the date of the execution of the impugned 
documents Не had attained majority, unless he could show that 
that finding was vitiated by some error of law. No attempt, how- 
ever, was made at any subsequent stage of the opening argument of 
Dr, Basak, or in the reply of his learned junior, to point out any 
error of law on which that finding had been based. In these 
circumstances we must accept and proceed on that finding or fact 
as correct. | p 

As regards the appellant Ratan, two points of law have been 
argued before us: s 

(1) Whether the removal of Khantomoni from the office of the 
guardian under order“of Court and the absence of any order of 
Court appointing „her successor; revived the rights and powers of 
Bilasini.as the mother and natural guardian of Ratan, so as to have 

entitled her to represent and act for him, and `. 
` (2) whether the facts found by the lower appellate Court are 
sufficient in law to establish “the existence of legal necessity or to 
amount to benefit of the minor’s estate or can otherwise support the 
transactions in question. 

As to (1): revival of powers. of the natural guardian: Dr. 
Basak rélied on section 7(2) of the Guardians and Wards Act, 
1890, and contended that the order made by the District Judge 
under that section.appointing Khantomoni as the guardian of her 
minor grandsons. Jiban and Ratan implied the removal of Bilasini. 
The order, argued Dr. Basak, operated to extinguish the rights 
and powers of Bilasinias the mother and natural guardian, and 
consequently the decision of the learned Subordinate Judge was well 
founded. Dr. Pal, on the other hand, contended that the learned 
Additional District Judge was right іп holding that the order made 
by the court under section 7 appointing Khantomoni as guardian 
did not extinguish the rights and powers of Bilasini as the mother 
and natural guardian for all’ times to come, but only had the effect 
of keeping them in abeyance during the period the certificated 
guardian functioned as such. Dr. Pal’s contention was that the 
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Спи: mother, Bilasini, derived her rights and powers as the natural * 
1945; > guardian under the Hindu Law, which was the personal law: of ' 
Jiban Krishna “Dutta the parties concerned, -he argued that there was nothing in the 
Guardians and Wards Act which’ permanently -destroyed or extin- -- 
‚С guished these rights and powefs, but that on the contrary; the - 
Datis J. policy of the Guardians and Wards Act was to preserve the- per- > 
sonal Law: Не referred us to sectiońs 6, ro- and ту of ‘thé- Act. 
No judicial decision directly bearing оп the point has -been cited’: 
before us, and the question řaised | on this appeal appears to-bé one :: 
of first impression.  ' © 
As the transactions in question have ‘been sought-to be suppor- 
ted by the lower appellate court’ and by Dr. Pal before us on the 
strength ‘of the principles of. Hindu Law which, it-is claimed, have ^' 
been preserved by the Guardians and Wards Act, - 1890, - is' 
necessary, in the first instance, to enquire as to what the indigenous «- 
Hindu Law provides in this behalf. Under the Hindu Law, as ~ 
under the English. Law; the Crown is -regarded as the parens 
- patriae. “Ву the Hindu Law, the ruling power: is, in.'every: 
instance, whether the natural: guardian be living or. dead, recog- 
nised to be the supreme guardian of the property of all minors, 
whether male or female. -The ruling power is now represented by i. 
the Courts of Law". (Trevelyan on Minors 6th Edn. p. 49). Verse... 
27 of Ch. VIII of Manu, referred to in Trevelyan, says as follows :. 
“The property of a student-and of an infant, whether by descent 
or otherwise, let the King hold in. his custody, until the owner 
. Shall have ended his ер or until his ‚таш shall have 
' ceased iñ his sixteenth year”. ; 
The following observations of Macpherson, J. їп: Maharanee 
Ram Bunsee Koonwaree v. Makaranee .Soobh ои (2), 4 also-. = 
referred to in Trevelyan, are useful : : HES abe Soh 
"It rests with the sovereign to: take -care of the infant and his '- 
property and to appoint a. guardian {ог the ‘purpose (Manu, Chapter- .... 
VIII, Verse 27 ; Colebrooke’s Digest (Madras Ed.) II 5745575). 
It belongs to the courts as representing the . ‚sovereign to protect - 
the rights of the minor. .Thére is very little in the Hindu . Law: 
on the subject : and the courts, when no distinct rule is to be 
found, must exercise their discretion as.may be most advantageous. 
for the interests of the minor, being guided by such principles of - 
Hindu Law as may be applicable to the case, and selecting zat the - 
same time the fittest'among the’ minor's relations, if there -be. ` 
suitable persons-of that class. The practice has anay been 10 29 


(1) (4867) 7 W. R. 321 (зз). 
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give preference to the father, then to the mother (whose right, 
as indeed also the right of the father and others, though long 
and as we may say universally acknowledged, is one of practice 
rather than positive law, Colebrooke’s Digest, Madras Edition 
П, 576)—and after the mother, to the male paternal 
relations”. 

The rights of the father, and of the mother after the death of 
the father, over their minor child are, іҺеге бте, not derived from 
any positive rule of Hindu Law, but arise out of. necessity and are 
sanctioned by practice and have been so long and universally 
acknowledged as to be now indisputable. English law also 
recognises the rights of the father, and after his death without 
appointing a testamentary guardian, of the mother as natural 
guardian. Courts of law have from early times recognised the 
rights of parents over the person of the child, tecause these rights 
are necessary for the preservation of the natural order and course 
of the family life which is the foundation of society. These rights 
include the right of custody, of reasonable correction and chastise- 
ment, of directing the education of the child and the like. The 
rights of the natural guardian are not, however, confined to the 
person of the child, but extend over his property also. The same 
consideration of necessity which gives to the natural guardian the 
powers over the person of the minor gives to him the, powers over 
the minor's property, for the minor is just as incapable of 
managing his property as he is of protecting his person. The 


rights of the natural guardian over the~ property of the minor аге, ` 


however, not absolute, but are qualified and limited, as explained 
by the Judicial Committee to whose decision I sball refer in 
greater detail hereafter. It should, however, be remembered- 
that these natural rights of parents are given to them not for 
their own- benefit but for the purpose of enabling them to dis- 
charge their natural duties towards the child. As I said in Je 
the matter of Lovejoy Patel (т) the law recognises the natural 
duties of the parents. It is the natural affection of the parents 
' for the child which is the security ‘for the performance of the 
duties towards the child, and the performance of the duties alone 
qualifies the parents to claim the natural rights. It is their 
natural affection which makes them һе natural guardians, The 
rights of the parents are sacred rights, because- their duties are 
also sacred duties. If for any reason the parents render them- 


N 
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cvn. selves unable or unfit to perform the sacred duties, they become 


1945. — unnatural parents and cease to be natural guardians, and can no 
Jiban Krishna Dutta longer legitimately claim the rights of natural ‘guardians. In | 
Sailendra ae Shee, other words, the natural. guardians lose their rights when they | 
— "= 'L become unfit to perform their sacred duties. This unfitness, as 
Das, ds we shall see, may be brought about by a variety ‘of causes whicü | 
have been held by the court to disqualify the natural guardians 

and which I shall discuss hereafter. Such, I apprehend, are the 

nature, scopé and limits of the rights of the .natural guardians 

under the Hindu Law as administered by the courts of law. I 
now pass on to consider the position of the natural guardians 

in the light of the provisions of the, Guardians and Wards Act. 

The Guardians and Wards Act, as its full title and preamble. 

state, is an Act to consolidate and amend .the law relating to 

guardian and ward. The general principles of construction, of a 
consolidating code as laid down in the case of Bank of England Y. 

Vagliano Brothers (1), and followed in numerous decisions of 

Courts of this country, are well known. Said Lord Herschell at 

Pp. 1447145 : “1 think the proper course is in the first instance 

to examine the language of the Statute and to ask what is its 
. natural meaning, uninfluenced by any considerations derived from - 

the previous state of law, and not to start with inquiring how the 

law. previously stood, and then, assuming that it was probably 
intended to leave it unaltered, to see if the words of the enactment 

will bear an interpretation in conformity with this view." Bearing 

; еве. principles in mind; I proceed to examine the provisions of 

the Act. 

- Section 5 of the Act empowers the parents of a minor who i is an 

European British sudject to appoiot a guardian of the person or 

property of the minor by will or other instrument to take effect.on 

the death of the person appointing. Section 6 saves the power to 

appoint a guardian of the person or property or both, which is valid 

by the law to which the minor is subject. The capacity of Hindu. 

` апа Mahommedan fathers to appoint by their Wills guardians for 

their minor children after their deaths has been recognised by. 

the Legislature since the date of. the Permanent Settlement. This 

section, therefore, saves the right of Hindu father: to appoint a 
testamentary guardian. This. saving, however, is subject to the 

power given to the Court under section 39. to. remove the testa- 

mentary guardian for reasons specified therein. Iti is to be noted, 


(1) [1891] A, С. 107. ^. 
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further, that this section does not in terms. purport to preserve any 
of the other rights: of the Hindu father as patuial guardian, In 
short, this section preserves only the power of appointment of the 
father, but’ not his own right if acting as natural guardian. 
Section.7(1) authorises the Court to make an order appointing a 
guardian of the person or próperty or both of а minor or declaring 
&.person to be such a guardian. The ooly-condition laid down is 
that the Court must be satisfied that it is. for the welfare of the 
minor that anorder should be made. Section 17 specified the 
matters to be considered by the Court in appointing the guardian. 
The welfare of the minor is pre-eminently the paramount considera- 
tion for the Court. In-considering what will be for the welfare of 
the minor, the Court has to have regard to the personal law by 
which the minor is governed and the other matters specified in 
sub-section(2) of that section. . It is to be noted that the personal 
law is not the determining factor, and consequently. the rights of 
the parents under the personal law are not- sacrosanct or supreme, 
The supreme test for the appointment of a person asa guardian 
under the Guardians and Wards Act is the welfare -of the minor: 
If the welfare. of the minor so demands, the rights of parents, 
who are, in the opinion of the Court, unfit, may be brushed 
aside.. It follows, therefore, that the rights of natural guardians 
under the.personal law have: not been. preserved in the sense that 
they. must be given. effect to, but Have. bsen relegated’. to-a 
secondary position and the welfare of the minor has been put in 
the forefront, Then I pass on to section 19. which specifies the 
cases in.which the Court is not authorised to appoint & guardian; 
Thus, the Court is not to appoint a guardian of the property of 
the.minor whose. property is under the .superintendence of the 
Court -of Wards. Nor is the Court authorised to appoint a 
guardian of the person of a minor in any of the .three cases 
specified in clauses (a), (b) and (c).. The language used in this sec- 
tion is inartistic ‘and has given rise to a divergence ‘of judicial 
opinion. "In some cases it has been held that where the parties 
are not. European British subjects and the'father is not unfit, the 
Court has.no jurisdiction at all to appoint or declare even the. 
father as the guardian of the person of the:minor.. In some. cases 
it has been held..that the prohibition enacted in. this section is 
applicable even when the applicant is himself the father. In some 
other cases the Courts have held that this section does- not apply 


where the.fatheris.himself the applicant, but only applies where. 


somebody - else: applies to be appointed guardian. It is not 
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necessary for my present purpose to enterinto the details of. the 
reasonings adopted by differant judges in different cases or to 
express any opinion thereon. For the present and without com- 
mitting myself,I assume the correctness of the extreme view 
mentioned above, namely, that the Court has no jurisdiction to 
appoint a guardian of the person of à minor whose father is not, 
in the opinion of the Court, unfit to, be the guardian of the per- 
son, and proceed to examine what its effect is on the rights of 
the natural guardian under the personal law. Three things are to 
be noted : 

(x) This section preserves the rights of the husband and of the 
father, but not of anybody else, e.g. the mother. 

(2) This section, preserves the rights of the husband and of 
the father in respect only of guardianship of the person of the 
minor, but not in respect of his property. 

(3) This section preserves the rights of the husband and of 
the father in respect of the guardianship of the person of 
the minor, only if he is not, in the opinion of the Court, unfit 
to be such guardian, but it does not preserve such rights, if the 
husband or the father is, in the opinion of the Court, unfit to -be 
such guardian. 

To summarise, itis clear that the Guardians and Wards Act 
does not purport to preserve all the rights of all natural 
guardians under the Hindu Law in their original form, The savings 
Only relate to : 

(т) the right of the father to appoint a testamentary guardian 
(section 6) subject to the power of removal given to the Court. 
(section 39) / 

(2) the right of the husband and the father to be the 
guardian of the person only of the minor, provided he'is not unfit 
(section 19). 

No other right of the father and none of the mother under 
the Hindu Law is saved in the sense that the Court must give 
effect to it. The welfare of the minor is the paramount considera- 
tion, and the rights under the personal law are to be taken into 
consideration only for the purpose of ascertaining the welfare 
ofthe minor. It is significant that in the Guardians and Wards 
Act there is no general saving of the rights of the natural guardian 
under the personal law, and no provision, except the very limited 
provisions of sections 6 and 19, that the Courts must apply the 
personal law, such as there is in Act IV of 1874 as amended by 
Act XII of 1878 which applies to the Punjab, Act XX of 1875 
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which applies to Central Provinces, and Reg. III of 1877 which 
applies to Azmere. Merwara. Under. those Acts and Regulation 
guardianship is one of the matters in which the personal law 
is expressly, required to be administered by the courts in, those 
provinces. s 

There is nothing, Boves in the Guardians and Wards Act 


-which compels the natural guardian to take out a certificate of 
guardianship from the Court. The natural guardian.may function: 


and perform his duties and exercise. his powers unhampered by 
any body as long as the matter is not brought before the Court 
and his unfitness established before it. But the natural guardian 
may, if he chooses, come to court and clothe himself with the 
powers and privileges of a certificated guardian, except perhaps 
in the.case of the father in the matter.of the guardianship of the 
person only, falling within section’ r9 :about which there is 
divergence of judicial opinion. Further, the question of guardian- 
ship of the person or property or both of a minor may be brought 


: up before thé Court on an application under section 7. This 


D 


application may be made by any person who comes within any 
of the several categories of persons specified in .section 8. The 
applicant must, under section ro, give certain particulars in- 
cluding particulars as to the persons’ who may be ‘interested in 
the minor.and the question of his guardianship. Section тт lays 
down: the procedure. to be followed’ on the admission of the 
application. ‘The provision ‘for service of the notice mentioned 
in that section is obviously intended to, give an opportunity to 
all persons, including the natural guardian, unless such, person 
is the applicant, to come in and put forward his claim. Section 
13 enjoins the court to hear such evidence as may be adduced 
in support of or in opposition to the application. .After hearing 
the evidence and the submissions and contentions of the parties 
appearing on the application, the court may under section 7 make 
an order appointing or declaring a guardian of the person or 
property orboth.. In making the.'order the Court, under gec- 
tion 17, shall be. guided- by .what, consistently with the law. to 
which the, minor is subject, appears in the circumstances to be 
for the welfare of the minor,,and must: take into consideration 
the several matters specified in sub-section (2) of that Section. 
When the matter is brought before. the Court on an application 
under section 7, and notice is given tó the natural guardian, he may 
appear or may not appear. If he appears, he may put forward his 
claim to be appointed or may decline to act or may waive his righi 
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©туп, by consenting to some other person, who is otherwise fit being 
i945. appointed. АП these eventualities have,;-therefore, to be 


Jiban Krishna. Dutta considered. | | 
Сын ae be — When the natural guardian appears and puts forward his claim 
en a ee, Е 


E he has no special privilege except that his fitness being established 
Das; Js he may and generally does get a preference over others. But he 
Ix must first pass the test'of fitness for looking after the welfare of 
the minor. If he succeeds in éstablishing his fitness, then and then 
only does he get a preference, but-not otherwise. It will not do for 
him to come inand say'that he.is the naturalguardian under the 
personal law and must, therefore, be left ‘or put in charge of the 
person or property .or both of the minor. He must satisfy the 
Court that he .is fit to perform the duties of a guardian. If on 
evidence adduced before-it the Court finds that he is unfit for the 
purpose, then the Court must hold that he has last.his natural 
rights under the personal law, and for the sake .of the welfare: of 
the minor he must be passed over. It is suggested that it is possible 
that on the evidence the Court may find that the natural guardian is ` 
not unfit yet it:may not appoint him because the rival claimant. is 
fitter than he.is and therefore he is passed over not for any-unfit- 
ness. ‘In such a case ‘if the natural guardian is ‘the father then the 
Court under section r9. cannot appoint the other person. If, how: 
ever, the natural guardian is the mother, there is nothing-to prevent 
the Court from appointing the fitter person. In such a case І would 
be prepared to say that the mother is in reality found to be unfit. 
Fitness'is a relative term. The mother may be generally fit in an 
ordinary sense but when the Court thinks, having: regard to the 
circumstances,.e. g., the extent of the properties or the difficulties of 
management, that another person. will -be fitter than the mothér 
to discharge the duties, - the-mother- must be regarded as unfit for 
the discharge of those duties, although in a general way- she ‘may 
not be otherwise unfit. In ‘other words, inspite of her general 
fitness, the mothe: who may be a pardanashin lady may be unfit for 
the particular job.’ The appointment of- the other person must be 
really on this basis and the mother. is passed over really for unfit- 
ness,- having regard to the circumstances. -Unfitness need not 
necessarily imply any moral turpitude. 

The unfitness which entails the loss of the natural rights of the' 
father or mother may be due to a‘ variety of causes. Thus, if the 
natural guardian be found to be guilty of severe and systematic 
cruelty to the minor or of gross misconduct like habitual drunken- 
ness, debauchery ór immorality of character, involving distinct 
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danger of the minor-being injured or contaminated, he will certainly 
not be fit to be entrusted with the care and custody of the person 
of the minor. If he is found to have -been wasting or misappro- 
priating the properties of the minor, surely -he cannot be left or put 
in charge of the properties of the minor. The causes which bring 
about unfitness need пої, as I have said, always involve any moral 
turpitude. If he is a person of weak intellect incapable of managing 
his own affairs, he cannot be expected to manage the affairs of the 
minor. If the natural guardian is a Pardanashin lady and cannot 
properly manage the big estate, she is to that extent unfit, although 
she may be fit otherwise. Again if the natural guardian is a person 
who has renounced the world or entered. into any religious order 
во as to be civilly dead, the Court. must appoint somebody else. 
Under the indigenous Hindu Law а loss of caste used to involve 
unfitness, although it does not do so after-the passing of Act XX of 
1850, Even waiver of right out of the best of motives may cause 
the loss of the right of the natural guardian. Said their Lordships 
of the Judicial Committee in Besant v. Narayaniah (1) :- 

“There. is no difference in this respect between. English and 
Hindu Law. Asin this country so among the Hindus, the father 
is the natural guardian of his children during their minorities, 
but this guardianship is in the nature of a sacred trust, and he 
capnot therefore during his lifetime substitute another person 
to be guardian in his place. He may, it is true, in the exercise 
of his discretion as guardian, entrust the custody and education 


of his children to another, but the authority he thus confers is. 


essentially a revocable authority, and if the welfare of his children 
require it, he can, notwithstanding any contract to the contrary, 
take such custody and education once more into his own hands. 
If, however, the authority has been acted upon in such a way as, 
in the opinion of the court exercising the jurisdiction of the Crown 
over infants, to create associations or give rise to expectations on 
the part of the infants which it would be undesirable in their 
interests to disturb or disappoint, such. court will interfere to 
prevent its revocation : Lyons v. Blenkin (2)”. 

Waiver was also held Ju the matter of Saithri (3), to cause а 
loss of the right of the mother, as natural guardian. Whenever 


А 


РТИ 41 1, А, 314 (321-322) 5^ 1, L. В. n39 Mad; id зо C. L. J. 
353 (260).. 
(2) (1821) Jac. 425. 
(5) (1891) L L. Е, 16 Bom, 307. 
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EN „the court finds that the father or mother is not fit to protect the 
1945, interests of the minor by reason: of any conduct, misconduct ‘or 
Jiban Krishna Dutta &Dy circumstance of the nature mentioned above, the court must, 
for the welfare of the minor, override: the rights of such a father 
or mother, for such a father or mother by reason of unfitness can- 
not perform the sacred duties and therefore cannot legitimately ` 
claim the sacred rights of a natural guardian. а 

Suppose the natural guardian does not appear or put - forward. 
his claim, or ‘appears but declines to act as guardian. If the 
court is satisfied that it is for the welfare of the minor that an 
order should be made appointing or declaring a guardian of his 
person or property or both, what isthe court to think of such' 
conduct of the natural guardian? This? failure or refusal to take. 
up the duties of a guardian cannot but be regarded as proof positive ` 
of dereliction of the sacred duties, the performance of which 
duties alone, as I have said, gives the natural guardian his rights. 
By such conduct the natural guardian loses his rights and becomes * 
unfit, A natural guardian who fails or refuses to discharge hia ~ 
sacred duties is certdinly not a fit person, and the court must 
appoint somebody else who is a fit and proper “person сав the 
guardian. This appointment of a third person by the court must 
be on the basis that-the natural guardian, by reason of such con- 
duct has proved himself to be unfit, and therefore, lost his Bow 
under the personal law. 

Again, suppose on an application being made the natural . 
guardian appears and consents to somebody else being appointed · 
a guardian. Ifthe jcourt is satisfied that itis fot the welfare of 
2 the minor that an order should be made appointing or declaring 

a guardian, the court has no alternative but to appoint that other _ 
person, if in its opinion that other person is not unfit. By con-~ 
senting to’ the appointment of another person,—it may be from 
the best of motives,—the natural guardian shirks the discharge 3 
of his sacred duties that lay on him personally and waives his 
sacred rights. If in these circumstances the court appoints the ` 
.Other person, the natural guardian who has consented to that- 
appointment can no longer recall or withdraw his consent, if he 
person appointed is not guilty of any misconduct and is willing 
to act. Such & waiver renders the natural guardian unfit just as 
effectively as misconduct would.do, and destroys his rights as 
natural guardian. —— Zt 


It follows from what I have stated bone that the- : natural 
guardian loses his rights under the personal law by reason of his 


у. 
Sailendra Nath Shee. - 
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unfitness, for the discharge of е sacred “dog, and, the court, 
on an application being made, to. it, intervenes and overrides the 
claims of the natural guardian, because, i in its .ọpinion, the natural 
guardian is | unfit to be appointed . as the guardian. Therefore, 
whenever the court properly passes over the claims. of ‚а natural 
guardian and „appoints. - ‘another person as the guardian . of the 
minor, , it. clearly indicates. that the natural- guardian has been, 
found to be unfit. .The appointment of another person is, there- 
fore, a clear adjudication, that the natural guardian, who vis passed 
over is unfit, and has, .by reason of, his unfitness, forefeited and 
lost his rights . as natural. guardian ,, under. the, ,personal law. It 
does. not matter in the least whether the unfitness i is found because 
of positive. misconduct от waiver or any, other cause, or whether 
it is established. on contest or ‘admitted or. ‘implied from. conduct, 
6.5... by. failure. or refusal, to act or, consenting to somebody else 
being appointed, In. each of such .cases', the , unfitness , is; estab- 
lished equally effectively and entails the Joss. of the natural rights. 


oa зл d 


crops up in п'е ‘future, ; LN on the. death; „removal , or discharge. 
of the certificated guardian during . the. minority of the ward, the; 


natural guardian who, had been, found to be unfit. on the previous 
occasion and had been passed over and | superseded. can hardly claim, 
аз а matter, of right, , to; be appointed, the, guardian. in the place -of 
the first, certificated guardian, I cannot, see how he.can put forward 
any claim as natural guardian, for he has alreády lost. that posi- 
tion and forfeited his rights by reason of his unfitness. He may, 
however, come in.as a person related to, Һе minor by- blood, and, 
therefore interested i in the minor like any.other relative,, and may, 
attempt to. satisfy . Ше court, that the -disqualification which ,ren- 
dered him .unfit has since ‘céased to exist and that, he-has become 
üt. Jf the court is satisfied as to his. fitness at that, time, , the court, 
may appoint him, but I do not think that; the court by.so appoint-. 
ing him recognises or gives _ effect to.. his. rights, as the natural. 
guardian, . I do not regard such appointment, as based on any 
theory of the revival. of the. natural rights. , (3: н 

`The logical implication of the loss of the cud of- the natural 
guardian Љу reason of unfitness із recognised and indeed | empha- 
sised by the Guardians and Wards, Act.: Section 7 (1) empowers 
the court to make an order appointing a ” guardian of the person 
or property or both or declaring a person, to Бе „such guardian, 
Sub-section (2) of this section provides that an, order, under this 
section shall imply the removal of any guardian who has .not been 
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appointed by Will or other instrument ‘or appointed or declared 
by the court, Therefore, an order under this section impliedly 
operates also as an order of removal of any guardian other than 


_ a testamentary guardian ora certificated guardian, Who are the 
Sailendra Nath Shee; 


guardians whose removal is contemplated by this sub-sectlon ? 
They are other than testamentary and certificated guardians. 
Obviously the natural guardians or de facto guardians are intended 
to be referred to. Further, the word “guardian” has been defined 
in section 4 as meaning “a person having the care of- the person of 
a minor or of his property or of both of his person and property”. 
The definition is wide, and it includes within its meaning all kinds 
of guardians. Thus natural guardians, de facto guardians, testa- 
mentary guardians and certificated guardians are all “guardians” 
within: the meaning of the Act, and the Act relates to guardians 
generally except where it is expressed to relate to a particular class 
of guardians. Applying this definition to the expression “guardian” 
in section 7(2) we arrive at the same conclusion that an order made 
under section 7(1) implies under-section 7(2) the removal of natural 


-guardian. There is nothing in section 7(2) to indicate that the 


implied removal is in any way limited as to time. ` Then I pass on 
to section 39. That section provides forthe removal of a certificated 
guardian and the removal-of the testamentary guardian under 
certain circumstances. There, again, there is nothing in the section 
which-in any way limits the operation of the removal to any parue 

cular period. 

The next question is: What is: the effect of the removal ofa 
guardian? Тһе answers to be found in section 41. That section 
provides for the cessation of the powers of a guardian for various 
reasons. One of the reasons is the removal of the guardian. There 
can be no question that the removal of а guardian, certificated or 
testamentary, under section 39 brings about, under section 41, а 
cessation of the powers of the guardian so removed. The Court 
can-then make the consequential requisitions under sub-section (3) 
of that section. What is the effect of the implied removal of а 
natural guardian ог a de facfo guardian under section 7(a) ? 
Section 41 does not in terms purport to provide only for express 
removal. It is general in its terms. If the definition of "guardian". 
given in section 4 is applied to the term “guardian” appearing 
in section 4h the latter section would cover the case of a 
guardian impliedly removed under section , 7(2) Dr. Pal 
contended that section 41 was limited’ to the case of express 
temoval under section 39 only. He, however, concéded thatan 
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implied’ removal of a natural guardian under section 7(2), the Суп, 
natural guardian so temoved would have no authority co represent 1945 
or do any act for the minor. It was so held in Nathu v. Balwant- des Krishna Dutta 
rao (1); Arumugams Chetti v. Duraisinga (2) But Dr. Pal coh- 
tended that implied removal kept’ the powers of the natural 
' guardian in a state of suspended animation, and the cessation of 
authority-would only last so long as the guardian appointed by the 
Court under section 7(1) would function. "That provision of the 
Guardians and Wards Act brings about this cessation of power even 
for this limited period ? Ican find none except section 4t. The 
~ cessation of’ power of the natural guardian on:his implied removal 
“under section 7(2), even if it be for a limited. period, as contended 
by Dr. Pal, must, therefore, be'referable to section 41. It follows ` 
from this that-section 41 which :provides for the cessation of the ~ 
. powers of the guardian provides for both cases, namely, express. 
removal under section 39 as well as implied: removal under 
section 7(2).. In other words, section 41 lays down the consequences 
that must follow the removal of all classes of: guardians. -In 
‚ Wallace Sitka Bai v. Wallace Radha Bai (3), it has been held that 
a de facto guardian іва “guardian” within the meaning of section 4, 
and that the appointment of statutory guardian under the -Act 
ipso facto removes а de facto guardian,-and that, therefore, it is com- 
petent ‘to the Court under section 41(3) to require a de facto 
guardian to deliver the minors property · in his possession to the 
guardian appointed or declared by the Court. Iı section41 applies 
to a de facto guardian, T зап see no logical reason why it should not 
apply їо а natural guardian who has been impliedly removed under 
section 7(a). - In Sydney Hugh MiSweenty v. Margaret Arbuthnot 
(4), a doubt was expressed by a Division Bench of this Court, 
"notwithstanding ‘the decision in Wallace Sitha Bai v. Wallace 
Ratha Bai (3), as to whether ‘section 25 was intended to apply 
"to the case of a person who had not been declared or appointed a 
- guardian under the provisions of ‘the Act. Their “Lordships did 
not express any definite opinion on the point and decided, the 
case on merits, and on the evidence came to the conclusion that 
‘it would not serve the welfare of the infants to go back to the 
custody of the applicant and upheld -the decision of the lower 
court. No reasons were assigned by the learned Judges for their 
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doubt as to the right of a natural gaardian to apply under section 
25 for the custody of the minor children. The word “guardian” 
occurs in section 25, and applying the definition of thatterm as 
given in section 4, I do not see why section 25 should not cover 
the case of application for custody by any guardian testamentary, 
certificated, natural or de facto. The application under that sec- 
tion appears to me tobe one in the nature of Aabeas corpus 
application which is usually adopted in -England for the. recovery 
of the custody of the minor. It has been held in .many cases 
that’ section 25 applies to natural guardians. See Ulfat Bibi v. 
Bafati (1); Bai Тат v. Mohonlal Lallubhai (2); Deyabhai. 
v. Bai Parvati (3) ; Sukhdeo v. Ram Chandra (4). These deci- 
sions do not appear to have been brought to the notice of the 
learned Judges who decided the case of Sydney Hugh Me Sweeney 
(5).- І до not share the doubt expressed by their Lordships in 
that case, and with great respect to them I am inclined to the , view 
that both section 25 and section 41 read with section 4 cover the 
case‘of all classes of guardians. + n : 

. The contention of Dr. Palthat оп thé implied removal of, а 
natural guardian under section 7(2) his powers are only kept in 
abeyance or ina kind of suspended animation but that on the 
death or removal of the certificated guardian without the appoint- 


_ment of a successor, those powers spring into life again may now 


be considered. Section 7(2) is, as I have said, quite general and 
does not indicate that the imolied removal is to be, limited in any 
way. Section 41 is also in very general terms and does not say 
that the cessation of power is to be for a limited period only. 
When a certified guardian is removed and another is appointed 


. in his place, the powers of the first certificated guardian must 


cease by virtue of section 41. It cannot for a moment be 
suggested that the subsequent .removal of the second certificated 
guardian, not followed by the appointment of a'third one, will 
revive the powers of the first certificated guardian. Dr. Pal 
explained that this would be so, because a, certificated guardian 
has no independent right apart from the appointment by the court. 


‚ This is true enough во far as a certificated guardian is concerned. · 


But this explanation will not work when we consider the removal 
of testamentary guardian under section 39. When a testamentary 
(1) (1927) I. L. R. 49 All. 773. . ' 
(2) (1922) 24 Bom. L. К. 779. 
(3) (1915) L L,R. 39 Bom. 438. 
(4) (1924) I. L. R. 46 All. 706. | 
(5) (1930) 54C. L. J 512; 35 C. W. М. 158. 
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guardian i is. оты under section.39, his powers atomaidoall . 
come-to an end under: section 4T; and it cannot be contended 1945. 
that this, cessation of powers is only temporary. and that the powers Jiban Krishna Dutta 
will revive on the death or removal. of the certificated guardian Sailendra Nath Shee, 
appointed. in his place without а successor being appointed. The — 
testamentary guardian derives his powers from the appointment бш, д. 
‘made by the person entitled to appoint, and not from appoint- 
ment by the court. His rights.are independent оѓ. any order of 
court and are derived from the personallaw, yet his removal by 
. the court causes a permanent cessation of his powers.. I see no 
reason in principle why the case should not be the same with 
regard to the implied of the natural guardian. There is nothing 
in section 4t to differentiate between different classes of guardians. 
| ‚Капһет, when a natural. guardian is passed over and the court 
appoints another person as guardiin; that is only on .the. footing 
‘that he is'unfit, and has, by his unfitness,” forfeited his natural 
. rights and the. court takes the control and- management of the 
person and property of ‘the minor out: of his hands, and places it 
- іп ће hands of a person of .its choice. .. ‘This guardian -so appoin- 
ted by the court is but the hand - of the.court, and through that 
agency the court: representing the Crown controls and manages 
, the person and property of the minor. I cannot; see, why or how 
the death or removal òf this agent of the.court. should bring any — 
' merit to the superseded natural guardian; and cure his. unfitness. 
It may be that when on the death or removal of a guardian appoin- 
ted by the court the question of appointment of successor crops up, 
the ‘superseded father or mother - ‚ may , again, pray for his or 
‘her appointment, but that he or she may, do, not on the basis of 
his or her: rights as natural guardian, for those rights have ceased, 
but only as:a person related «to the minor.and ‘interested in his 
i welfare, апа he.or she must satisfy the court that: the unfitness 
has ceased. If he or'she so satisfies :the..court and is. appointed, 
it is not on the basis of a revival of „his or her-power as natural 
guardian at all, In my judgment, . when a. natural guardian is 
removed under section 7(2), his powers as of a nutural guardian 
permanently cease under section 41 of the Act, and the manage- 
-ment of the affairs ofthe minor is taken up by the court and is 
` exércised by the:court by and through the guardian appointed by 
it.: Once:the court assumes . jurisdiction and exercises its power 
of appointment: under section 7, the matter, comes under the 
control of the court, and this control lasts until the "minor attains 
majority or dies during his minority.. On the appointment ог 
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declaration of a guardian by the court the status of the minor is 
changed. His majority is automatically extended to 2r years of 
аре. :Не becomes a ward of the court appointing the guardian, 
During the whole of this period there can be no scope for the 
independent exercise of the powers under the personal law out of 
court. The matter in such circumstances passes out of the 
domain of the personal law and is inthe hands of the court. I 
quote here the observations of the learned Assistant Judicial 
Commissioner in the case of ZWlaram Marwadi v. Emperor (т), 
although made in a different context, for they express what I desire 
to convey $ A 

“The proceedings once initiated by an application either for 
appointment or for a declaration of a guardian last or continue 
throughout the minority of the minor concerned. The Crown is 
the guardian general of all minors, but the statute has delegated ` 
the authority of the Crown to the District Court. “The applica- 
tion for appointment or declaration is only the initial stage which 
the statute prescribes as a condition for invoking the jurisdiction 
of the District Court. Once itis invoked, it becomes fastened - 
on the estate ‘of the minor and vests the powers of managament 
&c. in the court, and it is only by a process of delegation : of 
powers that some of those powers and functions of the District 
court in the matter of the administration of the particular minor's 
estató become transferred, as it were, to the particular individual 
whom the court selects to act on its behalf as its delegate, gubject 
to its own general superintendence and control. The court does 
not cease to exercise its jurisdiction by merely handing over" the 
certificate of guardianship to the person, appointed or declared 
by it as the guardian of the property of the minor. The ‘jurisdic- 
tion once invoked must, therefore, continue to be exercisable by 
the court ordinarily, until the minor attains majority, in respect 
of every matter relating to the management and administration &c. 
of the propetty of the ward”. 

This conclusion appears to me to safeguard the best interests. 
ofthe minor. To hold that the powers of the superseded natural 
guardian remain alive, albeit dormant, is to encourage the unfit, 
and therefore passed over, natural guardian to keep watch and bide 
his time, and, as soon as the certificated guardian dies unknown 
to the Court for the time being or is removed тош office without а 
successor being appointed, then and there, to geize the opportunity 
‘of this interregnum, and deal with the property of the minor to his 

(1) (1926) 100 I. C. 1044 (1048). > 
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detriment. - This willbe а hardship fot the’ minor. . On the other 
-hand, to’ hold that the powers of-. the ‘natural’ guardian cease 
permanently on his removal, express or ‘implied, there is no hardship 
for; if there be a vacancy in.the office of a certificated guardian by. 
death, removal ог. discharge, the superseded natural guardian can 
always соте {о Court and get such orders -as may be necessary for 
the protection of the person ог -property -of the minor. Alike, 
therefore, on'the broad general principles based on thé. paramount 
consideration of. the welfare of the minor and on a construction of 
the different.sections of the Guardians and Wards ‘Act, I am. bound 


to hold that appointmeat of a person other than the natural guardian: 


under section (у) implies under section 1(2) the removal of the 
natural guardian, and.that such removal under section 7(2) results 
in a permanent cessation of his powers under section 41. І, there- 
fore, hold.that the learned. Subordinate Judge was right in his 
conclusion. that in the.circumstances that had happened, Bilashini. 
the mother had ‘no authority to represent. Ratan ог to enter into 
the transactions in question.. sei : 

As to (2). Legal necessity or benefit of the estate :—As баг. Баск as 
1856 the Judicial Committee in the wellknown case of Hunooman- 
фетзамі v. Mussumat Babooee (1) laid down the scope and. ambit of. 
the powers under the Hindu Law..of . a natural guardian. with 
reference to.the minor’s estate and the conditions {ог Ив exercise 
іп the words as follows :— x. ghe GEES, at te 

“Тһе power of the Manager for an infant heir. to charge an 
estate not his own, is, under the Hindoo law, a limited and qualified 
power. Itcanonly Бе exerciséd rightly in a case of need, or for 
the benefit. of the ев{аїе,............. + The actual pressure on the 
estate, the danger to be averted, or the benefit to -be conferred 
upon it, in the particular instance, is the thing to be regarded...... 
Their Lordships think that the lender is bound to inquire into the. 
necessitiesfor the loan, and to satisfy himself as well as he can, 
with reference ‘to the parties with whom, ће ів. dealing, that the 
Manager is. acting in the particular: instance for the benefit of the 
estate. But they think that if he does so inquire, and acts honéstly, 
the real existence of an alleged sufficient and reasonably—credited 
necessity is not a condition precedent to the validity of his charge, 
and they do not think that,. under the .Circumstances, he is bound 

to see to the application of the money.” i fie” ee 

It will be observed that their- Lordships in the above passage 

laid down two alternative conditions either of which will he suffi- 

(1) (1856) 6M. I. A. 399. С. ОЕ 
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cient to protect the alienee from the natural guardian of a Hindu’ 
minor, namely, (1) thé actual existence.of legal necessity arising out 
of “the actual pressure., оп the estate, the- danger to be, averted, 
or.thé benefit to.be conferred upon it", and (2) reasonable: 
.enquiries-made by the alienee ‘to satisfy himself as tothe. existence 
of legal necessity for the particular transaction. : Dr. Basak in his 
arguments laid sole emphasis on the first condition and contended 
that the facts found did not.amount to proof of legal necessity or 
benefit of the estate, but completely ignored the second condition. 


The learned Judge of the lower appellate Court found two things . 


namely that in the circumstances of this case there was legal neces- 
sity and that the transactions were for. the benefit of the estate, and. 
that the alienee, the defendant "respondent Sailendra Nath Shee, 
made diligent and reasonable enquiries and satisfied himself as to. 
the existence of such legal necessity. for the particular transaction. 
It may be possible onthe evidence.on record to take a view 
different from that of the learned Judge of the lower appellate Court: 
as to the existence of legal necessity as a fact, but. in: view of his 
other finding, which is.equally ` unequivocal and positive, that the 
respondent Sailendra made reasonable enquiries, it is unnecessary 
to go into the question of’ existence of legal necessity > or benefit of 
the.estate in greater detail. ‘The latter finding as.to. reasonable: 
enquiry by the alienee, in my .opinion,,is equally decisive in Ше. 
matter. I, therefore, hold with the learned ‘appellate ‘Court that 
this second point urged by Dr. Basak should be decided against the 
plaintifis. Я i - г _ : г fo. 
The conclusion I have reached; therefore, is that the impugned 
transactions evidenced by the Potta, Kabala and Indemnity Bond 
are biriding on the appellant Jiban, but not binding on the appellant 
Ratan who has chosen to avoid the same... Dr. Basak has not claim- 
ed tbat the transactions are inseverable as regards Jiban and Ratan, 
or that if they are bad as regards-one of. them, -they must be bad as 
regards the other- also,‘ irrespective of the.merits of -tbe -latter. 
Indeéd Dr. Basak conceiled that if the finding’ of majority of Jiban 
could not bechallenged on any ground of law,’ Jiban ‘would be 
bound by-the transactions and he will not be entitled to the declara? 
tion prayed for. - eus E EE 
* The result, therefore, is that the decree of the lower. appellate 
Court in so far as the appellant Jiban is. concerned, must stand, and 
he must pay to the respondent Sailendra one. half. of the costs of 
all Courts including ' this Court, and that in so far as the ‘appellant 
Bilashini representing Ratan is concerned, the decree of the. lower 
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-appéllate Court must be set aside aid the decree of the trial Court 


must be restored and the respondent Sailendra ' must pay to the 
appellant Bilashini representing Ratan one half Of the costs.of , all 
Courts including this Court. Hearing fee in'this Court is assessed 
at five gold mohurs. з 


А. T, M. Appeal allowed in part. 
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Act (V. B. С. of 1919), section 31—Channel, when waterway—Union Board, 
if'cam interfere with soil —Presumption—Owner of land adjoining road or 
public way, if owner of bed—Full Bench entertaining objection - raised 
before the Division Bench, not open in second appeal, 


Under section 31 of ' 'the Bengal Village ‘Self-Government! Act, 1919, the 
Ліса: Board/can have-control over any road or water passage- -over'which the 
ctpublie have a righttof way, but thé sub-soil under which belongs t toa private 


` 


» individual: — : EE UE s s 


-~ * Full'-Bench.Referenoe Мо, atof-1941 in Appeal. Кой Appellate Decree 
No, азо of 1938,.against the decree.of Surendra Chandra Bose Esq, 
Subordinate Judge, and Court, Faridpur, dated the 4th June, 1937, modifying 
the decree of Rabindra Nath Roy Esq., Munsiff, 1st Cout of chiens dated 
the 26th March, 1936. 
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The Legislature, in section 31 of the Bengal Village Self-Government ‘Act, 
1919, was only drawing а distinction between roads and waterways, subject to 


‘a public right of way and those not so subject, andit was not making any 


distinction between public and private ownership of the underlying soil. The 
Legislature intended to place 'all public- passages by land or water, within a 
Union, under the control of the Union Board to whomsoever the soil under- 
neath might belong. af joe 


Achannel which fills up with water for certain months every year and is 
used as a boat passage аз long as а route by water is needed in the locality 
can properly be called a ‘waterway’ within the meaning of the statute which 
deals with means of communication. ` ; 

Опсе в waterway hascome under the control of the Union Board, the 
latter can interfere with the soil, so far as necessary for the purposes of main- 
tenance and repair of the waterway. | 

The presumption that the owner of land adjoining a public road. or 
a stream is owner also of half the road or the bed of the stream, is only 
presumption juris andnot juris at de jure; it may be rebutted by evidence, 
e.g , by proof of acts of ownership by another or by proof of title in or 
deduoed from some person who was the original owner. 

, The appellants contended before the Division Bench *that since the Khal - 
lay on lands owned by. private individuals, it was:private property, although 
the public might have ,aright of way over it, and that being so, its control 
and management could not vest in the Union Board under the provisions of 
section 31 of the Bengal Village Self-Government Асі, 1919. Such question 
was not-open to them to raise in second appeal, — . : ; 

The Full Bench considered that as. the Division Bench entertained the 
objection they-did not think it would be proper on their part to, disallow it 


, and to re'rain from dealing with the Reference on the ground that It did not ` 


агїве, i 
Appeal by the Plaintiffs. 
The material facts. appear from the judgment : 


Messrs. f/itendra Kumar "Sem Gupta ae Rabi а Das 
Gupta for the Appellants. ` 


Dr. Nares Chandra Sen Gupta and Afr. уйнай Charan Das 
Gupta for the. Respondents. ' 


The following, judgments were delivered:: 
Chakravartti, J :—In the year 1864, the Bengal "Legislature х 
commenced a course of legislation on the pattern оѓ English 
statutes under which public roads and certain other means of. 
communication were placed under. the control and management 


of-local authorities. A beginning Was made with municipal areas 
' and, as in England, : it was thought ‘that i in ‘order ‘that the’ Јоса] 


* бо C. W. №. 779. Н e 2 ko wf 


VoL 81] n HIGH COURT. 


authorities might effectively -discharge’ the ‘obligation laid upon 
them, it was necessary ‘to’ vest in them some property in the 
material objects to which the public right was attached. What 
was thus vested in the local authorities was not: the same under 
all the successive statutes, but was enlarged or var.ed from time to 
time. Under Act III of 1864, it was "all public high-ways, not being 
the property of and repaired by and kept. under the control of 
the Government and not being private property" — Under Act V 


of 1876, it was "all roads, bridges, embankments (bands), ghats, . 


wharves, jetties, wells, channels and drains not being -private 
property and not being maintained- by Government or at 
the public expense". Under Act III of 1884, it was at first the 
same as under the previous Act, but, on amendment by Act IV 
of 1894, came to be “all roads, including the soil, and all bridges, 
embankments” etc the rest of the provision ramaining unaltered. 
‘Road’ or ‘highway’ was defined as a road, street, alley, passage 
etc,’ over which the public had'a right of way ; and each Act 
contained a provision that the local authority might take over 
roads, channels etc. ‘in private ownership by agreement with the 
person in whom the property therein was vested. 

‘In 1585, the legislature ‘extended the:‘scope of -such legislation 
to rural areas and by Act III of that year vested the control and 
management of roads, bridges, channels etc. held by the Dis- 
trict Road Committee, in District Boards, adding that “the roads, 
bridges, channels etc.” shall include and shall be deemed to have 
always included the `зо and sub-soil beneath these properties ; 
excluding, however, the minerals. Roads, “bridges and channels 


owned by the Crown, might also be placed under the control, . 


and management of' District Boards, but only with-their consent. 
The control of District Boards might be delegated to Local 
Boards. А further provision was enacted to'the effect that in 
areas where the Local Government had constituted a Union, “all 


village roads and bridges thereon and the ‘stones and other mate- : 
tials thereof" must:be placed under the control and киш of ` 


the Union Committee. 

Further expansion of this legislative policy took placé in төтө. 
In that year, it was thought "expedient to develop the system 
of self Government in the rural areas of Bengal” and ‘to that end 
Act V of rgrg was passed, which extended: to the whole of 


Bengal, but was to come into force in such areas as the Local - 


Government might, by notification, direct. In areas where this - 
Act was brought into Hes that - part cf Act ш Of :885 which 
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dealt with the powers and duties of Union Committee, was to 
stand repealed. Section 4(8) of this Act defines ‘road’ in prac: 
tically the same terms as the Municipal Acts, viz, “any road, 
street, or passage, whether & thoroughfare or not, over which 
tbe public have a right of way". Section т9 of the Асі provided 
that “every road, building or other works constructed by а Union 
Board from the Union Fund shall be vested in the Union Board by 
which it has been constructed" and by section 31 it was enacted. 
as follows :— 

«ТЬе Union Board shall have control of all roads, bridges 
and waterways within the Union, not being private property 
and not. being under the control.of the Local Government 
or the .District Board or the Local Board, and may do all 


things necessary for the maintenance and repair thereof, and . 


may— | 
* * + ж, " 

(8) widen, open, enlarge ог otherwise improve any road ог. 
bridges ; 

(e) deepen or otherwise improve waterways”. 

Thè word ‘Local’ preceding the word ‘Government’ was шу 


changed into ‘Provincial’ under the Government of India (Adapta- 


tion of Indian Laws) Order, 1937. 


The kind or class of roads committed to the control of Muni- 
cipalities under the old Bengal Municipal Act and the nature and 
extent of the property {vested in them, have been the subject of 
considerable litigation 1n the Courts. The language of those Acts 
and'that of, Act V of 19.9, is, in all essential respects, identical ; 
and the various Acts, whether dealing with Municipalities or 
District Boards or Union Committees or Union Boards, appear to 
have been enacted in pursuance of, in this respect, а common 
Legislative intention, and to have in view the same kind of roads 
and channels. The question in the present: case is whether 
section 31 of Act V of rgrg (The Bengal Village Self-Government 
Act), the terms of which have been quoted above, contemplates a 
waterway over which the public have a right of passage, but which 
runs across private lands. 

The plaintiffs have. raised this question in connection with a 
portion of a Khal which joins two other Khals, known as Karticpur 
and Gharisher Khals, and thus completes a water course ultimately 
reaching the river Padma. It can be used as a. boat passage only. 
during]the three months of the rainy reason, viz., Sravan to Aswin, | 
but ig not mere track annually improvised by the people across 


Vor. 81.] HIGH COURT. : 


flood waters when rains inundate the locality, as is commonly done 
in the. lower plains of Bengal. It is a well defined track, excavated 
asa Khal, and has been separately recorded as such in the settle- 
ment papers, with a note that itis for the use of the public. 
According to the case of pl. intiffs themselves, it was constructed by 
the villagers as long as in 1877 in order to meet a. public necessity, 
because the water course which had been serving the locality till 
then, had been blocked up at one-poiat by a new тозӣ built by 
the local zamindar and driven accross it. "Apparently, the inhabi- 
tants of ‘the place have their homesteads in a long, continuous row, 
with a ditch adjoining each homestead and method adopted for'the 
construction of the Khal was simply to join up these ditches by 
cutting away the land intervening between them. It is not disputed 
that since its construction, the Kbal has been used by the public 
as a boat passage during the rainy season, but equally, it is not now 
disputed on the other side that the land over which it lies belongs 
to private individuals. Fora part of its course, the Khal flows 
through lands which are owned by the plaintiffs in Aow/a right, but 
they appear also to have purchased the subordinate.interest in some 
of the riparian plots in that part. The record of rights describes 
the Khal as appertaining to Khas lands of the zamindar, but this 


has been found t» be wrong and the khal really passes over land ` 


held by various people in subordinate interests. As already 


stated, so far as a -portion of the khál is concerned, the land: 


on both its sides as also its bed is thé porperty of the plaintiffs. 
The khal had been.siliing up and ceasing to be serviceable as 


a boat passage. In that state of things, the local Union ,Board, in ` 


the year 1934, re-excavated itin spite of, it is alleged, protests by 
the plaintiffs. who offered to re-excavate, at their own cost, that 
portion of. the khal which flowed through their, lands. It is admit- 


ted that by-re-excavation оЁ е а], the public have been bene- . 


fited and boats can now pass along it freely. 

No other riparian owner complained of the action taken by 
‚ the Union Board, but .the plaintiffs challenged it by instituting 
the suit out of which the present Reference has arisen. Their 
case was that apart from the right of the public to pass and 
теразв along the khal by boat during the rainy season, all other 
rights were іп the owners of the land over which it fowed and the 
interference by the Union. Board was entirely unauthorised and 
constituted an ‘invasion upomtheir rights -of property. Accord- 


ingly, théy asked for a declaration of their title to the land under- . 


neath the relevant portion of the khal аз- also damages for loss 
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caused by the removal of earth from its bed in the course of 
deepening ii. The rest of the allegations and prayers are not mate 
rial to the Reference and will be considered at the time of dealing. 
with the appeal itself. 

The defence of the Union Board began, as is usual with mufassil 
defences, with a wholesale denial of every allegation made by the 
plaintiffs and every claim advanced by them but the only case made . 
by the Board to which we need refer is the more modest one that 
the Khal being a public Khal, its control and management had 
vested in them absolutely under section 31 of the Bengal Village 
Self Government Act. 

The trial Court gave the plaintiffs a decree for title in the soil 
underneath the Khal and also gave them damages for the earth 
removed from the bed. Further, it granted a permanent injunction 
against the Union Board, restraining them from taking earth from 
the Khal “except for the purpose of keeping the boat passage fit 
and in proper condition” but that also only if the plaintiffs, on 
being asked by the Board by a written notice to excavate the Kbal 
according to their directions, should refuse to do so. 

On appeal by the Board, the learned -Subordinate Judge set 
aside the decree of the trial Court except so far as it declared the 
title of the plaintiffs in the land of the Khal but he modified the 
decree in the last respect as well by excluding one of the plots 
situated on the bank and half the bed opposite thereto. Plot 
No. 679 he held, had admittedly been lost by the plaintiffs to one 
Saijuddin Jamadar who was in adverse possession of the land and 
consequently; they -had lost their title to half the bed of the Khal 
as well, so far as it lay opposite to Plot No. 679. 

From this decision the plaintiffs preferred a second. appeal 
to this court which came to be heard by Mr. Justice Mukherjea 
and Mr. Justice Roxburgh. It was contended before them on 
behalf of the appellants that since the Khallay on lands owned 
by private individuals, it was private property, although the 
public might have a right of way over it, and that being so, its 
control and management could not vest in the Union Board under 
the provisions of section зг of the Bengal Village Self Govern- 
ment Act. The learned Judges, were not prepared to accede 
to this contention, but it had the support of the decision in 
Lalit Mohan Saha v. Debendra Nath Thakur (1) rendered on 
appeal under the Letters Patent from а decision of ‘Mr. Justice 
Mitter. It was there held that section 3r of the Bengal Village 

(1) (1936) до C. W. N. 838. 
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c | \ 
Self Government Act did. not apply to а public road, the sub- 


soil under which was private property, but the learned Judges in 
the present case thought that Mr. -Justice Mitter had taken the 
correct view and that all pathways and water-ways over which 
ће public bad „a right of passage, were within the purview of 
-Of section 3r, even if the land underneath .belonged to private 
individuals. They could not, however, decide. the case in accor- 
dance with their opinion in the, face of the contrary decision of a 
Division Bench and accordingly тане to a Full Bench the 
following question of law : 

“Whether under section 3r of the Village Self Government 
Act, the Uuion Board can have any control over any road or. water 
passage over which the public have a right of way, but the sub- 
soil under which belongs to a private individual”. 

Under the rules of the Court, the whole second appeal was 
also referred for disposal by the Full Bench which might bear the 
Reference. 

Strictly speaking, the question raised by the appellants is not 
open to,them.in second appeal. . As has been seen, by the decree 
made by the trial court, the right of the Union Board to control 
and manage the khal was recognised and the.only qualification 
made was.that the power of control.and management would not 
extend to excavating the khal {without a chance being. given to 
the plaintiffs to do it themselves, under the directions of the 

--Board. The plaintiffs did not appeal- from this decision and, 
onan appeal by the Board, the appellate court held that- the 
power or.control.and management was absolute and the Board 
‚ had every right to excavate the khal for public benefit. The 
plaintiffs not having appealed from the trial Courts decision, the 
only question opèn to them under the strict, procedure isa ques. 


боп relating to the measure of the Board's, control, but they can. 


no longer impugn the right of control itself, Itis worthy of note 


that none of the ten grounds taken in the Memorandum of Appeal. 


io this court contains the remotest suggestion that the, Board have 


no right of contról and management over ће .khal but on ће’ 


other hand, all proceed оп. the assumption that they haye such 


right and only exceeded it in widening the khal beyond is proper ` 


limits and cutting down trees standing outside its site. However, 
as the Division Bench entertained the objection, we do not think 
it would be, proper on our part to disallow.it.and to refrain 
: from dealing with the Reference on the ground that it does not 
„Arise, s i 


Is 
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= к ^ "The learned referring Judges observed that, in their opinion, 
` 1946, · the expression "not béing private property” in section 3t. of the 
NE Chandra Village Self Government ‘Act referred to the road or waterway 
Ghata itself and not to the land underneath and that accordingly in order 

- Dingasanik Union . that'a road or waterway might vest іп or come under the: control 
s ofthe Union Board,it was enough if qua road or water passage, 
Chakravartti, J- the public had a right of. way over it, Their Lordships expressed 

Ё their entire agreement with the reasons given by Mr. Justice Mitter 
in support of this view. 

It is surprising that the attention of -the Division Bench should 
not have been drawn to the decision of а Full Bench on the 
precise point in question, given with reference to the' Bengal Muni- 
cipal Act of 1884, as amended in’ 1894. The language ‘of that 
Act is exactly similar éxcept that instead of “shall have control” 

"o the word ‘vest’ is used. The Full Bench decision was given- with- 
ina month of the-decision from which the Division Bench has 
dissenied andis reported in the same volume’ of the Calcutta 

'. Weekly Notes (Nirode Chandra Mukherjee v. Chairman Kamarhatt 

Municipality (1)). It is interesting -to note that опе of the 
learned Judges who constituted the ‘Division Bench in the present 

‚ caso then at thè Bar, appeared: for -the Municipality and ‘conten- 
ded for the -same view of the law as takenin: me Order : of 
' Reference. NE І ' ! 

" dt was contended before ив оп: |. behalf of the арр that 
both the Division Bench in the present ‘case and Mr. Justice 
Mitter- in the’ case relied on, had disregarded the definition of 
‘road’ as given in the Act, though the latter quoted it towards.the 
béginning of -his judgment. ‘Road’ was defined as “any road, 

- street or passage over which the public have а’ right of way" ‘and 
-if section 31 was read. along with that definition, it would: ‘be 
found to relate,‘as respects roads, to ‘roads over which ‘the ‘public 
have a right of way, not'being private property", It was quite-clear, 

therefore, that the Legislature did ‘contemplate roads over which’ 

"tlie public-had a right of way, but which were'yet ‘private property 
and it expressly excluded them, including only such -of “those 
roads as were not private property. The view that the Legis- | 
lature regarded roads over which the public^had:a right of way as 
not private property, qua roads, in all cases, and that the présence 
of that incident'alone would suffice to bring a road within the’ pur- 
view ofthe section could not, it was contended, possibly be ‘correct. 


о 


(1) (1936) 63 C. L. J. 426 ; 40 C. №, N. 1070. 


\ 
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It was contended in the next place that since їй the view of 
the Legislature a road, subject to a public right of way, could as 
well be private property as not, the test for determining whether 
it was the one or the other would be the ownership of the land 
upon which the road lay. A public right ‘of way, as such, gave 
no other right to the public than that of passing and repassing 
along the land and subject to that burden, all.rights in:land dedi- 
‘cated to public use as a road remained in the owner. Accordingly, 
а road over which the public had a right of way could belong. to 
them as property only if the land’ underneath belonged to them 
‘as well. If the land belonged to private individuals, the road was 

private property, the public ‘having no property in it, but only a 
right of passing and repassing along the surface; 

^- It was lastly contended that the matter was concluded by the 
decision ‘of the Full Bench in Љойе .Chandra v. Chairman, 
Kamarhati Municipality (1) though it was conceded that as a 
reasoned statement of the view taken, the majority judgment was 
not very helpful. s 


Оп: behalf of the respondent Board it was contended that 
section зт said’ nothing about püblic property but was, in this 
respect, expressed in a negative form, speaking only of roads which, 
gua roads were not private properly. The test for determining 
‘ whether a road, regarded as a road as distinguished from the land 
underneath it; was private property, would be, whether anyone had 
the right to exclude the public from using it.” If no one had such 
right, as in the case of roads over which the public have a Tight of 
| ‘way, the road qua road was not private property, although the land 
underneath. might belong to ' private individuals. Section. 31, 
therefore, covered all roads over which the public had a right of 
| way, irrespective of the ownership of the site and only excluded 
- roads from which the ‘owner ‘of ‘the site could exclude anyone at 
7 his pleasure. As regards the definition of ‘road’ which, read with 
section 3r, seemed to involve that roads, although subject to a 
public right of way, could still be Private property, the respon- 
dent's contention was.that the definition would not apply to the 
word as used insecton 3t being’ repugnant to the subject кач 
context, 5 - 
The appellants rejoined by contending that an obligation to 
. permit a limited kind of user by others did not prevent property 
being privately owned and they referred toa well known passage 
in Salmond’s work on Jurisprudence. 


(т) (1936) 63 C. L. Í. 426; “40 C.w. М, 1070. 
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"The Full Bench, in the case (r)’already referred.to, decided the 
question in a somewhat'peculiar way. If we-may say so` with 
‘respect it is not very easy to understand what the majority of :the | 
learned :Judges actually held in that case.and less easy to under- 
stand.their reasons. But as faras we can gather, they. appear to 
have held that by the identical language used in the ‘Bengal 


Municipal ‘Acts, whether the Act of 1884 or that Act as amended 


in 1894,-roads,. subject toa ‘public right of way, were contemplated 
as capable of being, as well as not being private property, although 


"both classes might lie over private land. Those over which .the 


publiccin general hada right of жау: were not private property, 


‘ but those over which ,only certain persons other than- the owner 


of the land had such: right, were. Section 3o of the Act. (which 
corresponds to section 31 of the: Village Self Government Act 
with which we are dealing) contemplated only fóads of the former 
class and the word рі іп ће definition ‘of ‘road’. had. -been 
loosely used. 

The view taken бу the minority of ‘thie fates із. clearer: They 
appear- to have held that Toads over which: the public had a 


“right of. way, could not be private property, gua roads, although 
the land underneath. might belong to private individuals. and that, 


accordingly, all roads, subject to a public right of way, were 
covered by section 3o, whether lying over private land or not. 
This view of section 30 would not accord with the definition .of 
‘toad’ as given in the Act, but,the,learned Judges thought that,- in ` 
séclion 30, the word ‘road’ had been loosely used. . 

According to both the views, roads over which -the public . in 


„general had a right of way, could not be private property. and 
` would be within the purview of the vesting section, even if they 
. might lie over privately owned lands. In the present „сазе, 
according to the plaintiffs themselves, the local public in- general 
hada right of passage over the khal and such is.the „finding 


оғ both the courts below. The Full Bench decision is there- 
fore against the plaintiffs and if the principle of that decision. be 
applied to the facts of the present case, their contention must fail. 
We, however,. propose to examine the legal position for ourselves. 

"The questión is not altogether free from difficulty and. it will 
be useful to remember that,as referred -to a ‘Еш! Bench, it 
covers both roads and water ways. ‘Waterway’ із поё defined in 
the Act and, to a waterway, many of the considerations, ‘applicable 


'to aroad, would not apply. To mention but one matter, the 


(т) (1036) 63 C. L. J. 4261,40 C: W., N.-1070.. | M WE 
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i ' 
basis for.the argument, available in the case of roads, that the 
statute itself contemplates public passages which are private pro- 
perty, does not exist in the case of waterways since there is no 
similar definition clause. But the Reference was argued before 


us in terms of a road and although the special argument, based: 


on the statutory definition of ‘road’ may not have been apposite, 
it must, we think, be conceded: th.t as regards whether a public 
passage can be private property, the position in the case of land 
and water must be the same, at least in‘ the contemplation of the 
same Act. = 

, Section 31 of the Bengal Village Self' Goyernment Act speaks 
of roads, bridges and water-ways together’ and provides that the 
' Union Board shall have control-of.such of them, and all of such, 


as. are within the Union, are not private property and are not- 


under'the control of the Local Government or the District Board 
or Ње Local Board. These requisites must bear a sense equally 
applicable to all the three means of communication mentioned. 
There is no difficulty as to the condition regarding location or 
the absence of control by other authorities. The only question 
is the true meaning: of the first requisite. . 


It seems clear to us, as it did to Mr. Justicé Mitter and the: 


learned referring Judges, that the phrase ‘not being private pro- 
perty’ in section 31 refers to roads, bridges and. waterways, as 
,Such and.has no reference to the land underneath. It is of these 
and not of the land below that control is vested in’ the Union 
Board and it is these which are spoken: of as ‘not being private 
property. This is in accordance with:the common object, in this 
regard, of the whole succession: of statutes to which we have 
referred, which did not-have in-view and were not regulating ' pro- 
perty tn land, but veie only placing public means of communica- 
tion under the control ' of public authorities. -The possibility of 
private ownership must, therefore be considered with reference to 
roads, bridges and water ways as such, and-not with reference to 
the land оп which they may be situate. - 
But:what are roads, bridges and water ways ав such? Where 
а statute gives a definition for question under the statute that 
definition must prevail, but otherwise, reference must be made to 
the general concept of the objects. The Bengal Village Self 
Government Act defines only one of the three items, viz, а road 
and defines it by user as ‘a road, street or passage over which the 
public have a right way’, Beyond suggesting that a “road is: some- 
thing more than a mere right of way, since: it. is a road,'street or 
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passage over which the right of way exists, the definition gives no 
. indication.as to whether the Legislature regarded a road as having 


any corporeal content. 

Dealing with roads in the case ót Lalit Mohan байа v. Deben- 
dra Nath Thakur (1), Mr. Justice Mitter, whose reasons the learned: 
referring Judges adopted, appears to have héld that a road was 


` not a mere right:of way nor the bare surface of ‘the land over: 


which the right was exerciseable, but the su-face, together with à. 
stratum of the soil beneath of such thickness as might be reasona- 
bly-necessary for the use, maintenance and preservation of the 
road as a road. For this proposition he relied upon three English 
cases, viz, Coverdale v. Chariton (2), The Mayor of Tunbridge 
Wells v. Baird (3) and Finchley Electric Light Company у. Finchley s 
Urban District Council (4), and observed that this view had been 
adopted in the later of the Indian decisions, although formerly а 
more restricted definition was favoured. ; 
` With great respect, it appears to us that the decisions relied 

on by Mr. Justice Mitter bear-on a different matter altogether. 
They were decided under the Public Health Act, 1875 or that . 
Act read with some special Act, and the question in them жав: 
not what roads as such, were, but a road having vested ina rural 
or urban authority under the provisions of the statute or statutes, 
what had actually vested inthem. They were decisions, not оп. 
the character or content of a road as a road, but оп the effect or 
extent of the vesting provision, or as Lord Halsbury put it in the 
case of The Mayor of Tunbridge Wells (3) on ‘the true effect and. 
meaning of the vesting of a street in a local body’. Later in his 
judgment, the Lord Chancellor made the scope of the decision 
clearer when he said that by the statute there concerned, Parlia- 
ment had vested the street gua street, ‘and indeed, so much of the. 
actual soil of the streeP as might be necessary’ for its preservation 
and use. Similar observations were made by the other Lords · 
of Appeal in this саве and by the Judges in the other: cases, which 
show'that they were treating the street and the soil as different 
things and were only considering whether any part of the soil ‘had 
,vested in the local authority under the words of the vesting 
provision. \ 
(1) (1936), 40 С. W. N. 838. 
(2) (1878) L. R. 4 Q. B. D. 104. 

(3) (1896) A. C. 434. : "x 
(4) . (1903) L. R. 1 Ch. 437. 
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: A : Сеп. 
То our mind, the scope and effect of these decisions is reasona- кың 


bly clear. They do not purport to pronounce on the question as 1946. 
to what a road or а street, in itself, may be, but only hold „tbat мік Chandra 
where a statute has vested a street іп a local authority for the Ghatak 
purpose of its control and management, it must be taken to have риш Union 
also vested a part.of the soil, for unless so much was vested, the ED 
power of control and management conferred by the „statute would  Chakravartti, J. 
be ineffective. A part.of the soil had vested on the local authority, 
not because it was a part of the street, but _bacause, having regard 
to the scope and object of the Act, it must be taken to have been 
included in the vesting. ‘I'he question "with which these decisions 
deal is, therefore, a question arising at’ a stage subsequent to the 
vesting of a street, the vesting being accepted as a fact. They have 
no application to a case where the question-is the initial one, viz. 
whether a particular passage is a road or street at all or such a 
road or street as could have vestéd · under -the words of ' the 
statute. IPS: 
Indeed, if ‘toad’ always meant the surface of the land, together 
with Ње. soil underneath of a certain depth, it would be easy 
enough to determine what, roads were private property and it 
~~ would have to be held that roads, the soil under which was the 
property of private individuals, belongs to them. It is trite. 
knowledge that when an owner dedicates, or is presumed to. have 
dedicated, land for use as a public road, he retains his property, 
in the soil, the right of the public being merely aright of passage. 
Any conception of a road, which includes a stratum of the soil 
» underneath asa part thereof, must involve private ownership of 
roads which lie over private land, subject though they. may be to` 
a public right of way. ' There is besides the difficulty of applying. 
the concépt to waterways and in their case it would be a question 
whether a waterway would mean the surface of the water, together 
with a stratum of water underneath such аз would be necessary for 
navigation or the whole volume of water together with a stratum of 
the soil below. 
We'think, however, that a road or any other passage, regarded 
purely as such, does not include any part of the material object 
underneath as йз corporeal content, but consists only in the means 
or medium of passing as afforded by the surface. Even the surface 
is not the road as a material object, but the surface in its use as 
a means of passage. We think further that, in any event, it is in 
this sense that the Bengal Village Self Government Act regards 
roads, bridges and waterways when it declares in section 31 which 
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of them shall be under the control of Union Boards and it is to 
roads, bridges and waterways so regarded, that the criterion ‘not 
being private property’ is applied. Neither the present Act, nor 
any of its predecessors enacting similar legislation, has any concern 
with roads or channels as so much land or water or as property they 
only contemplate them as means of communication. 

The first paragraph of section 31 falls into two parts, one part 
where the objects dealt with are mentioned viz. roads, bridges and 
waterways, and another part, containing the operative clause 
whereby the objects dealt with are placed under the control of 
Union Boards. When the section, in its first part, speaks of roads, 
bridges and waterways, ‘not being private property’, it means not 
being private property under the general law, for up till then, the 
operative clause has not come into play and there can be no ques- . 
tion yet of anything vesting in the public authority by force of 
the statute, as in the cases relied on by Mr. Justice Mitter. What 
classes of roads, bridges and waterways then are marked off by 
the phrase ‘not being private-property’ ? In our opinion, the true 
answer is furnished by two circumstances. One of them is that 
if a road, bridge or waterway is contempleted by the section as 
а mere passage, as we have held it is, then if the public have a 
right of way over it, it cannot at the same time be private property, 
because its whole ‘content is occupied and exhausted by the: 
public user and there is nothing left for any one else to own. It 
is true that if any опе is bound to permita limited user of his 
property by-others, he does not thereby cease to be its owner, but’ 
in the conception of ‘road’ or ‘waterway’ which we are consider- 
ing, the subject matter'of' ownership is not the land or water. It: 
is.only the passage,.or the right and means of passing, regarded 
as such and if the public are entitled to its unrestricted use as’-of 
right; itis wholly appropriated'by them-and: there; is nothing else : 
in'thexoad or water way which is left to the owner of the soil 
and which'can be his private property. Roads, bridges ог water 
ways, which are not private property, must therefore mean all 
roads, bridges or waterways, over which the public have a right 
олау. p. OT 

The second circumstances which points to the same meaning.of' 
the words is that, outside them, section 3r contains no word to: 
show-that it ія only passages, subject to a public right, with which 
the section is concerned. Yet, that is the whole scope of the Асіп 
this regard, it does not purport to control private passages- in. 
which the public have no rights. So far as roads» аге: concerned, 
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it may be said that.the definition clause suppliés the requirement 
of a public right of way, but the Act contains no similar, or any, 
definition of bridge -or waterway and unless the qualification is 
attached to them from somewhere, the position must be that while 
section 31 deals with only such roads as are subject to a public 
right of way, it does not require that incident.in the case of bridges 
and waterways and even those bridges and waterways over which 
the public have no right of way are within the section. Such a 
view of the section in our opinion vis plainly impossible. We 
think that in section 3r, the Legislature does not’ use the word 
‘road’ in the sense of the definition clause, but üses it in the ordi- 
nary sense.; and then it uses the phrase ‘not being private pro- 
perty’ as applying to all the three items and as signifying "over 
which the public have a right of way’. That is the method the 
Legislature employs for keeping within the scope of the Act and 
placing the threo items in the same position. It. drops that defi- 
nition in the case of roads, dropping therewith for the time being 
the requirement that there must be a^ public: right of way, and 
-next it imposes the same requirement on all thé three items bya 
new form of words viz. ‘not being- private property’ which is inten- 
ded to import-the same condition as is contained in the -definition 
of ‘road’. If the successive statutes dealing _With roads be 
examined, it would seem that in the vocabuldry of :the -Bengal 
Legislature, the phrase  'not private property’ has .always 
been ап equivalent of ‘over which the public have.a right 
of way,’. 

Thus the main requirement of section 3т із that in order that 
а road or waterway may come within its purview, it should be 
. Subject.to a public right of way and по exception is made іп the 
case ofroads or waterways -lying over private land. Indeed in 
view .of the further requirment that the road or waterway 
must not ‘be under the control of the Government or the 
District Board or the Local Board, the section must, .almost 
necessarily refer to public roads and waterways lying over 
- private land, if it is to refer to anything in actual existence .at 
all It may be that some special questions may arise in the case 
of bridges, but we аге пої invited by the question referred ,to con- 
sider them.- ; 


In our opinion, the Legislature, in section 31 of the ‘Bengal 
Village Self Gevernment Act, was only drawing 'a distinction 
between roads and waterways, subject to a public right of -way 
and those not so subject, and: it was not making ‘апу: distinction 
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between public and private ownership of the underlying soil. It 
may not have used language such as, a rigid grammarian would 
use, nor acted upon a strictly jurisprudential concept of property, 
but it has made it sufficiently clear -to any reasonable mind that 
it intended to place all public passages by land or water, within ' 
a Union, under the control of the Union Board to whomsoever 
the soil underneath might belong. The answer to. the question 
referred must, therefore, be in the affirmative. At опе stage of 
the argument it was faintly contended that the Khal in the pre- 
sent case was not a waterway atall since it could be.used as a 
boat passage only during three months in the year. In our view, 
this contention is not well founded. The Act has reference to 
the geographical conditions of Bengal where enormous areas go 
under water every year and thousands of water-lanes are formed 
to serve in lieu of roads which are flooded. A provision as to 
waterways contained in an Act which deals with roads and water 
ways of this Province, cannot in our view be held to exclude 
channels which dry up or from which the water recedes after the 
rainy -season. On general principles too, we consider that a 


- channel which fills up with water for certain months every year 


and is used as a boat passage as long as a route by water із needed 
in the locality can properly be called a ‘waterway’ within 
the: meaning of a statute which deals with means of còm- 
munication. ^. : Е 

Proceeding next to deal with the appeal, the first question to 
consider is whether the appellants are entitled to any damages 
for the ‘earth removed ‘in the course of excavation. Clearly, they 
are not. Once a water way has come under.the control of the 
Union Board, the latter can interfere with the soil, so far as 
necessary for the purposes of maintenance and repair of the water 
way, under the very words of the section, in the opening paragraph 
and in clause (e) and also under the principle of the cases to 
which'.Mr. Justice Mitter referred. The finding of the lower 
appellate court із that the Board cut earth for the bonafide 
purpose- -of re-excavation and only so much earth ая was 
necessary. 

The claims on account of alleged loss caused by throwing 
earth on crops standing on adjoining lands and by the cutting ' 
down and removal of certain trees, are wholly concluded by the 
findings of the lower appellate Court and norime further need be 
said about them. 

The appellants are, hogesdn entitled to succeed with respect 


В 
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to their claim of title to/hàlt the bed of Ше khal opposite to Plot 
No. 679. Their title to that plot has been extinguished by the 
adverse possession 6f one ‘Saijuddin, but thereby the adverse pos- 
sessor has not acquired any title to the bed-of the Khal, contiguous 
to the plot. The presumption that the owner of land adjoining a 
public road or a stream is owner also of: half. the road or the bed of 
-the stream, is only “presumptio ў juris ‘and not: juris ei de jure it may 
һе; rebutted by evidence" e.g. by proof..of acts of ownership by 
another-or by. proof of title in or-deduced from some person who was 
the ‘original Owner. In the present-casé, the original’ title- -having been 
in the plaintiffs ad evidérice of user of the' bed, such as it is, being 
all ir their favour, there is no scope for application of the] presump- 
tión in ‘favour of Saijuddin. : The title; of: the plaintiffs to half ‘the 
bed of the Khal, adjoining Plot, No. 679 and opposite thereto, r must 
therefore be declared. - i 

"The! appellant, must also 'succeed with respect. to their prayer 
for, an ‘injunction, restraining. the defendant Board from construc-' 
ting.any, road or.path on land of the-plaintifff in or alongside: the 
site of the-Khal. The trial court Һай granted: them such an 
injunction but the; lower appellate-Court-set aside -the :order, withe 
out рітішрс any” reason ‘at all and without. any discussion ‘of or 
reference ‘to the question. The defendant Board-has: nó authority 
under the Act tọ ‘Construct ' any'road or ‘path’ on land belonging 
-to the plaintiffs, ‘without their consent айй "ёте was sufficient 
evideriés, before’ thé trial Court of a ‘plan’ ‘or attempt to "do so 
which a justified the i issue of an n injunction. ES must, in | Our opinion, 
betestored. ^^ 7 o MD 

In the result, the question referred io' а Fall Bench is answered 
in the. 'affititiative: The. appeal i is allowed in part and the judg- 
ment and the decree of the lower appellate Court, | in.so far ав 
they modify the trial Court's declaration of. the. plaintiffs’ title as 
regards, half.ihe, bed ofthe Khal opposite Plof. No..679 and 
reverse the order for a perm nent injunction against the construc- 
tion of-p path.on,or alongside" the disputed | Kbalare.set aside and 
the decree of the trial court, in those respects restored, The rest 
of the judgment and decree, of the lower Appellate Court is main- 
tained. In viéw Of the circümstánces of the case, we ' ditect’ that 
each party will bear its own costs oisi 5 
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APPELLATE CIVIL. 


Before Mr. Justice R. F. Lodge. 
MAHENDRA CHANDRA DEY 


0. 
MAHENDRA CHANDRA KAR.* 


Revision—High Court—Document, construction of—Agreemeot to pay the 
loan by instalments—Court, if can passa decree for instalments—High 
Court in revision, if can pass a decree for instalments—Bengal Money ` 
Lenders Act (X В. С. of 1940), sections 34 (1)(); 36 (2), 36 (00). 


. A Court before which an application in revision is pending, is not a 
Court before which an appeal is pending within the meaning of section 
36 (6Xb) of the Bengal Money Lenders Act, 1940. = 


The petitioner borrowed Rs. 400 оп the 26th of Agrahayan, 1349 
(corresponding to rath December, 1942) by a document agreeing to repay 
„the loan in eight annual instalments of Rs. 5o each. The plaintiff, opposite 
party asserted that the defendant petitioner paid Rs, 100 in respect of the 
instalments for 1349 and 1350 B. S. "апа he claimed in the present suit the - 
instalment for the year 1351 B.S., Rs, 50... 2 \ 
- The plaintiff interpreted the document as meaning Rs. 5o in each 
Bengali year and that the first instalment was due to be paid before the 
end of the year 1349 B. S. The defendant contended that the phrase teach 

year’ means within one year from the date of execution of the document 
and within one year from each subsequent anniversary of the document : 

Held, that the interpretation put upon the document as to the due 
dates of instalments might be a correct one. | 

That as the matter was not agitated in the Court below, the High Court 
was not entitled to go into, it in revision.. А 

Held, further, that the Court below, had no authority to grant instal- 
ments under section 34 (1.(b) of the Bengal Money Lenders Act, 1940, as the 
section was not applicable. 

That the High Court in revision had no authority to pass decree for 
instalments under sections 36 (2) and Je (6)(b) bo the Bengal rd Lenders 
Act, 1940. i И 

' Application for “Revision under section 2 5 of the Small Canes 
Court Act by the Defendant. i 


. Messrs. Prakash Chandra Pakrashi and Nagendra Kumar 
Dutt for the Petitioner. 


Mr. Abinas Chandra Ghose for the Opposite Party. | 


Y Za 


*Civil Rule No. 1036 of 1946; against the decision of thè 3rd~ Court" of 
the Munsif, at Narayanganj (exercising the powers of the Small Causes Court,: 
Judge), dated the 14th May, 1946. ^ ` 
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"The. ig judgment was delivered by ^" | 

Lodge, J:' This Rule was issued on the prayer of the defen- 
dant to show: cause why a decree passed: by the Munsif, Third 
Court, Narayanganj in Small Cause Court jurisdiction should not 
be set aside. 

The plaintiff opposite party sued to recover Rs 50 from the 
present petitioner on the basis of an agreement’ entered into on 
the 26th of Agrahayan, 1349 B.S. It is now conceded that on 
the 26th’ of Agrahayan, 1349,- the present petitioner borrowed 
Ев. {оо from the opposite party and éxecuted a document ' in 
which he acknowledged having borrowed the money and agreed 
to repay the’ loan in 8 annual instalinents of R's. go each. The 
Opposite party asserted that Rs. тоо had been paid іп respect of 
‘the instalments for 1349 and 1350 В: S. and he claimed ‘in «Ке 
present suit’ it the instalment for the year 1351 B.S, The present 
‘petitioner ssserted that Кз. зоо Һай been paid and he denied that 
any sum was due. ' There was'an endorsement on’ the'back of the 
bond which originally showed that Rs; зоо had been paid: "This 
had been altered into Rs. roo. The learned: Munsif held that 
Rs. ioo had in'fact been: Tes and ша the ас for the year 
‘1351 was'still due. ' v 

Mr. Pakrashi for the petitioner had: "urged. three _ pointá, He 
had argued first that there was по cause’ of action ‘inasmuch as 
-the third instalment- was поё due on- the date on which the suit 

was instituted. He has’ further argued that the court below 
ought to have found that the amount paid, in respect of which an 
endorsement was made on the back of the bond, was Rs. 200. He 
has also argued that instalments ought to have been granted by tlie 
‘court below:and ought fo be granted by this- aun оаа 
- court of revision. 

- With терага: to the first of’ these arguiments, ‘the . document 
simply provides thati an ihstalment of- Rs. 50° “should be repaid 
-each’ year. ‘It is clear ftom ' the plaint that" the plaintiff inter- 
preted’ this as meaning Rs. 5o in each’ Bengali’ year! -Ahd that’ the 
first-instalment was due’ to be paid before’ the end-of the year 
` 1349, B? S-the second before the- end ‘of the ‘year! '1350-B S. and 
so on. “Mr. Pakrashi contends that the ‘phrase’ ` ‘each year’ means 
‘within one’ year'ífrom thé daté of ‘the execution of the document 
and within one year from each &übsequent anniversaty of- the 
document.’ ‘his defence was not taken'in the- court below and 
- the-learned.Munsif was'not called upon‘ to deal: with this argument. 
"In:my opinion the: docüinent is capablé of* the-interpretation which 
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the plaintiff put upon it and it is not obvious that the interpretation 
which Mr. Pakrashi seeks to put upon it is the only possible inter- 
pretation. In this view inasmuch as the matter was not agitated in 
the court below I do not consider I am entitled to go into the 
matter in revision and hold that the decision of the court below 
was wrong. 

With regard to the amount actually paid by the petitioner and 
the endorsement made on the back of the document, the learned 
Munsif has referred in his judgment to the evidence on both sides 
and bas come to the conclusion that the payment was a payment 
of Rs тоо only. The learned Munsif has referred to all the 
evidence adduced with the exception of one post-card. . This was 
a registered post-card sent by the present petitioner to the 
opposite party some time after the payment in question. In this 
post card a statement was made that a sum of Rs. 200 had been 
paid. The post-card was refused by the opposite party and no 
further action was taken by the opposite party apparently until 
he instituted the present suit. Mr. Pakrashi suggested that the 
conduct of the opposite party was such as to show that the actual 
payment was а payment of Rs. зоо. Alternatively Mr. Pakrashi 
has argued that the learned Munsif in the Court below should 
have referred to this postcard and corsidered the effect of this 
evidence. In my opinion no inference can be drawn from this 
post-card and the learned Munsif referred to all the other relevant 
evidence and come to a definite finding of fact. Iam not entitled 
in revision to interfere with that finding and I am not of opinion 
that the learned Munsif io coming to that finding omitted to con- 
sider relevant evidence. 

. With regard to the third point argued by Mr. Pakrashi, it was 
first suggested that the learned Munsif in the court below ought 
to have granted instalments under the provisions of section 


- g4(1)(b) of the Bengal Money Lenders Act and if he failed to do 
во, this Court might do so in revision. Section 34(1)(b) of the 


Bengal Money-lenders Act refers to suits in respect of loans 
advanced before the commencement of this Act. The present suit 
is not such a suit but it is a suit in r.spect of a loan advanced after 
the commencement of this Act. It seems, therefore, clear to me 
that under section 34 (1)(b) the learned Munsif had no porer to 
grant instalments in the present case. 

Mr.-Pakrashi next argued that under section 36 (2) and section 
36 (6)(b) this Court [has power to grant instalments. Section 
36(2) directs a courtto take certain steps only if the court in 
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éxereise of the: powers conferred by sub-section (т) reopens a 
decree. In the present case there was no question of reopening 
a decree under the provisions of section 36(t). Section 36 (6) (b) 
provides that any court before which an appeal is pending in 
respect of a decree. referred to in clause (a) may exercise certain 
powers, This is not a court before, which an appeal is pending. 
There is no appeal provided froma decree of a court of small 
causes and I am of opinion that a court before which ari appli- 
cation in revision is pending, is not a court before which an 
appeal is pending within the meaning of section 36 (6)(b) of the 
Bengal Money-lenders Act. Iam of opinion, therefore, that the 
court below’had no authority to grant instalments and that I too 
have no such power. 

In this view, therefore, I see no reason to interfere with the 
findings and decision of the court below and I direct that this 
Rule be discharged with costs-hearing fee one gold mohur. 


А. T..M. , EN : : Rule discharged. 
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“FEDERAL COURT. © 7 


' PRESENT: Sir Patric Spens, Knight Chief Justice, Mr. Justice 
“` S. Varadachariar and Mr. Justice Zafrulla Khan. 
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THE KING-EMPEROR. 


[Ох APPEAL FROM THE Hios Cover OF йг 
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Ultra vires—Indias Army Act (VIII of рту section 4I—Conferring juris- 
А diction on court-martial to try non-British subjects for offences committed 
beyond “British India—Government of India Act, 1833, section 73, if 
repugnant to India Councils Act (XXIX of 1861) section 22—Presump- 
Hon of limited construction of general words úsed in а statutse—Govern- 
ment of India’ Act, 1833; section 73— Wheresoever they may be serving’— 
‘Native officers and soldiers’—Point not mentioned ін certificate allowed 
- fo be argued before Federal Cours—Habeas арис] Procedure 
-Code (Act V of 1898), section 491. ' - 


263 


v Civic. 
1946. 
d 


Mahendra Chandra 
Dey 


v. 
Mahendra Chandra 
Kar. 


Lodge, $. 


264 
F.C. 


1946. 
ww 


Mohammad Mohy- 
ud-din 


у. 
The King-Emperor. 


THE CALCUTTA LAW JOURNAL, [Vor. 81. 


So much of section 41 of the Indian Army Act, 1911, as purported to 
confer jurisdiction on a court-martial to try non-British (native) subjects for 
offences committed -by them beyond British India, is intra vires the Indian 
Legislature. 


Section 73 of the Government of India Act of 1833 continued in operation 
after the enactment of the India Councils Act of 1861. The Parliament, even 
while enacting the India Councils Act of 1861, contemplated the continued 
exercise by the Indian Council of .the powers conferred on it by section 73 of 
the above Act of 1833. 


Section 73 of the Government of India Act of 1833 was not repugnant to 
section 22 of the India Councils Act of 1861. 


Assuming that a subordinate legislature cannot validly make laws imposing 

punishments on non-subjects for offences committed by them, Parliament.can, 

if it so chooses, authorise even a subordinate legislature to legislate with 
extra-territorial effect. ] 


Every statute is to be so interpreted, as far аз its language admits, as not 
to be inconsistent with the comity of nations or with the established rules of 
international law. 


It is doubtful whether in a case like the present, there is any presumption 
necessitating or justifying a limited construction of the general words used in 
the statute. The presumption, if any, will give way whenever the intention of 
Parliament is clear or the nature of the subject-matter or the history of 
the legislation relating to it justifies the и of extra-territoríal 


jurisdiction 

There is no reason or justification for limiting the scope of the very general 
words ‘“‘wheresoever they may be ser ving” used in section 73 of the Govern- 
ment of India Act of 1833. 


The expression ‘native officers and soldiers’ in section 73 of the Government 
of India Act of 1833 refers to the non-British or non-European members of 
the Company’sarmy Even if it should be held that the word ‘native’ must be 
understood as having a territorial significance, that-is, as meaning the native 
of some place or country, the territory contemplated when using the word 
‘native’ must have been the same as was connoted by the words ‘natives of the 
East Indies or other places: within the limits of the Company's Charter, found 
in other Parliamentary enactment relating to the Indian Army. 


The expression ‘native officers and soldiers’ in section 73 of the Government 
of India Act of 1833 had no different ‘significance fr om the words ‘officers and 
soldiers being natives of the East Indies or other places within the limits of 
the Company's Charter’ found in the Charter Act of 1813 


The learned Judges of High Court granteda certificate to the effect that 
the case involved a substantial question of law as to the interpretation of 
the Government of India Act, 1935, and the Government of. India (Adaptation 
“of Indian Laws) Order, 1937, and on the basis of this certificate appeal was 
"preferred to Federal Court. 


No question as to the interpretation of- the Government of India- -Act, 1935 
arose in the case and по contention based on the Government of India (Adapta- 
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` tion of Indian Laws) Order, 1937 was neged. before thé . Federal Court, The 
Federal’ Court .in the circumstances of the case, granted appellant leave 
"to argue “the Point as to Ше “validity of section At of the Indian Army 


Act, 1911. 

> Federal Court Criminal Appeal No. 1 of 1946. І 

Appeal by the Applicant under. section 49t of the Code of 
Criminal Procedure for his release.” 

„Ла September-Octobe T, 1945, he was suspected of Taio 
cotiürtitted offences in Rangoon and Singapore and pending investi- 
gation апа disposal of those charges, he was kept in military 
cüátody according to the usage of the service.. 

Cs Alladi Krishnaswami Ayyar, Senior Advocate, Federal Court 
(Аз. Rajagopala. Iyengar and В, Banerji, Advocates, Federal 
Curt, with lim), (instructed by Afr. Gobind Saran Singh, Agent), 
for the Appellant. С 

Sir Noshirwan Engineer, ( Advocate- General of. India) (м. 
Mohammad Sadiq, Adogcate, Federal Court wish him), (instructed by 
Afr. K. Y. Bhandarkar, Agent), for the Crown. 


». The judgment of the Court was delivered by — ..-- 

, Spens, C. J. :—This is an appeal against ап. order of a Full 
Bench of the Lahore High Court dismissing an application under 
section 491 of the Criminal Procedure Code for the release of one 
Burban-ud-Din. . Burhan-ud-Din is,.a Member of the ruling family 


i 


of Chitral, an Indian State. adjoining the North West Frontier. 


Province, The. Ruler of Chitral has, in recent times .been recog- 


nised by, His Majesty the King-Emperor asa, Ruler of an Indian: 


State. - Burhan-ud-Din is thus admittedly not a British subject ; ће, 
however, became an Indian Commissioned, Officer in.1936 and was 


attached fo'the 2/10 Baluch Regiment of. the Indian Army in which - 


he.attained the rank.of . Captain. , In September-October, 1945, he 
was suspected .of haying committed offences under sections rar 
and ,302-of, the -Indian Penal Code ;. and, pénding investigation 


and. disposal of . these charges,- he став «kept in military , custody : 


according to the usage, of. ihe,servics. А general court-martial for 
the 5а! оС Burban-ud-Din was constituted ih. November, 1945, and’ 
he was.arraigned before the court-martial in December, 19145; on 
the charges above’ referred to. The proceedings before the :court- 


martial were going on, ‘when the application under -section 49r of | 


the Criminal Procedure Code was. filed before the High out ar 
Lahore, ‘on’ December 20, 1945. Жш 

- The offences ‘charged. Chee айша йн were alleged to 
haveibeemcoinmitted in Rangoon- and’Singapore. It was submitted 
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in support of the habeas corpus application that Burhan-ud-Din who 


* was not a British subject was not amenable ‘to ihe criminal laws of, 


British India for offences alleged to have been committed outside 
British India and it was contended that so much of section 41 of 
the Indian Army Act, rgrr, as purported to confer jurisdiction on 
a court martial to try non-British subjects for offences committed 
by them beyond British India, was w//ra vires the Indian Legis- 
lature. It was accordingly urged that his detention in military , 
custody for the purposes of the said trial was illegal. On behalf of 
the Crown, it was maintained that section 41 of the Indian Army 
Act was in its entirety ira vires the Indian Legislature and that 
the detention of Burhan-ud-Din was legal. The High Court 
accepted this conten ion of the Crown and dismissed the appli- 
cation. The learned Judges granted a certificate to the effect that 
the case involved a substantial question of law as to the interpreta- 
tion of the Government of India Act, 1935, and the Government of 
India (Adaptation of Indian Laws) Order, 1937, and on the basis of 
this certificate this appeal has been preferred. 

When opening the case, counsel for the appellant conceded that 
no question as to the interpretation of the Government of India -Act, 
1935, arose in the case. Тһе plea that section 41 of the Indian: 
Army Act, тутт, wasto a certain extent invalid was based on 
section 22 of the Indian Councils Act, :86r, which, with some 
amendments made in the years 1865 and 1869, was the law in force 
at the tims the Indian Army Act of 1911 was enacted by the Indian ` 
Legislature. The contention of the Crown in support of the validity 
of section 4t of the Indian Army Act was based on section 73 of 
the Government of India Act of 1835. It was tbus clear that 
nothing turned on the Government of India Act; 1935. As regards 
orders in Council under that statute, there was no doubt an alter- ' 
native contention urged by the Advocate-General before the High 
Court on the terms of the Adaptation Order of 1937. In the- view 
that the learned Judges took on the main question, it became 
unnecessary to deal with this alternative argument and two of thé : 
Judges accordingly said nothing in their judgments about it. 
Abdul Rashid, J. over-ruled this contention- of -the Advocate- 
General; but, as he too agreed with the view of the other two: 
Judges on the main question, his observations, on the effect of the: 
Adaptation Order must be taken to be odifer, Before us, it was not 
found necessary to urge this contention based. on the Adaptation. 
Order. In the absence of any question involving the interpretation 
of the Government of India ‘Act, 1935, counsel for the appellant. 
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^ could only теју on his: | petitio» asking for-leave ` 40: “urge other. F.C.. 
contentions and, in the circumstàücés оѓ the'case,” he wás* granted: 1946, 


leave'to argue the point : asto the valli? of section 4t ‘of the adiaii. Ма. "Mole 
Army Ассо. - ^ — V 


ii 


р udin 
' Two'contentions ‘were | urged ' in gupport ‘of the appeal. It was +. King: Emperor. 

argued!that section -73 of’ the Gévernment of’ India Act of 1833 

ceased‘ to: be in operation’ after the: enactment’ of the "Indiam shens. C. i 

Councils “Act°of 1861, that the vàlidify of section 41 of ‘the Indian’ 

Army Act of igre! must ассогӣіїр1у` be deterinined "with referénce ` 

to the térms of section 'žz'of: the Indian Councils’ - Acti of 1861 (as. 

, amended in 1865'and '1869),~'and that on the true constraction of ' 

section 22;- the Indian Legislature had no: power to enact’ a law ^ 

prescribing a?punistiment for any offénce committed Бу а non-British ke 

subject'outside British-India. -Alteriiatively;’ it'was contended that ` 

even if the-question should be “determined with’ reference ‘to! the ° 

térms of-section»73- of thexGóvernment of India-- Ас of 1833, the " 

powerof tha? Indian LegiBlature. thereunder · жав · ho wider than 

under section 2‘of the"Indian Councils Act of'1865, ^ ^ * 

It is:difficulteto' follow the Contention‘ that’ section 73 of- ET 
Governmant ofIndia:Act of! 1833. ceased to be operative after 1861; ` 
'The.Indian Ceuncils Act of ' 186r. repéüled only ‘certain’ specified” 
sections of" the statute of 1833-and the continuance: of ‘the тейіаіп- : : 
ing provisions of! the older statute? was placed beyond alt! doubt ‘by’ 
an'express: provision -id:the latter рагі. -of:section*a to ‘the effect that ` 
."'all.othier enactihents whatsoever -now in forte with rélétion to the Ы 
‘Council of-thé Governor:General of- Indial... ..shallsáfe во far’ ' 
asthe same‘are altered by ‘or’ are repügaant * this Act, continue" 
in-force and ‘bé:applicable! to: the*Council dt^ thé Governor General 
ofdndiay.......ée0under’ this Ас. Section 73 of the Act? of'1833, ` 
not beingione of: the sections!-specifically repealed, would thus 'be- 
one-of the‘provisions continuing in’opefation, -This‘conclusion’is~ 
confirméd¢by the’ expressireference* to that’ section ‘in опё-оѓ" the 
provisos: to! section 22/ of! thevAct об: 186i.’ While the ‘body’ of 
gection'ga: authorised’ ће' Governor’ General i in’ ‘Council in general · 
terms?t'to:make laws and regulations for all persons, whether {British’- 
ornative foreigaers' or others; апі for ‘all’ courts of' justice whatever 
and for all places and things whatever within the said territories; 
etc/!, the provisos^precluded the Governor General in'Coüneil, in .- 
the exercise of: this.general.power, -from- making : абу laws - of/regu- » 
lations: "which'shall.repealior in асу way affect -aily lof thie provi: - 
sions" 'of various Acts/of Parliament. Ашо the” atatutés "this" 
раса Deedee: IUS of the’ Indian ! Council’ to affect! Were’ - 
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parliamentary enactments "for punishing mutiny and desertion in 
1 Her Majesty’s Army or.in Her Majesty's Indian Forces". To this 
Mohammad Moby- exception, a counter-exception was made in so far as the Governor 
‘General in Council might exercise tbe powers conferred -by' 
The King. Emperor, section 73 of the Government of -India Act, 1833. This makes it 
clear that Parliament, eyen while enacting the Indian Councils Act 
of 1861, contemplated the continued exercise by the Indian Council 
of the powers conferred on it by section 73 of the Act of 1833. It^ 
seems to have been contended before the Пірћ Court that section 73 
of the Act of 1833 was repugnant to section 22 of the, Indian 
Councils Act of 1861 and must, therefore, be deemed to-have 
ceased to be in operation after 1261, at least in respect of the. words 
` now relevant, because the concluding words of section 2 of the 
Indian Councils Act of 186: saved earlier enactments on/y in во far 
as they were not repugnant to the Act of 186г. This contention, 
was not pressed before us as it is obviously untenable. Section 22 * 
of the Act of 186г substantially reproduced section 43 of the Act 
of 1833 and if both sections 43 and 73 could have subsisted 
together in the Act of 1833, there was no reason why théy should 
not co-exist after 1861. Section 22 of the Act of. 1861 (like 
section 43 of the Act of 1833) dealt with the general legislative 
powers of the Governor General in Council, while: section 73 of 
the Act of 1833 dealt with- а special case, namely, laws governing 
the armed forces of the Indian Government, There is accor- 
dingly no basis for the argument of repuguancy. Before us, 
appellant’s counsel put the argument іп a somewhat different form. . 
He contended that in the earlier Act, the power conferred by 
section,73 was only an illustration of the general power of legis-. 
lation conferred by seclion 43 and that accordingly any exercise: 
of the power under section 73 was subject to all, the limitations 
affecting the exercise of the general legislative powers. imposed: by · 
section 43 and that if the power conferred by section 73 continued 
in force, after 186r, it must similarly be subject-to the limitations . 
of section 22 -of the Act of 1861, which section had, replaced . 
section 43 of the earlier Act. It will be convenient. to: consider. 
this argument when dealing. with the sacond.head of thé appellant's 
contention» , ЖОО 
Turning now to the Government of India Act of. 1833,:it must 
be noticed that section 73 contained express words Gonnoting a- 
wider territorial operation than that which:the words, found in 
section 43 would authorise. Section 43, which conferred the 
general legislative power, empowered the Governor General- іп. 
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\ 
‚ «Council tormake “laws апі ‘regulations for all persons; whether · "Е.С, 


«British or native, foreigners or others ..!..:.4...for all places and 71946. 


things : whatsoever: within and throughout- the whole and‘ every Moharamad Mohy- 
- part of the’ said territories", The territorial ambit was thus clearly “ош 
- limited: Some exténsion'was provided by an:ther clause which ' The King Emperor. 
authorised legislation governing all servants: of the Company even 
іп һе dominions of Princes and ‘Statés in alliance with the 
Company”. Section 73; which authorided the framing of ‘Articles of 
: War “for the'government of the native officers and soldiers in the 
military service of the Company and for ‘the administration of 
justice by ‘courts-martial”, provided“ that the ‘Articles во made 
-should have ‘authority "overall the’ native’ officers · and soldiers in 
‘the said military service to whatever Presidency ' such’ officers and 
soldiers шау. belong ‘or’ wheresoever they may be serving”. This 
4 provision hot only “contained no ^worda of territorial limitation, 
‘but, by thé üse:of thé underlined words" *wheresoever they may 
‚ be serving” cléarly "indicated an intention to шаке ` the Articles 
< binding on‘the- -officers and soldiers’ independently’ of any territorial 
” limitation. ` Appeliant's: “counsel rightly: placed ‘no ‘reliance on the 
words’ "to: ‘whatever Presidency | ‘such © officers and soldiers may 
= Belong”; because’ ‘thesé were not words ‘indicative of a territorial 
“limitation, but were’ ‘only used in view: of thé fact. that each of the 
three Presidencies had-a separate army ‘at ‘that time. ' But he 
contended that as a måtter of interpretation ‘the words “whereso- 
~~ ever they may be serving” must be* “construed ` as "being subject 
‚ either to: "the same" territorial limitation’ as is fóurid in section 43 
‘or-at leaat as being ‘limited’ чо ‘India.’ Assuming that a subordi- 
nat legislature cannot validly "таке" laws“ imposing punishments 
‘orn ‘non Babjects for offences ‘committed: by them outside the terri- 
‘torial limits of its jurisdiction, there can be’ nó “doubt that’ 'Parlia- 
“ment: “can if: ‘it во: choses, authorise even a - subordinate’ legislature 
to législate with @хїта- -iefriforial effect’ ` The’ only question, there- 
fore, is whether, : according to “the plain | meaning” “of ‘the words 
used ‘id section’ 73, such: юне was а on. the Indian 
Legislature! ae he Vie a 
i It'was Conterided (һа ‘there. was'a ‘Presumption against ‹ cons- 
ruing even: general words: ш ап Асі `ої Parliament as’ inténded to 
-have extfa-lertitorial effect’ ‘or “authorise extraterritorial ” législation. 
"The passages relied" on: ‘in’ ‘this connection, from ` “Maxwell's. Inter 
‘pretation | of Statates'd6 not go tbe length iecisary for ' the "appel- 
dates case. It'is trüe that veiy ‘statute 187 to" Be | ‘so ‘interpreted, 
во Хаг as its language - "Admits, аё’ not’ to be’ 'incónsistent with the } 
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comity of nations or with the established rules of international -law . 
(Maxwell on the Interpretation of Statutes, 8th Edn., p.. 130). 
Whatever may be the rule of international law as regards the 
ordinary citizen, we have not been referred to any rule of inter- 
national law or principle of the comity of nations which is incon- 
sistent with a State exercising disciplinary control over its own 
armed forces, when those forces are operating outside its territorial 
limits. Indeed, there may be greater reason for recognising such 
power when the army is operating in enemy country than when 


„it is within its own country. In this view, it is very doubtful 


whether in a case like the present, there is any presumption neces- 
sitating or justifying a limited construction of the general 'worda 


; швей іп the statute. Further, it із recognised that the. presump- 


tion, if any, will give way whenever the intention of Parliament is 


.clear or the nature of the subject-matter or the history .of the * 


legislation relating to it justifies the assumption of extra-territorial 
jurisdiction. .Our attention has been drawn to several Mutiny 
Acts passed in England from time to time since the closing years 
of the 18th century. They make it clear that Parliament intended 
to make the Acts as well as Articles of War framed by the. King 
binding on the soldiers and officers of the English Army even 
when they were serving outside the British Dominions., With 
reference to the East India Company’s army also, Parliament had 
passed Mutiny Acts from time to time, beginning from 1754. It 
would also appear that the Governors and the Governors-General 
in India had - framed Articles of War for the discipline of the 


native troops maintained by - the Company. The Charter Act 


of 1813 validated (by section 97) the Articles of War theretofore 


„framed in India and (by section 96) empowered the Goyernments 


in India to make "laws and regulations -and Articles of War for 
the order and discipline of all officers and soldiers, . natives -of the 


` Bast Indies or other places within the limits of the said Company's 


Charter i in their respective services etc.” This section contains 
no words signifying either a limited or an extended „territorial 
operation. Counsel for the appellant contended that as the power 


under this section is described to be {as full and ample" as the 


power possessed by the Governments in India to “make any other 
laws or regulations for the Government of the natives of the. several 
territories subject to the said Presidencies”, the section. must be 
construed aa subject to the same- , territorial. limitation аз the 
general legislative power. Even if this argument should be ‘held 


‘to have any force, it would have no application to the Act of 1833, 
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-because, as-already stated, the language of section 73 of that Act is 
“clearly different from the language of "section 43. “referring to the 
general legislative power). - 

‘In interpreting section 73 of the Act of 1833, it may be useful 
-to bear in mind the: provisions of an- Act passed by Parliament 
-iu 1823 (4 Geo. IV C. 81) entitled “An Act’ to consolidate and 
amend the laws for punishing -mutiny and ‘desertion of officers 
and soldiers. in the service of the East India Company". Section 
' 62 of this Act saved all matters "enacted or declared respecting 
officers or soldiers being. natives of the East Indies or other places 
within the limits ofthe said Company's -Charter” contained in ће 
‘Charter Act of 1813, and’section 63 enacted “that whenever any 
portion of such native troops shall be ‘serving ‘in any country or 
place. out: of “the possessions or territories which are or may ‘be 
under the Government of the said United-Company, whether such 
be the Dominioris of His Majesty or- elsewhere, on the trial of 
all offences committed by any native officer or soldier or follower, 
reference: shall be had to the Articles -ofWar framed by the 
Government. of =the Presidency to which-such native officer, 
‘soldier, ог. follower shall.belong". It seems to us reasonably 
clear that it was the sense of the words “serving -in any country 
-or place out, of the jpossessions or territories under the-*Govern- 
ment of ‘the -said- United Company etc." im ‘section 63 -of this 
‘statute that was sought to be reproduced by.the words *whereso- 
ever they may ‘be serving" "in section 73 of the statute of' 1833. 
That Parliament contemplated the punishment of officers and 
-soldiers-of the. Indian Army even in respect of offences committed 
‘Outside the territories under the Governmeut of the East India 
-Eompany,is madeclear~’by section a^ of 7 and 8.Vict. C. 18. We 
thus see fo reason or justification for limiting the scope of the 
very general'words “wheresoever "they may be serving". E. in 
-section 73'0f the Act of:1833.. ^ -1> - . 

- Anothér:argument dn support fof giving ‘the section a ‘limited 
‘operation was based on ‘the use of the words “native officers and 
-soldiers” in section 43. ` It was contended that Burhan-ud-Din was 
‘not ‘dv “native” . officer within the’ meaning. of the section. The 
-High Court held that the word “native? was here-used in contra- 
distinction:to British (or European) as both- sets “of ‘people were 
‘employed in the: Company's army. Alternatively, they held that 
the word “native” ‘in this section had the sáme ‘meaning as the 
‘expression “natives ofthe East Indies or of other territories within 

‚ she limits of the Company’s.Charter”>fourid in- other parliamentary 
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eC, enactments relating to the Indian Army. Both these interpreta- 
‚ 1946. tions would bring Burban-üd-Din. within the operation of the 
Mohammad Moby- Section. Counsel for the appellant took strong exception to the 
ud-din View that the “word- “native” was used ina racial sense and he 


The King Emperor. insisted that it must have been used ina territorial sense and as 
Sjeds, C. y the descriptive words “of the East Indies. and of other territories 
—— >- within the limits of the Company's Charter" found in the Charter 
Act of 1813-bad not been repeated in section 73 of the Act of 
1833, he argued that it was reasonable to infer that the word 
"native" referred either to: the natives. «f the Company's posses- 
_sions or at best to the natives-of India. ‘This view would, accord- 
ing to bim, exclude persons in the position of Burban-ud-Din, 
because he was no: a native either of British India or of India 
(taking Chitral not to have been a part of India in 1833). We are 
not able to accede to this contention. | 
It cannot be denied that in moré than one parliamentary statute 
the words “native” and “British” were used as antithetical terms. 
Section'43 of the Government of India Act of 1833 referred to 
laws and regulations to be made “for all persons, whether British 
or native, foreigners or others”. Section 22 of the Indian Coun- 
cils Act of 1861 repeated the same language. In the Charter Act 
of 1813, section 55, in providing for the payment of the charges 
and expenses of raising and maintaining the forces of the East 
India Company, spoke of "the forces as well European as native". 
The scheme of the parliamentary enactments relating to the Indian 
Army shows thata distinction has always been maintained be- 
tween the British element in those forces and the non-British 
element, ‘in respect of the Articles of War by which they were to 
be generally governed. Section т of 7 & 8 Vict. C. 18,.1п refer- 
ring to the officers and soldiers in the service of'the East India 
Company, grouped them as (i) officers, soldiers and so forth, 
no? being natives of the East Indies or other places within the limits 
of the Company's Charter, and (ii) officers, soldiers and so. forth, 
being natives of the East Indies or other. places within the limits 
of the Company's Charter. It, therefore, seems to us not unrea- 
sonable to hold that the expression “native officers and 'soldiers" 
in section 73 was intended to refer to the non-British or ‘non- 
European members of the Company's army. "Even if it should 
be held that the word “native” must be understood as having a 
territorial significance, that is, as- meaning the native of some 
place or country, it seems to us that:the territory contemplated 
when using the word "native" must have been the same as was . 
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connoted by the words "natives of the East Indies or other places 
within the limits. of , the: Company's Chartéi"'; ‘If a limitation as 
to the locality is.to.be suggested;atiallj^it may with .some show of 
reason be argued. that the word “native? сап refer only to natives 
ofthe territories under the administration of- the Company, but 
counsel for the appellant -obviously felt that this would be too 
restricted an interpretation to suggest, because it was impossible 
to maintain that .the Company's non-European soldiers · were 
recruited only. from the areas - within. the- Company's Government. 
If such a limitation based on the territorial limits of the authority 
of the Company i is ignored, no particular reason has been sugges- 
ted why India as а mere gecgraphical -unit should have been the 
territory intended.. Оп .the- other hand, the: Advocate-General 
pointed out that in later enactments of Parliament, it had been 
clearly assumed that the: Governor-General in Council had 
authority to frame Articles of War in respect of such officers and 
soldiers of the Company’s army as could be comprehended in 
the description ‘‘natives of the East Indies or other territories 
within the limits of the Company's Charter" (Cf. the concluding 
words. of section 7 of 3 &:4 Vict. C. 37) ; and as this power of 
the Governor, General in Council could be traced ‘only to section 
73 of the Government of India Act.of 1833, he argued that the 
assumption made'by Parliament in the later Act might legitimately 
be used as an aid in interpreting the general or ambiguous 
language of the earlier Act. In support of this contention, he 
relied on the observations ‘in’ Maxwell оп the; Interpretation of 
Statutes (8th Edn., pp. 32 & 33),. the observations of Lord Buck- 
master in Ormond Investment Co. v. ` Betts (ON and certain obser- 
vations in Admiralty Commissioners ч. Valverda: (a). "There are 
one or two other stitutóry provisions which seem to us to give а 
clear indication that the, word, "native" ‚| When u used, as an adjective 
in similar statutes, was used in the same sense as the wider expres- 
~ sionsnatives of: India and other territories - included" in the Com- 
pany’s Charter", it- having ` been found’ convenient to add these 
extra words whenever tlie. word, ‘ "native". Was used. in the houn 
form. In 3 and 4 "Vict. ЛС; 37 section 7 referred to Articles of 
Wat "enacied by. the Goverment, of India “respécting officers or 
soldiers being natives of the East Indies.or,,other places within 
the’ limits of the кишш Charter”, -Inthe very next section, 
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ES Һе зате: class of persons. was described Бу. the words “any: 

1936 о: native officer or soldier. In 4°Geo IV C. 8r wet find in one 
Mohammad ,Моћуг ` and the same section (section 62) reference-in the earlier portion 

ad Jn, to-officers or soldiers being natives of the East Indies or other : 


The King-Émpẹror,, places within the limits of the Company's Charter and at the: 
Spens, С. ў. , end оѓ: ће same section-these persons: dre referred to: as "such: 
ERES native officers and soldiers". Both kinds of: description are also - 
found in.the concluding portion: of section т of/ra & 13 Vict. 
С. 43. The conclusion: that the expression “native- officers and’ 
soldiers" had no different: significance from the words “officers - 
and soldiers. being natives of the East: Indies- or other places 
within the limits of .the Company's. Charter”: is- als» more con- - 
sonant to reason than the limited construction: suggested on · 
behalf of the appellant, because:no reason has been or can be 
suggested for making a distinction: between native officers and 
soldiers recruited from  India.and native offizers and soldiers 
recruited outside India, in respect of the application- of Articles · 
of War.to them, so long as: both sets of Pone were SOME in- the 
Indian Army. .. . 

. Weare accordingly.of the opinion that- the - impugned portion : 
of section 41 of the. Indian Army Act, r9rr; was intra vires the 
Indian Legislature. The СРЕ fails.and is dismissed. S 
А. T.M. $3 сз анн, dismissed: 


APPELLATE CIVIL. 
Before Mr.. fustice P. Chakravartti 


Civit. KUMUD KANTA PAHARI AND OTHERS: И 
К PROVINCE OF BENGAL." 


1 


Fune, 5, б. ЕЕ 
Dilarang init Reveius: Sree—Asstrtion of right— Recital, of ee we 
title in mortgage deed—Evidence Act 4 of. 1872), section 13—Regulation --, 
~ XIX of 1793, section 26—‘Shall omit to register’ Long possession withe... 
out paying revenus and realising rent from subordinate tenant. | 
The mere fact that in the document of "mortgage a revenue-free title 
was recited, will not constitute an assertion of such title within the meining 
of section 13 of the Evidence: Act, - 


* Appeal from ‘Appellate Destes No: 286 of 1943, against the decree of 
5. Sen Esq., District Judge of Midnapore, dated the 24th August, 1942, 
modifying the decree of В. L. Sarkar Esq., Munsif, амир dated -the 16th 


April, 1942. 


Vou. 8i] ~ >i . -HİGH COURT; 


Brojendra Kishore Roy. Choudhuri v. Монт Chandra Bhattacherjee (1) 
and J'ogendra Krishna Banerjee v. Sm. Subasini Dassi (ay referred to.‘ 

There is a fundamental distinction between a mere recital ‘and an 

^ assertion, A right is not asserted simply because itis recited in a certain 
document. ЇЕ is asserted only when the transaction concerned is itself 
entered into in exercise of the right. 
. The words ‘shall omit to register’ in section 26 of Regulation XIX of 
71793, mean shall omit to make an application for registration. , 

The facts found in this case are that a Taidad was filed in 1802 or 1803, 
claiming а lakheraj grant dating from 1790, and that the plaintiffs or their 
predecessors had been in possession without paying revenue and by reali- 
sing rént from their subordinate tenants at least from 1871. The claim of 
` a revenue-free title is being asserted not against the Crown but against the 
Province of Bengal аз а purchaser at a revenue sale : . р 

Held, that there-was а sufficient foundation for finding a. revenue-free 
_title in plaintiffg favour. 

Bipradas Pal Cho idhury v. Monorama Debi a followed, - 
The fact that after the filing of the Taidad, the Government took no pros 
ceedings to assess the lands’ to revenue, raises the presumption that the 
Government accepted the claims of the plamntifis. 


‘Appeal by the Plaintiffs. р 
, Suit for a declaration of plain: ifs niskar "brabimottor title’ to 7 
Bighas of land. Ed 
The material facts are stated in the siguen 
Mr. Abinash Chandra Bhattacharji for the ‘Appellants, 
Mr. Surajit Chandra Lahiri for the Respondent, 
The judgment ‘of the Court was delivered by ! 


Chakravartti, J :—This appeal involves a question of some 
complexity, if - not difficulty, and has. been argued at some 
length. Е 
^ The facts. are. imple, ` The plaintiffs, who are the appellants 
before | “me, brought a suit’ for а declaration. of their. niskar 
brahmottar title to an area of a little over у bighas of land, but 
at the hearing i it was explained that what they really claimed was 
@ revenue. reg right under a lakheraj grant--of the non;badshahi 
lease. ‘Their case was that defendants Nos. 2 and 3 Were really 
tenants under. them, but had been wrongly recorded as holding: 
under, certain . patnidars of the Estate Rupnartyanpur. That 
estate hàd recently been sold for arrears of revenue -and 
purchased by the Province of Bengal and. after its purchase, 
the Province had proceeded to .Iecover rent from defendants 

(1) (19260 31 C. W. N33. -0> -~ - НЕ 

(3) (1911) 74 C. L, J. 145; 45C. W. М. ‚591. 

(3). (1917) 22 C. w. N. 396. - 
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Nos. 2 and '3' by the' certificate proceduré on the' footing that 
the interest “Of the patnidars had ceased to exist. These happen- 
ings, the “plaintifis , alleged, had ‘cast a cloud upon their title 
and accordingly. they asked for, the .decliration which I “had 
already mentioned as also for some ariears of rent from the tepant 
defendants. * ME i Le : 

The defencé of the Province of Barigal was ‘that the record 
of rights was corréct and the lands formed a part of the mal 
assets of Estate Rupnarayanpur. | The further case of the Province 
of Bengal was that it was not bound by any rent-free grant of the 
defaulting proprietor, assuming- any such grant had been made. 
The defence of the tenant defendants was merely one ‘of payment 
of rent, -partly-to the Province of Bengal and .partly to the plain- 
tiffs themselves ; but on the question of title, | they supportéd the 
plaintiffs. 

In support of their case the plaintiffs relied upon a certified 


‘copy of a faidad, bearing the date 1209 В. 5.,. іп. which a claim 


of niskar title in respect of some land under a grant dating from 
before at least 1184 B.S. appears to have been made. They also 


relied upon а deed of mortgage, Ex. 1, executed by themselves’ 
in favour of the patnidars of the estate in the year 1871, a8- 


also upon the decree passed- in a redemption suit brought 


оп that mortgage in the. year 1916. They also led some evi- - | 


dence of their possession without payment of rent or revenue 
and realisation of rent from subordinate tenants for a eghsidoréple 
space of time. | 


`+ Both the courts have found that the lands, to which thé’ айдай 


related, were the lands with which the present suit із concerned, 


‘although no boundaries had been given in the /aidad. They | also 


found that the lands mortgaged by Ex. 1 were the lands with 
respect to which the préserit suit had been brought. The trial 


court found further that since the redemption of the lands in the - 
year 1916, the plaintiffs had been in possession by. realising rent 


from subordinate tenants. 
The conclusions arrived at by: the two courts were however 


different The trial court held, basing its decision chiefly on the · 


taidad and the mortgage deed, Ex. 1, that the plaintiffs had esta- 
blished their lakheraj title to the lands in suit and in that view 
gave them the declaration ' they ` ‘had asked for. It also made а 
decree against the tenant defendants for arrears of rént -in respect 
of ойе year, The lower appellate court, however, held that Ex. 1 
was not admissible in evidence against the Province of Bengal 


е 
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as an instance of an assertion of .а rent or revenue-free title. It, Сп 


refüsed to" make-any declaration in favour of the plaintiffs merely . 1946. 
on the;basis of the saidad.and observed that. although. the Zaídad. Kumud Kanta Pahari 
might ráise:& présumption, the plaintiffs could. -not- succeed unless 
they produced some -evidence of a more positive character such. 
ad, thé register. of reverine-free -lands ог, ће register of estates. 
In; that- view, the lower ‘appellate ‘court rejected the plaintifi's 
prayer for a declaration of a revenue-free title, but nevertheless. 
it.made a declaration that the plaintiffs: bad. a title to, possess 
the suit lands through the-tenants defendants,-subject to. the 
payment of arent of Rs. r4 to the Province of Bengal. “Tt also 
made a de¢laration as regards the rent d eins by the tenants 
defendants. - - `- "E : 
Inthe present’ appeal by the plaintiffs, it was onde. in Tm 
first place that the lower, appellate court was wrong inm. -construing 
Ex, х, and. it-was contended in the second place that, in any event, . 
the;materials.produced.by the plaintiffs were sufficient іп. law to. 
establish alakheraj Пе. . ' А 
~, бо, {аг ав the first ground is sondern: І. may вау at once 
that'the learned Judge below, in my- view put a construction , upon 
the deed of mortgage, which it cannot possibly bear. .The deed. 
quite clearly describes -its ‘subject-matter as appertaining to ‘the 
lakherajlands held by the executante and the interpretation pat. 
by the learned Judge upon its. various clauses seems to me to 
—~ be, quite contrary to the import of the language used. To say 
that, however, is not to hold that the rejection of this deed asa 
piece c ofevidence- in, favour of the: plaintifs has. been in effect 
erroneous in law. It was sought to be used by the plaintiffs as 
evidence of a transaction in which their ,revenue-free-title had been 
asserted. ; It.is well settled now that there. is.a- fundamental distinc: 
‘tion between a mere recital апа an assertion. A right is not.asserted 
simply because it is recited in a certain document- .It is asserted. ^ 
only when the: transaction. concerned із itself- entered into in 
exercise -of the. right. - For example, if a tenancy is not. transfer-. 
able unless-it is of a permanent character, a transfer of the tenancy, 
would be an assertion of a permenent right, but ‘if a tenancy. is 
transferable, whatever its nature miy be, a. transfer, accompanied 
by a statement in the deed that the tenancy was of a. permanent. 
character, will not- be an assertion of 2 permanent, right. The 
transaction in the present case was a ,usufructuary mortgage. 
Quite clearly, the executants were - entitled, to grant a usufructuary 
mortgage of the lands, whether they held fhem,under a revenue- 
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free title or not. In those circumstances, the mere fact that.in 

the document of mortgage а revenue-free title was recited; ‘would: 
not, ii my view, constitute an assertion of such title within..the. 
meaning of section 13 of the Evidence Act. Reference in .this. 
connection may he made to the decision in the case' of .Brojendra 

Kishore Roy Chaudkuri ч. Mokim Chandra Bhattatherji (1) and 

the recent decision in the case of Jogendra энен Banerjee’ v 

Sm. Subasini Dassi (2). soU d 

А more serious question, however, is raised by the second. 

ground taken. On behalfofthe Province of Bengal it was con- 
tended that the lower appellate court had applied the law rightly 

in refüsing to base its decision merely оп theaídad. What had. 
been produced in this case, so it was argued, was merely the: 
application or statement of claim by the predecessors of the 

plaintiffs. No evidence was given that this Zaida? had ever been 
registered. It was true that the #efdad contained a statement 
that the apolicants had been holding the lands under a niskir 

brahmottar title from a date prior to 1184 В:5., but unless it was 

proved that the Collector had registered this /aídad, this state- 
ment could not be used in proof of the truth of the fact stated or 
its acceptance by the Collector. 

‘It wason the other band contended by the lene Advocate- 


` for the appellants that the reasonable inference to be drawn from 


the faídad would be that the Collector of the day Һай been satis- 


-fied that the lakheraj grant had іп fact been held froma period 


anterior to 1790 and in support of the proposition reliance was 
placed on the case of Omesh, Chundet Roy v. Dukhina Жер 
Dabea (3). 

_ The reply of the Province of Bengal to this argument was that, 
in the case cited, a reference had been made to the report’ under. 
section зо of Regulation II of r89o and the Collector had repor- 
ted in favour of the claimants’ title. It was also ‘pointed out 
that registration of the Zaídud by the Collector had: been proved 
in that case, and that the observations contained in't*e judgniént 
upon which the appellants relied were founded entirely" upon' "that 
circumstances. 

It is true that the observations made in the case cited were 
based wholly on the unlikelihood that the Collector should have 


registered a fafdad unless he һай been satisfied on SPORE тошу 


(1) (1926) 31 C. Wi М. 32. : Е 
12) (1911) 74C. 1. ]. 145; 45 С; W. N. Sor. : DOGS сё эк m 
` (8) 863) W. R. (Full Beach Rulings) 95. MES CE 


VoL. 81.] E HIGH COURT. ` 


_ that whatever the validity of the grant claimed, it was held in 

fact. The observations relied upon proceeded from only one 
of the three Judges who decided the case, namely, Mr. Justice 
Seton К ur, and do not represent. the view of the Court in any 
sense. It isto be borne in mind’ that. the relevant fact to be 
established is that the claim was with respect to a grant made 
before the rst December, 1790. Where a ¢aidad “was filed ona 
later date, peaceful possession under a grant claimed had by 
some means to be found frém a period anterior to 1790, if the 
applicant was to get the benefit of the Regulations. This gap 
was filled .by drawing a presumption from the supposed act of 
the Collector in registering the ¢afdad in a formal manner. 
Relying upon the observation made‘in the case by Mr. Justice 
Seton Karr, it was argued on behalf of the-appellants that although 
the Zaídad in the present case bears the date r209 B.S. which 
might be 1802 or 1803, still it should be présumed that the appli- 


cants bad been in possession from before 1790, as they claimed to 


have been doing in the body of the ZaiZad. 

So Чат as І can see, the Regulations do not embody any 
duty -upon the Collector to make any- enquiry, preliminary to 
registration of a faidad Indeed, they do not seem to give him 
any right to mike any such énquiry. The provisions of both 
section 24 of Regulation то of 1793 and section 79 of Regulation 
8 of 1805 hav: reference to the period of limitation applicable 


- „toa registration of claims by owners of Lakheraj grants. The 


registration contemplated seems to be only a registration of the 
claim ; the liability to resumption is to be determined st a future 
date by a decision of the court or the Collector, ав the case may 
be. From the provisions to which I have referred, it seems to 
me that the registration by the- Collector would have to be auto- 
matic, -since what those provisions are addressed to is merely 
the bringing upon the record, within the time ‘limited, all claims 
by claimants to likheraj rights, so that the ruling power might 
no be troubled with such claims at all future times to the deter- 
rent of public convenience or the public revenue. IfI am right 
in taking this view of the Regulations, then it seemsto me that 
the supposed -enquiry by.the Collector, upon’ which the obser- 
_ vation of Mr: Justico Seton Karr were founded, had' no place 
in the ргосейите Лаій down-by the Regulation and consequently 
the conclusion he drew from it "would also not be a correct 
conclusion. : - in 

It seems to me, however, that what is important ina case of 
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this kind is not whether a claim was investigated апа found to 
be valid, but -whether it was made at all within the time laid: 
down -in the Regulations. -It was contended on behalf of thas 
Province of Béngalthat an application, in order to ‘be valid; һай; 
tobe made:within ‘the: time limited and the mere fact that an. 
application was- made-at some time; which is all that has been. 
proved in'this case, did not establish: that a valid application- 
had been made. It was accordingly contended that unless the 
plaintiffs proved. that they had regtstered their grant within the. 
time prescribed by the Régulation, it must be held under the- 
provisions of sections 26 and 37 of Regulation 19 of 1793 that. He 
lacds were liable to be-assessed., A 

- In my view, when section 26 of. Regulation 1g. of 1763 useg* 
"бакан “shall omit to-register" it means, shall amit -to^make'"- 


- an, application -for registration. The two sections are imposing. 


a penalty upon holders of lakheraj grants for omitting- (бо. do what; 
жаз, іп their power to,do-and such a provision can have reference. 
only to matters under the: control of .the. persons concerned. -It. 
could not have any reference to any omission by the Collector. to 
register x инь an "Application: was made within. 
time... Р ГАР Ы 
It may, however, be'said iat even where ie. Jdaidad was filed; 
within time, it was not registered, the provisions of: section 27]. 
would <still be attracted and the lands covered by-an alleged": 
grant would remain ‘liable to assessment. Qn‘ the facts of: the, 
present case this argument can:be met by two, answers. In the: 
first place; it мав not the case of the Province of Bengal: that~ 
the lands, in suit still remained to be assessed. ‘It, wam their. case 
that-they-were already. the ула] assets of mauza Кирпагауађриг.: 
Any question of. liability to assessment is thereforé; entitely zouts 
of the. way. In the second place, . although the lands. might.- 
remain liable to assessment by reason of non-registration, they 
were in fact not-assessed and if the grant was of ia date кү фо; 
1790, assessment is now barred by limitation. г X б + 
; These matters, however are not very relevant to the „present : 
case which on ultimate analysis is found to be -а case of.a. 
different shape ‘altogether. -The facts proved in’ this case. -are 
that a faidad was filed in the year 1802 or 1803; claiming .a, 
lakheraj grant-dating from before. 1790, and: secondly. that- the 
plaintiffs or. their predecessors had been in possession without. 
paying revenue and by realising rent from their subordinate. 
tenants, at least from the year 1871. The, question is whether 
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on these facts the plaintifts are entitled “to succeed on the ргїй- Civi. 
ciple upon "which ‘tbis court acted in the case òf Bijradas Pal 1946. 
Choudhury т: Monorama Debi (т). There it’ was held--that -it- was 
‘not always necessary fora claimart of a takher ј right: to pro- 
duce the grant or the title deed. If he proved long possession 
Withont payment of revenue, that would bea sufficient foundation Chabravarti, y. 
for finding a revenue-free title in his favour. s 
Tt was contended on behalf of the Province of Bengal a 
the principle laid down in that case could- have no application to 
the сазе béfore me, because in that case ‘faidad registers then 
selves were produced. As I have ‘explained, that circumstance 
seems to me to make no difference. It was in the next place 
contended that the real basis upon which the ‘decision , rested wá 
that from mere long possession or non-payment of rent something 
like а lost grant could be presumed, but sucha view must now 
be held to be erroneous -in view of tbe decision of the Privy 
Council іп the case of Goswamint Shri Kamala айоо}! Maharaj 
of -Kutch Манао v. The Collector of Bombay (2) In that case 
„their Lordships, while dealing. witha contention that а lost grant 
could be- presumed from non-payment of revenue for. & long 
period of time, observed as follows: “The law may presume the 
existence of a grant which has been lost where it is Sought to 
disturb a person in the enjoyment of aright which he and his 
predecessors have immemorialy enjoyed, Ыш! it is a different 
thing to.seek to presume that'the Crown has by some lost grant 
~ deprived itself of the prerogative power io tax the property of 
its subjects, and their Lordships are of opinion that this plea is 
untenable”, In my opinion, the principle laid down in the case 
cited does not apply to the present case. The claim of revenue- 
free title here is being asserted not against the Crown but against 
the Province of Bengal as а purchaser at a revenue sale. The 
Province of Bengal’s own defence .is that the lands are part of 
the wal assets of the estate and if that be 80, the Crown has 
glready taxed the propertyto such revenue as it thought fit and 
if the’ plaintiffs аге now granted . an exemption as .against the 
owners of the estate in whose shoes the Province of Bengal stands, 
the interest of the Crown or the public revenue will in no way be 
affected. But even a better reason can be found -ina decision of 
the Privy Council itself," rendered with reference to thé very 
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Regulations which we Ч to unidos in the present case. 
Dealing with the resumption regulations in the well-known case 
of, Hurrykur Moo&kopadhya v. Madu Chunder- Baboo (1), their 
Lordships observed at page r;3 of the report that in ‘such. cases, 
that is to say, cases- where ancient lakheraj grants were asserted, 
effect could reasonably be given to presumptions arising from 
iong and uninterrupted possession. I need only add that what 
is being sought to be asserted in the present case is not, really 
a presumption arising from long possession without payment of 
rent, but the fact that after the filing of the ‘¢eidad, the Goyern- 
ment admittedly took no proceedings to assess the lands to revenue 
and the presumption arising thereform is that they сене. {һе 
claim of the plaintiffs, : . 


From what Ihave stated above, it seems to me that the ` prin- 
ciple of the case of Bipradas Pal Choudhury v. Monoroma Debi 
(2) will g vern the present case and, as'I have also stated already, 
their Lordships base their decision on the айай register and 
the fact of long possession without payment’ of rent. The first 
matter I have already dealt with. A- regardà the second; ‘it is 
true that no issue was joined and -there is no specific finding by 
the lower appellate conrt, just as there was none in the саве 
before Mr. Justice Teunon. His Lordship however went through 


the evidence himself and іп one of the cases at’ least he“ made а Д 


declaration of rent-free title on- the basis of possession dating 
from 1891. I have considered whether it would be necessary іп 
the facts of this ca&e'tó direct а remand butI'have reached the 
conchision that such a course is not required. "There could be 
no question ‘that the patnidars of the estate took а usufructurary 
mortgage of the lands i in the year 1278 B.S. that is to say, 1871, 
апа were in possession upto 1916 and’ as the terms’ the moftgage 


| bond show, no revenue was undertaken to’ be paid: by. 'ényone. 


Since the redemption of the properties in 1916, they -have ‘been 
іп” possession of the plaintiffs. Possession from ‘2:71 upto the 
date Of the suit is therefore béyond question and: this indisputable 
petiod is a mich longer one than the period which Mr. Tees 
Teunon considered sufficient. i ai . 


T i am therefore of opinion that the. ‘plaintif su't must succeed 
on the same grounds as were considered sufficient by Mr, Justice 


(1) (1871) 14 М.1. А. 152; 8 B. L. К. 566; WERT EDU mud 
(а) (1917) 22C. W.N. 396. Wok vulpe dk T 


Vor, 8т.] - нібн CÒUÈT. .-. 283 


Teunon in the case Bipra Das Pal Choudhury -v. Manorama Стен. 
Debt (х). The decree made by the lower appellate court is, 1946, 
in-any-view of the ‘matter, wholly unintelligible, because Kumud; Кама Раһагї 
after holding against the. plaintiffs with regardto their claim ofa, 
revenue-free title the learned Judge nevertheless interposed an 
estate "held by them between-the Owners of the’touzi and the sub- Chakravartti, y. 
ordinate tenants and even fixed the ^ rents payable by the plaintiffs. 
It is not easy to understand on what basis the learned Judge made. 
an order of this kind. It is however not necessary to pursue this 
matter further. 

:In the result the appeal is allowed. The СНЕ and, decree 
` of the court of appeal below are set aside-andsthose ‘of „the learned 
Munsif- -restored. І make г no órder for- costs. « & 


& Т. м. hai . | 04 | Appeal allowed, 
(1) ons 22 C. W. N. 396. 


Province ОЁ Bengal. 


Before Mr. Justice B. K Mukherjea -and Mr. 


Justice Sharpe. ~ 
‘RADHIKA MOHAN-NANDY '- > (0 Own. 
: - р. ` Е 1946. 
= wee 
- AMRITA.LAL NANDY AND OTHERS.*. — . May, 27. 
= AMRITA LAL NANDY AND OTHERS 
= | v. : 
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| Shebaitehip—Founder, if can change the line of ‘succession to Bia Sal 
Condition relating to rule of succession to Shebaitship, r4 


_ In the absence of express reservation in the deed of Arpannama, it is 
not competent to.the founder of a debuttar to make a change in the line of 
succession of sheets ЁШ down in the deed of dedication, 


*Appeal from Appellate Decrees Nos. 1113'and 1215 of, 1940,, against 
the decree of Tofail Ali Khondkar Esq., Subordinate Judge, 3rd Court ‘of 
Dacca, dated the 215+ March, 1940, modifyjng the decree, of Moulvi .Mamood . 
Ali Khan, Munsif, 6th Court of Dacca, gated the rath" September, 1939. 
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‘Gouri Kumari v. Indra Kumar (1)and Nareyan v. Bhubanmohins (2). 
referred to. И 

‘The condition relating to the rule of succession of shebaitship laid down 
by the grantor when he makes the grant forms an integral part of the dedica- 
tion itself: Brindabanyi v. Sri Godamji (3). 

ТЕ the dispositions are invalid after а certain period, the law will take 
its course and the shebaitship would revert to the (ounder or his heirs, but 
that would not give the founder a right to make fresh disposition of shebait- _ 
ship unless he has reserved such power in himself. - 

Where the provision in the first deed of . dedication under which shebait- 
ship was to be confined to the male descendants of the founder and there 


"is no independent and separate gift of the shebait rights in favour of the 


sons of the founder, the disposition of "shebaitship fails: altogether after the 
death of the dedicator, the first shebait, and the right of shebaitship devolves_ 
according to the law of succession, and all the heirsof the founder will 
be entitled ‘to act as shebaits: Ganesh Chunder Dhur v. Lal Behary” 
Dkur (4). - 

Appeals by Defendant No. 1 and Plaintiffs respectively. 

Suit for a declaration that the plaintiffs are the sole shebaits of 
the Deities under the second Arpannama of the founder or for 
alternately for the renioval of defendants for misconduct. 


The material facts appear from the judgment. ~ 


Messrs. Chandra Shekar Sen and Panthanon Pal for the 
Appellant in No. 1113 and for Respondent No. тіп 1315, 


Messrs. Atul Chandra Gupta and Abinas Chandra Bhattacharjee 
for the Respondents in No. 1113 and for the Appellants in 
No. 1215. 29D | 

Mr. Nagendra Chandra- Choudhury for Minor Respondents 
Nos. 2, 3, 4 in No. 1215. is i " 


С. А, Y. 
The following judgments were delivered : : 


Mukherjea, J :—The facts giving rise to these two connected 
appeals which arise out of one and the same suit may be shortly 


stated as follows: One Peari Mohan' Nandi, a “resident of. 


Kantal in the districtof Dacca, installed two Idols in his house, 


and by a deed of avfannama,; dated tbe arst' April, 1920, dedi- 
cated a number of properties in favour of tbese Deities.” Under 
the terms of Ње arfannama, Peari was to be the Лебай during 


(1) (1922) I. L. R. 5o Calc. 197. 
(a) (1933) 38 C. W. №. 15. 
(3) LL. В. [1957] All. 555. ` 
(4) (1936) L. R. 631. А. 448; 65 C. L. J. 428. 


А 
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his life time, and. after his death, the shedaitship would devolve 
upon his sons, grandsons, great grandsons and other male descen- 
dants. There is a clause in the arfannama which clearly indicates 
that no female heir could become a Shebait till the line of male 
descendants was extinguished. i 


Peary had two sons by his first wite who T him, 
.namely, Radhika and Brindaban. Radhika is defendant No. т 
in the suit, while Brindaban is dead, and his three sons and heirs 
who are all minors figure as defendants Nos. 2 {04 in the suit. 
After the death of his first wife, Peary married again, and by his 
second wife, he had two sons, namely, ‘Amrita and Nidanta 
who are the plaintiffs in the suit. ` д ' 


It appears that after the death of His first wife, the feelings 
between Peary and his eldest son Radhika became very much 
estranged, and onthe sth July, 1936, Peary executed a ,second 
deed of Arpannama by which he altered the line of Shebaits 
appointed by the first- document. This new deed provided that 
after the death of Peary, not all his sons, but his sons by the second 


wife only would be entitled to succeed as Shebaits. Peary died , 


soon after the execution of the second deed, and the present suit 
has been filed by his two sons by the second wife for a declara- 
tion that the plaintiffs are the sole Shebaits of the Deities under 
the second Arpannama of the founder, and neither Radhika nor 
the other defendants who are the sons of Brindaban have any 
claim to succeed as Shebaits. There wasa further, prayer that in 
case the defendants were found to be Shebaits in law, they might 
be removed on account of their -misconduct ander the terms of 
the first Arpannama itself. 


The Suit was contested by defendant No. т alone. The other 
defendants who were represented by a pleader ‘guardian did not put 
any separate contest, but merely adopted the written statement of 
defendant No. r. The contentions of defendant No. т were subs- 
· tantially of a twofold character. In the first place, it was averred 
that the line of succession laid down in the second Arpannama 
was invalid in law and that Peary had no legal right to alter the 
appointment of Shebaits as made in the original deed of dedica- 
tion. Thé second defence was that there was no improper act 
committed by him which would justify his removal from Shebait- 
ship. It is admitted that there were quarrels between him and 
his father, but the root cause of all these quarrels, it was alleged, 
was not any improper conduct on the part of defendant No. т, but 
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the extreme partiality of his father to his stepmother, whom his 
father married at the age of 62 and the children born of her. 

The learned Subordinate Judge who heard the suit decided 
all the points in favour of the plaintiffs and gave them a decree. 
It was held by the Subordinate Judge that the second Arpannama 
was a valid document, and Peary was quite within his rights to 


alter the line of Shebaits provided for in the first document inas- 


much as the deposition of-Shebaitship as made by him’ therein 
was not valid. inlaw. The Subordinate Judge further held that 
defendant No. т, behaved very badly towards his father and step- | 
mother, and was guilty of several acts of misappropriation and 
waste with regard to the ‘Debottar estate itself, but as he was not 
a legal Shebait under the-second Arpannama, no question of remov-, 
ing him from his office did at all arise. 

On appeal, the learned District Judge tooka different view. 
According to him, the appointment of Shebaits as made in the 
first document could not be altered by the founder by any sub- 
sequent document. ‘The defendants, therefore, were entitled to 
act as Shebaits as legal heirs of the founder, although the dis- 
position of Shebaitship after the death of Peary was not valid in 
law. The District Judge held further that by reason of miscon- 
duct, defendant No. т was liable to be removed from his office 
of Shebait. The result was that the appeal was allowed in 
part. ^ The plaintiffs were held to be Shebaifs along with 
defendants: Nos. 2 to 4, and defendant “No, т was removed 
from Shebaitship with effect from the date of the founder's 
death. ' 

Against this decision, two appeals have been teken to this 
Court. Appeal No. 1113 of 1940 is by defendant No. т, and’ his 
contention in substance isthat the Court of appeal below while 
finding him to be a Shebait and entitled to succeed along with 
the other heirs of the founder on the death-of the latter, erred in 
law in removing him from his office on the ground of misconduct 
which was not established by the facts admitted and found. In the 
other appeal, being No. 1215 of 1940, the plaintiffs figure as the 
appellants, and théy have raised the point that the second Arpan- 

nama was a perfectly valid document, and consequently, they were 
entitled to act as sole Shebaits of Deities to the exclusion of all the 
defendants. 


Appeal No. 1215 of 1940. ' 
We will fake up appeal No. 1215 of 1940 first, for if the piain- 
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tiffs’ contention is accepted, the defendants will .have no right to 
„actas Shebaits; and the question of removing defendant No.1 
_ Would not at all „arise, : 

Now, so far as the plaintiffs’ appeal is concerned, Mr. Gupta 
did not dispute the proposition of law.whic: seems to be fairly 
well established by authorities of this Court, namely, that in the 
absence of express reservation in the deed of Arpannama, it is not 
competent to the founder of a Debottar to' make a change in the 
line of succession of Shebaits.laid down in the deed of dedica- 
tion. Vide Gouri Kumari v. Indra. Kumar (1) and Narayan v. 
Bhubanmohini (2). His contention, in substance, is that this 
principle cannot apply to the present case as the rules of devolu- 
tion of Shebaitship as laid down in the deed of dedication are 
invalid in law, ‘In such cases, it is argued that it is open to the 
founder to make a fresh appointment of Shebaits by a subsequent 
deed., In the present case, both the Courts below ‘have held that 
the provision, in the first deed of dedication under which Shebait- 
ship was to be confined to the male descendants of the founder 
is not a valid provision in law. The, language of the document 
further makes this clear that there is no independent and separate 
gift of the Shebait rights in favour of the sons of the founder which 
could be given eftect to by a Court of. law. The disposition of 
Shebaitship, therefore, fails altogether after the death of Peary. 
The consequence of this, in our opinion, would be that after the 
death of Peary, the rights of Shebaitship would devolve according 
to the ordinary law of succession, and all the heirs of the founder 
would be entitled to act as Shebaits. Vide Ganesh Chunder Dhur 
v. Lal Behary Dhur (3). 

But does the failure of disposition of the Shebaiti rights after the 
death of the first Shebait give the founder a right to alter the line of 
succession laid down in the instrument of dedication although no 
such power was reserved. by him in the deed? . The answer, in 
our opinion, would be in the negative. A dedication ‘of a pro- 
perty to a Deity is irrevocable, and the rules, if any, laid down 
by the founder at the time of. dedication regulating succession to 
the office of the Shebait should be deemed to be irrevocable 
also unless the. power of revocation is reserved by the 
grantor. | | 

(1) (1922) I. L. R. 50 Calc. 197. 


(2) (1933) 38 C. W. N. 15. 
(3) (1936) L. R. кла! 65 C. L. 1. 428 
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It was observed by Mukherji, J. in Narayan Chandra Dutta 
v. Sm. Bhuban Mohini Basu die (1) as follows :— 

"The judicia! Committee іп the case of Gossamee Sri 
Griedharjes v. Roman Lolljes Gossamee (2) bas very clearly pointed 
out that when the founder of an endowment dedicates properties 


‘to a Deity and appoints a shebait or Jays down the order of succes . 


sion to ashebaitship, he makes a gift with a condition attached, 
and that the Deity or those who speak for himon earth need not take 
advantage of the gift ; but that if the gift is taken, and the rondi- 
tion insisted on; it must be observed." | 

Whether the principle enunciated by their Lordships of the 
Judicial Committee іп Gossamee Sri Greedharjee у. Roman Lolljee 
(2) is strictly applicable to such cases or not, we think that the 


' condition relating to the rule of succession of Shebaitship laid 


down by the grantor, when he makes the grant forms an integral 
párt of the dedication itself. Vide Brindabanji v. Sri Godamji 


3). Ifthe dispositions are invalid after a certain period, the law 


will certainly take its course, and the Shebaitship would revért to 


the founder or'his heirs, but~that would not give the foundera 


right to make fresh disposition of Shebaitship ашан һе һаз reserved 


' such powers in himself. 


' The result, therefore, is that we think that the view taken by 


‘the Court of appeal below is right, and this appeal is dismissed. 


We make no order as to costs іп this Court. 


Appeal No. 1213 of 1940.. 


` The other appeal need not detain us long, The only point 
Taised by Mr. Chandra Sekhar Sen who appears on behalf of the 
appellant i is that although his client, the defendant No. т, might 
have been guilty of’ misconduct prior to the death of his father, 
as he did not do any bad act after he became a Shebait, no ground 
for removing him from the office of Shebait exists, according to 
the terms of the Arpannama. We think that we cannot put such 


‚а restricted interpretation upon the terms of ‘the Arpannama which 


clearly says that if the Shebait is guilty of misconduct, he _cannot 
remain in the office. 

The Trial Court has given a long list of the acts^committed 
by the defendant No. r which cannot but rank as misconduct. 


(т) (1933) 38 C. W. №. 15 (23). 
(2) (1889) І. R. 16 L А. 137; I. L. R..17, Cale. 3. 
(3) 1. L. К. (1997) All. 555. 
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V. 


He went even to the length of beating his father, ads certainly 
did assert his own right to the deéof/ar property . adversely" to 
, Deity. 

We think, therefore, tbat the decision of this point too by the 
Lower Appellate Court is correct, and this appeal should also 


fail. We dismiss this appeal, Lut make no order as to costs in 
this Court. сеча 

Sharpe, J :—I agree. gc MS - 
A. T. M. | | Appeals dismissed, 


Before Mr. jai. B. К, дате and Atr. 
Ti ustice Sharpe. ` 


ABANI BHUSAN CHAKRAVARTTI AND OTHERS 
v. Pe ж -~ 


HEM CHANDRA CHAKRAVARTTI alias 
. LEDU AND OrHERS. p 


Jurisdiction—Reference to arbitration by appellate Court, if valid—Indian 
Arbitration Act (X of 1940), sections 2 (c), 21, 41—'Court". 
_ An appellate Court has no jurisdiction in an appeal to refer to arbitra- 
tion the matters in dispute between the parties. N 
>. ‘Court’ as defined in section 2(с) of the Indian Arbitration Act, 1940, 
does not include an appellate Court. ` 


Appeal by the Plaintifis. . ES | o3 


Suit for a declaration of a right of way over. a certain path 
and for ап order directing the removal therefrom: of certain 
obstructions caused by the defendants, - 


, The material facts appear from the judgnient. E i 


Messrs. Jitendra . Nath Guha and UM ш Ghosh for the 
„Appellants, 


Messrs. Syama Charan Mitter and Amalndu Sen, ТА 
Respondents. Lo A MUR 


С: А. Y. 


*Appeal from Appellate Decree No. ies of 1941, against, the decree of 
J.K. Biswas, Esq., Additional District Judge, 3rd Court, Backergunge at 
Barisal, dated the 26th May, 1941, modifying the decree of Wooshacar Basu 
Majumdar, Esq,, Munsiff, and Court, Barisal, dated the goth March, 1940, 
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The following judgments were delivered : 

Sharpe, J :—This appeal is directed against the decision in 
appeal of the Additional District Judge, Barisal. In the trial 
Court the plaintiffs asked for a declaration of a right of way over 
a:certain path and for an order directing the removal therefrom 
of certain obstructions caused by the defendants. Their suit was 
decreed with costs. Оп appeal by the defendants, and on the 
joint petition cf the appellants and the respondents, the entire 
subject matter of the dispute between them was referred to the 
arbitration of three local pleaders оп 19th December, 1940. The 
arbitrators filed their award оп arst March, -1941, and after 
hearing objections to the award, the learned Additional District 
Judge dismissed the appeal in terms of the award, which modified 
to some extent the decree made by the Trial Court. , 

The plaintifis have now appealed to this Court and the only 
point which has been argued by Mr. Guha for the appellants 1s 
that the Lower Appellate Court had no authority to refer the 
dispute to arbitration, and consequently that the decree made by 
him in terms of the award is without jurisdiction and should be 
set aside. In support of this contention, Mr. Guha has referred 
to the earlier decision in regard to references to arbitration at the 
appellate stage, and has maintained that those decisions ‘which 
accepted the view that such ‘references could be made by the: 
appellate Court were based on the provisions for arbitration con- 
tained either in the Codes of Civil Procedure or in ‘the-Schedules 
to the Codes - applicable at the time. Since the present law of 
Arbitration is contained in the new Act X of- 1940 and contains 


- no provision for any reference to arbitration by an Appellate 


Court, the previous decisions are, he contends, no longer appli- 
cable. For the respondents on the other hand, it has been argued 
that the definition of "Court" in clause (c) of section 2, and the 
provisions of sections 21 and 41 of the Arbitration Act are, whan 
read together, sufficient authority for holding that an Appellate 
Court has ample jurisdiction in an appeal, whicb, it is said, is only 
a continuation of a suit, to refer to arbitration the matters in ‘dis- 


-pute between the parties. 


The question is not free from difficulty and requires careful 
consideration. The earliest decision on а question of this nature 
was by a Full Bench of the High Court іп /uggeshur Dey v. 
Kritartha Моусе Dossee (1), and was that an Appellate Court 


(1) (1874) 21 W: R. s10, (У. В); 12 В.К. 266. 
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has no power under the Code of Civil Procedure to refer a case 
to arbitration even on consent of the parties. "That decision was 
based on section 312 of the Code of 1859 which was -in йе follow- 
ing terms : = f 

“If the parties to 4 suit are desirous that the matters in difte- 
rece between them in the suit, or ány of such matters, shall be 
referred to the final decision of one or more arbitrator or arbitra- 
tors, they may apply to the Court, at any; time before final judg- 
ment, for an order of reference”. . 

In dealing with the matter Couch, C. J. after sean to the 
different séctions relating to references to arbitration observed :— 

"T have said already that these Sections appiy to the Court in 
which the suit is brought, the primary or original Court. They 


can only be made applicable to a Court of appeal by Section 37. 
of Act XXIII of 1861, and I think that Section does not make: 


them applicable to it. It provides that unless when otherwise 
provided, the Appellate Court shall have the same: powers in cases 
of appeal which are vested in the Courts of ш ee in 
respect of original suits”. 


In his opinion the word «дуйн? did not include. a’. reference - 


to ‘arbitration, and consequently the matter was» decided as indi- 
cated above. . ' 


In the Code of Civil Procedure ‘of Bir ‘section 582 included . 


the provisions of section 37 of Act XXIII of r86r'and in addi- 
tion a provision that the Appellate Court ‘shall perform as nearly 


as may be the same duties as are conferred’ and imposed by the. 
Code on Courts of original jurisdiction. In-view of this additional - 
provision it was held in Sangarg/ingam-(1) that a Court’ of Appeal: 


has the power with:the consent of.parties of referring to. arbitra- 
tion matters in dispute in an appeal This view was followed by 
this Court in Bhugwan Dass Marwari v. Nund Гай Sein (a) 


and' in: Suresh Chunder Banerjee ү. Ambika Churn? Mooherjee (3), 


and has been accepted as the correct legal position во long as 
the general provisions in regard to -arbitration were contained in 
the Code of Civil Procedure or in the Schedule thereto. - ` 
R ‘The general provisions for arbitration in suits ate now con- 
tained in Chapter IV of the Arbitration Act (X of 1940) and sét- 
tion a1 of that Act provides :- ' 
“Where in any suit all the parties interested agree that any 
(1) (1880) 1.1. R. 3 Mad. 78, os 
(а) (1885) L L. R. 12 Cake, 173. Е 
(3) (1891) І.І. К. 18 Са[с, 507. - 
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matter in. difference between them. ём the sui? shall. be referred to 
arbitration, they may at any time before judgment is pronounced 
apply in writing:to the Court forian order of reference". : 
This section is almost the same in language as Parana I, of. 
the Second Schedule to the Code of . Civil Procedure; 1908, which 
has been’ repealed by-the Arbitration Act, the only material. 
difference being the addition of. the: words ‘in the suit” underlined 
above, which were-introduced, apparently, to emphasise that the: 
differences which could be referred to arbitration : must be con, 
` fined to differences in the. suit, and could not include any extra- 
neous matters. › In its present. state: however : it, seems clear. that 
the séctión does not in‘itself provide for any 1éference -to, arbitra- 
tion in the appellate stage and it has to be seen therefore - whether, 
the Act contains any. other provisions which would extend the pro- 


Appellate Court. 


- -As noted above, the reasons ЕР led to, the previous deci-. ` 


sions.that the Appellate Court was'competent to refer ito arbitra- 
tion the matters in dispute between the parties, to a suit "were the, 
special provisions ‘which аге..пож contained іп, section тор of the 
Code of Civil Procedure, 1908, whereby “the Appellate Court 
shall have the same powers and shail perform as nearly as, may be, 
the.same duties as arecdnferred and imposed by this Code on Courts 
of original jurisdiction in respect:of suits instituted therein." . The 
only provisions in the: Arbitration Act’ for extending. the Code. of, 
Civil Procedure generally :to arbitration matters -are contained „in 
section 41 of the Act._..The portion .of that section material for the, 
present purpose is.as follows ст, ..,.- BU 

-" Subject to ће provisions -of this hee and of. rules; made 
thereunder бе бү xe DS us SU MT 

; (a) the provisions of. the Code. of Civil. Procedure, e shall 
anolyte all. ка before the; Court, and to all appeals, under 
this Act”. ү M 
In, cases. 30É : the nature which x wwe are at present. considering. 
there are no appeals under the Act „before the , Appellate. Court. 
`~ Боё е appeals are preferred ta: the Lower Appellate Court under 
tke, ordinary, provisions of, the. Code: of Civil Procedure, relating 
to appeals from original decrees. - Unless. therefore, Applications, 
for, reference to arbitration come within , the. words, L ‘proceedings 
before the Courts,” there would seem to be nothing i ip 1 the, Arbi 
tration Act to attract the provisions of. section 107. T of ‘the ( в of 
Civil Procedure so as to enable au ` Appellate. Court to; exercise, the 


Vou. 81.] HIGH COURT. 


- same powers and perform the same duties as are conferred and im- 
posed on Court.by Chapter IV of that Act. 
The material question for consideration therefore is whether 
“Courts” as defined їп the Arbitration Act is wide enough to 
. include an Appellate Court exercising the ordinary jurisdiction 
provided for Courts hearing appeals from original decrees. 
“Court” according to clause (c) of section 2 of. the Act, “means a 
Civil Court having jurisdiction to decide the questions forming 
the subject-matter of the reference if the same had been the sub- 
ject-matter of a suit, but does not, except for the purpose of arbi- 
tration. proceedings under section 2", include a Small Cause 
Court", The, jurisdiction of Lower Appellate Courts is derived 
from Chapter III or IV of the Bengal, Agra and Assam Civil 
Civil Courts Act, 1887. Under section 21 of that Act appeals 
from the decisions of Subordinate Judge їп. cases in which the 
value of the süits does not exceed Ёз. ооо and from the decisions 
of Munsiffs in all cases lie ordinarily to the District Judge. Other 
Courts subordinate to the High Court ‘have ordinarily no inherent 
power of hearing appeals. Their jurisdiction to do so is a special 
one derived from the transfer of appeals to them for ‘disposal by 
the District Judge in exercise of the powers conferred by section 
. 22 of the Civil Courts Act. The lower Appellate Courts have of 
course the power to enter into and to decide questions of fact, 
and to that extent it may be said that they have jurisdiction to 
decide questions forming the subject-matter of the reference, but 
this jurisdiction is the special jurisdiction of an'Appellate Court 
and in that capacity they would have no jurisdiction to decide 
those questions if they had been the subject-matter of а suit. In 
this view of the matter we do not think that a “ Court” as defined 
in the Arbitratioh Act will include an appellate Court. ї 
' “In addition to the ‘foregoing ‘consideration, there is also the 
‘question of the pecuniary jurisdiction of „the Courts. ` By virtue 
' of séction 18’0f the Bengal, Agra and Assam Civil Courts Act, 
1887, a District Judge or Subordinate Judge has jurisdiction to 
try all original suits for the time being cognizable ‘by’ Civil Courts 
save as otherwise provided by any enactment for “the time -being 
in force, but that jurisdiction is subject to the provisions of sec- 
tion 15' of the Code of Civil Procedure which lays down that 
“Evety suit shall be instituted in the’ Court of lowest grade com- 
-petent to’ try it". It would therefore be a question of fact in 
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ordinary jurisdiction the necessary pecuniary. jurisdiction to enable 
that Court “to decide.the questions forming the subject-matter 
of the reference if the samé had been the subject-matter of a 
suit’. The very fact that the matter is before the Court in appeal 
would ordinarily imply that the Court had not by reason of.the 
provisions of section 15 of the Code of Civil Procedure jurisdic- 
tion to decide the. subject-matter of, the suit, since otherwise the 
matter would have come before it. in its ordinary and.not in, its 


- appellate jurisdiction, and we cannot think that it’ was ever inten- 


ded that the question whether an Appellate Court was -empowered 
to refer matters to arbitration should depend on, any such- ques- 
tion as whether that Court had pecuniary jurisdiction to’ decide 
the questions at issue, if чу had formed the DE of. a 
suit, ' = E 
Forthese reasons we think that "Court" as defined in the 
Arbitration Act does not include an Appellate Court and conse- 


. quently that there is nothing іп Ња Act which enables an Appel- 


late Court to refer to arbitration the matters in dispute between 
the parties. We feel too that in view of the earliest decisions which ` 


indicated the difficulty in the exercise of powers of reference. to 


arbitration by an Appellate Court without some enabling. provi- 
sion of the nature of section 107 of the Code of Civil Procedure, 
1908, the Legislature would have made some clear provision in 
the Arbitration Act for such references if it had - been.. intended 
that these should be made at the appellate stage. 

‘In our opinion therefore, the reference to arbitration in appeal 
in the. Lower. Appellate. Court and the subsequent proceedings 
were without jurisdiction. This appeal is consequently. allowed 


, and the judgment and decree of the Lower. Appellate Court are 


set aside. The appeal will be sent, back to that Court for dis- 
posal in accordance with the ordinary provisions of law. In the 
nature of the case, and since both parties asked for -reference- to 
arbitration, we make no orders as to the costs of this. Court. 
Future costs will abide the result of the appeal after rehearing in 


- the Court below. 


Mukherjea, J :—1 agree and desire to add a few words. 

We have got to take it that the Legislature when it introduced 
the new Arbitration Act were aware of the decisions under the 
Civil Procedure Code of 1908 and the previous Codes..of 1882 
and 1859. Section 21 of the Arbitration Act, 1940, (Act No. X 
of 1940) occurs in Chapter IV which is headed “Arbitration іп. 


Spits” , and the wording of the eon has Беа taken almost 
\ 


* 
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verbatim from paragraph r(1) of the Second Schedule. іо the Code 
of Civil Procedure, 1908, as it existed prior to т940.`. It is not 


. possible to say that the Legislature contemplated that even apart 


from а provision like that contained in section 107 of the Code 
of Civil Procedure, an:Appellate Court would be .competent to 


‘refer а case to arbitration on the language of section 2: of the 
‘Arbitration Act itself. It cannot also be argued that the Legisla- 


ture overlooked section то] of the -Code of Civil Procedure 


‘which entitlés' the Appellate "Court to- exercise the powers and 
‘perform the duties of the original Court as laid down i in the Code 


itself. 


The definition of “Court” as given-in endis ‘of the Arbi- 
tration Act itself, as has been pointed out by my learned brother, 
in: no ‘way alters the: position. This , definition, it seems, was 
framed’ with'an eye to cases coming primarily under Chapters II 
and III: of the Arbitration Act where arbitration takes place 
without the intervention of а Court or with’ the’ intervention of 
the Court but not in pending suits. In such cases there. being no 
pending suits, the Court under whose supervision the arbitration 
proceeding is going on or which can exercise the functions of a 
Court as laid down in this Chapter, is the Court which has juris- 
diction to һеаг "Һе dispute between the parties if it had been 
the subject matter of a suit If, however, reference to arbitra- 
tion is made іп a pending suit under Chapter IV of the Arbitra- 
tion Act, 1940, the Court before which the suit is pending, if it 
has jurisdiction to try the suit, would obviously be competent to 
refer a case to arbitration, as under section 21 of the Arbitration 
Act, 1940, Only matters in dispute between the parties in the suit 
itself, and not outside the suit, could be the „subject matter of a 
reference to arbitration. ^ 

As has been pointed out by my ПЕ brother, whether an 
Appellate Court is competent to try the subject matter of dispute 
between the! parties as "ап original’ suit or- ot is a question to 
which no uniform answer could be ‘given ; and it could not have 


been the intention of the Legislature: to make the power of an 


Appellate Court. to make -я reference;:to „arbitration dependent. 
upon circumstances which- must vary from саве to case. If we 
apply this test, this Court sitting on appeal would not clearly 
be a ‘Gourt’ within the meaning of the Arbitration Act, 1940, 83 

it has no ) jurisdiction to decide as a suit. any 'point in controversy 
between the parties. .Itis difficult to say -whether .this matter 
escaped the notice of the Legislature when they passed the new 


А 
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Civit: Act. Undoubtedly, it may be argued that there is no reason why 
1946. -if the parties consent, no reference to arbitration. could be made 
| Abani V Onsen when the case is pending :before the.'Appellate Court, On-the 
ү Сахан 7 other hand, opinion has. been expressed: by eminent .authorities 


Hiei: Chandra that if parties are allowed to refer. matters to arbitration..after..a 
n "'Gldkravartti, case.has been: finally decided. by’ a:court оѓ. justice,-such :a pro- 
Milerjea, ӯ. ceeding might tend .to bring the Lower! Courts | into contempt. 
' Vide the observations of Kemp, J. in 7wggssaur v. Kritkartha (т). 
; i.» Whatever the proper view might be, we are bound to apply:.the 
- lawas. it stands, and: as.the power of. referring a case to’ arbitration 
is not one that is inherent ina Court, we must hold that in the 
absence: of any ae ротор the реве Court is not com- 
petent to, exercise it, , pu as 
 l,therefore, agree, -with my уйне brother that this . ај 
should be allowed, the judgment and decree of the Lower Appel- 
late Court set aside and the case sent.back to that Court for dis- 
posal according to law. : ШЕ 7 ‘ 
AAT UM, D зо о с С б, Appeal allowed : 
Bad dae бє” алжы det "U^ Case remanded, 


i 2 A ‚ at РА eO? n 


"n mE EN А MES, 
(5) , (1874) ат W, К. 210. (212) ; 12 B. L. К, 266 (274)... . 
4 P2" б ^ ^ rts 


— m Pata 


( 


rahe dE Before Mr. Justice B. К. Mukherjea and Mn, 


» Justice Sharpe. 5 
Cini, at SPAHADUR SING SINGHEE .AND ON HIS DEATH, HIS 
уе : TOIU 7 F TEGAL HEIRS‘ AND REPRESENTATIVES, RAJENDRA 
[od SING SINGHEE ano OTHERS ` 

May, 29 б» МЕ E ' [E ш м] 

Fun 5. _. у, ‚®, 


` (d ^ . SREEJUT KUMAR BEDKANTHA. SIN GHA ROY. 
КА (4 AND OTHERS * . |, 


"^ Coitract--Puini Patta—Considéeration—Paymani of «cess—No ` cess 'payable— 
Contract Act [(IX:of:1872), section a5—Limttation—Recurring!|' cause of - 
irs stion- as docliabililysto pay cess; a mixed question. 1. 5 


Appeal T" Appellate Decree No. 1384 of 1941, against. the decree ‘of 
: ' Prryabrata Sea, Esq., Subérdinate Judge, 1st Additional Court of 24-Parganas, ; 
`. ldated the 7th June, 1941, affirming the decree of Bhupendra Küinar: Рыб, 
Т and Munsiff, Barasat; datéd the Fon ыр 1940." 3 
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Clause (2) ofthe terms of Patni Patta ‘granted’ on , goth. Chaitra 1327. 


(corresponding to March 1921) to the plaintiffs provided “In addition to the 
fixed putni rent mentioned in clause 1 above; you, shall pay cess at the rate 
of one аппа Оп every rupee“ of the putni rent. ‘If in’future’ any tax or cess 
is'levied according to law, or the current rate’ of ;cess'is' enhanced, or if 
municipal tax be imposed ог if any other impositión is;levied, you shall pay 
the same together with the aforesaid reat and separately from it" : ; 

* Held, that the parties understood that cess was; or would be payable 
for, this property according to the current rate and that.it was for this consider-^ 
ation that the grantee agreed to ‘pay cess at the rate of one anna in the rupee 
of the patni rent. In other words, ће, consideration for tliis part of the 
contract was not the use and occupation ' ot the. "land but ‘the consideration 
was that cess was or would be' payable I by’ the grantor ‘actording to the 
current rate, ‘As no cess was or is actually payable, there-was по considera- 
tion for the agreement to pay cess-ánd consequently this part of the contract · 
was void under section 25 of the Contract Act. . б, з, es 

Even though the plaintiff may have paid cess in accordance with the 
agreement or under protest for a number of, , years, if cess was not legally. 
payable, each fresh demand for payment or. ‘attempt at realisation constituted 
a fresh cause of action and provided a fresh start of limitation, : 


D 


. The question whether any particular property is Заве to Payment of. cess | 
is ordinarily a mixed question of fact and law. | 


~ m Н П ' 4 
' Appeal by the ‘Plaintiffs. , е 


1 Е c к 

Suit for a declaration that ‘the plaintiff was .not«liable. to, pay 
cess to the defendants. under . Hie ternis. of his- Patta and. for 
injunction. . t. ud Hp. a 1 Mes Vs IP - 


led ca Were. ud 


The material facts аррёаг' from the judgment. ·' 


Messrs. Apurbadhan Mukherji and Amiya Kumar анады for 
the Appellants. 


EPEE А i 


Messrs. „Gopendra | Nath | Das, Je “Gopal Ghosh | and Bijoy 
Kumar Bhose for the Respondents. Po. м, f , 
* ub p A 
. The judgments of the Court were as s follows :— — | 
Sharpe, J :—This appeal t has been! preferred, dy ‘the plaintiff 
. and arises. out of a suit brought, by him , for obtaining a, declaration, 
that be жаз not liable to pay cess to, the defendants under the 
terms, of- his . patta „апа for an, “injunction restraining. the 
defendants from realising cess from, ‘him, апа for refund of a 
sum ,of Rs. 152- 5-6 paid -by him under „protest. The material 
facts are not disputed and are ‚йв follows. Kshirode Kanta 
Roy, . predecessor of. the defendants was the. owner ‘of Tauzi 
No. 2408 of 24 Parganas Collectorate ‘in hig’ ard | ‘share and 


the remaining 21310 share ‘belonged ‘to „his __co-sharers 
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Satish Kania’ ‘and “others. As a result of and during some 
litigation 'Kshirode and some of his co-shiarérs entered into 
an agreement with Sarat Chandra Goswami, predecessor | of thé 
proforma defendant,.for. granting a. Patni, Patta for their. DE 
-share, in the evert of: success in the’ litigation, at .a_ rent of 
Rs. тоо per annum: fixed іп ‘perpetuity. In accordance with this 
agreement, defendant No. 1, ‘representing the Estate of Kshirode, 
granted a Patta to Sarat Chandra Goswami on` ‘goth Chaitra 1327 
B. 5, in which the rent" г the 1/3rd share was fixed at Rs. 750. 
Clause 2 of the terms. of the Patta Provided as follows :— T 

«а addition to the fixed patni ‘rent mentioned in clause’ T 
above, you shall pay cess at. the rate of. one anna on every rupee 
ofthe patni rent. If in future any tax or cess is, levied according 
to law, Or the current rate of cess is enhanced, or .if municipal tax 
be imposed ‘or if any.otber imposition is levied,. you -shall pay 
the same together with the aforesaid rent and separately from it” 

* Admittedly the property: leased by tlie: Patta is situated’ within 
' the second class Municipality ` ‘of Bhatpara and consequently no 
cess is payable on account ‘of this property by réason: Of: the 
exemption provided by section 2 ‘of the Cess Act. Plaintiff pur- 
chased the interest of Sarat Goswami on ` znd February, 1928, ‘and 
paid cess-for some time; beihg. unaware, accocding to-him, that 


the property was within the municipal area... He learnt .this fact, 


from the Settlement Records which were finally published. оп: 
15th March, 1931, and. thereafter, he paid cess under protest. 
Then he brought T. S. 47 of 1936 for.a declaration that the 
stipulation for payment of cess was illegal, but’ withdrew” ‘that’ suit 
in the second Appellate Court with liberty to sue ifresti On ‘the’ 
same cause of action. Plaintiff claimed ‘that the contract ‘for ` pay- 
ment of cess was illegal, and that it' was entered into owing- to “the 
mutual mistake of the parties. 
The. suit was contested by the defendants who denied that there 
was ‘aby mutual mistake or that the contract was’ illegal: They 


raised various objections a also ón grounds of тез judicata, ша; : 


waiver, ‘estoppel and acquiescence. 


"Phe learned Trial Court held oi 4 consideration of фо ‘evie | 


dence, and, ‘on a construction of the patta, that there was no 
mistake’ between the parties to the’ райа but that they were aware 
that the Innds to which “it related were within the Municipality, 
and he ‘rejected therefore the’ contention that the contract was 
void under | section ` zo of the Contract Act. He held further 


that even if no cess was legally payable under the Севз` Act, the | 


\ 


Vou #т.] HIGH COURT. 


amount payable under clause 2 of the Patta was really ап impo- 
sition or abwab; the recovery of which was not barred by the 
Patni Regulation which governed’ the Patta in question. He 
rejected the defendants’ pleas that the suit was barred by princi- 
ples of res-judicata, waiver, estoppel or acquiescence, but accepted 
the contention that the reliefs sought were barred under Articles 
96 and 120 of the Limitation Act. He found also that defen- 
dant No. 1 was not a necessary party. In consequence of these 
findings he dismissed the suit on contest against the defendants 
but in the circumstances of the case directed that the parties should 
bear their own costs. 

On appeal, the learned Subordinate Judge held on a consi- 
deration of the decisions reported in Ashutosh v. Amir Mollah (1) 
and Gobinda Chandra v. Lalit Mohan (з) that the contract for 
payment of cess in para 2 of the Patta was neither illegal nor 
void, and in agreement with tbe view of the learned Munsif, he held 
that the plaintiff bad failed to prove that there was any mutual 
mistake at the lime de parties entered into the contract. He 
agreed with the Munsif that the suit was not barred by principles 
ofres judicata but did not enter into the question of limitation 
since he dismissed the appeal on the other findings. He allowed 
а cross objection of the defendants relating to costs and gave them 
full costs of the trial Court. 

At the hearing of the appeal before us, Mr, Mukherjee did 
not attempt to support the contention that ihere was any mutual 
mistake between the parties as to whether the lands which were 
leased by the Patta were within the Bhatpara Municipality, but 
he argued that tbe parties did not know at the time of the agree- 
ment whether cess was payable or not, as they had not been 
assessed with municipal taxes, and that since cess was admittedly 
not payable the agreement for payment of, cess was withcut con- 
- sideration and consequently void under section 25 of the Con- 
tract Act. Не conceded that the patnidar might agree to pay an 
extra imposition in the nature of an abwab but it was contended 
that the agreement under consideration was clearly for payment 
of cess as contemplated by the Cess Act, and not for payment of 
any other abwab by way of adcition to the rent. Тһе correct- 
ness of the decisions relied on бу the learned Subordinaté Judge 
was noL questioned but it was claimed that those decisions were 
of no value in the present casein which there was nó question 

(1) (1900) 3 C. L. J, 337. 

(2) (1915) 2a C. L. J. 571. 
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whether the parties could contract themselves out of their statu- 
tory liabilities but in which the position was that neither party 
had any ltability for payment of cess under the provisions of that 
Act. | 2 

Mr. Das for therespondents did not rely on the decisions 
mentioned above, but he maintained that the parties to the 


.agreement entered into it deliberately and that there was nothing 


illegal.in the agreement to pay cess, even though it was "not legally 
recoverable. He contended that this agreement for payment of 
cess was also part of the consideration for the use and enjoyment 
of the property leased, and that, in any event, even if the parties 
did not know whether cess wis payable or not, this would at most 
constitute a mistake of law which could not invalidate the 
contract. He drew attention to the tact that the lower Appellate 
Couit had not decided the question of limitation, though he did 
not seriously press the point ur seek to support the decision of 
the Trial Court on that ground, and we may say at once that we 
are satisfied that there is no bar of limitation in this suit. Even 
though tbe plaintiff may have paid cess in accordance with 
the agreement amicably or under protest for a number of years, 
if cess was not legally payable, each fresh demand for payment 
от attempt at realisation under the Patni Regulation would cons- 
titute a fresh cause of action and provide a fresh start of limitation. 

Mr. Das sought to support his contention that the agreement 
for payment of cess was not illegal, even though, no cess was 
legally payable, by reference to the decision in Jyoti Kumar Mukherjee . 
у. Hart Das Майї (1). It is however unnecessary for us to decide 


- this question since, as indicated below, we think the agreement ' 


to pay, cess is void because there was and.is no consideration for 
such payment. 

The decisions of the other points which have deen argued 
be ore us depends mainly on a construction of the Райа generally 
terms of clause 2 which have been repro- 
duced above. As already noted, the Patta followed an earlier 
agreement and jt is not disputed that the original agreement 
contained по stipulat'on for payment of' cess. It is not disputed 
either that “cess” referred to in clause 2 is cess as contemplated 
by the Cess Act, and we have no doubt atall that that isso, and 
that the cess mentioned was not an imposition of any other nature 
or any ‘addition to the rent. The earlier agreement was for 
granting of a patnilzase in the 2/3rd share fora rent of Rs. 1500 


(1) (1905) I. L. R. ga Calc. rotg. 
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fixed in perpetuity without any reference to’ cess and the intro- 
ductory part of the Patta indicates that the settlement of the 
undivided 1/3rd share was being}:made for a total annual rent, of 
Rs. 750 anda sum of Rs. 5666-10-8 on account of salami and 
value of arrears of rent. We agree that the reference to imposi- 
tion of municipal taxes in clause 2 of the terms of the Patta is 
an indication that the parties were aware that the lands demised 
were within the municipal area, though not actually assessed to 
municipaltaxes at the time of the agreement, and although we 
think the parties may have been uncertain whether the property 
was in such circumstances liable for payment of cess, we are of 
opinion that the agreement to pay cess was entered into on the 
„understanding -that cess would be paid. Otherwise we can find 
no satisfactory explanation for the inclusion of the provision “If 
in future............ the current rate of cess be enhanced", and we 
think the reasonable interpretation of these words is that the 


parties understood that cess was ог would be payable for this 


property according to the ccurent rate and that it was for this 
consideration that the grantee agreed to pay cess at the rate of 
one anna in the rupee of the patni rent. In other words, the 
consideration for this part of the contract was not the use and 
occupation. of the land for which provision was made in the intro- 
ductory part of the Patta and in clause r of the terms, but the 
consideration was that cess was or would be payable by the 
grantor according to the current rate. If the intention of the 
parties was that something more should be paid as an addition 
to the rent fixed in the earlier parts of the Patta, there seems to 
us no reason why the rent should not have been enbanced 
accordingly or why the addition should have been classified as 
‘cess’. 

Since no cess was or is actually payable there was therefore, 
in our view, no consideration for the agreement to pay cess and 
consequently we think this part of the contract was void under 
tbe provisions of section 25 of the Contract Act. In this view 
of the matter, the objection that a mistake ‘of law will not render 
the contract invalid is of no importance, though we might observe 
that the question whether any particular property is liable to 
payment of cess is ordinarily a mixed qu stion of fact and law. 
It is not how ver necessary for us to discuss that question 
further, 7 

The result is therefore that we allow.the appeal, and ret aside 
the judgment and decrees of the Lower Courts. The plaintiff will 
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geta declaration that the defendants cinnot realise cess fron him 

according to the term: of the Patta, a p-rmanent injunction res- ' 
training the defendants from realising cess from him thereunder 
and an order for refund of the sum of Rs. 152-5-6 paid by him’ 
under protest. In the nature of the case, we make no order as to 
costs. 


Mukherjea, J :—I agree. 
A. T. M. Appeal allowed. 


Before. Mr. Justice R. С. Mitter ard Mr. Justice 
Pa J. А. Cloug. - 


PRATUL CHANDRA GHOSH AND OTHERS 
v. К ‘ 
NARESH CHANDRA BOSE.* 


Rent decree—Execution of—Tenure insuficient to satisfy the rent decree— 
Tenure-holder, if liable to be arrested—Bengal Tenancy Act (VIII of 1 $85 — 
as amended by Act XVIII of 1940), section 168A—Civil Procedure Code ` 
(Act V of 1908), section 51 Explanation. 

A judgment-debtor, although possessed of very big and substantial residen- 
tial house, bei g the owner of zemindarl anda motor саг the value of which 
could be many times the decretal amount that is to say though in the popular 
and the ordinary sense be had ample means to pay the decretal amount, could 
not be arrested having regard to explanation to section 51 of the Civil Proce- 
dure Code taken in conjunction within section 163A(1) of the Bengal Tenancy 
Act. І 

Bahadur Singh Singhee v. Sanyasi Ghosh (1) dissented from. 

Inasmuch as section 168A of the Bengal Tenancy Act is an encroachment 
of the rights which the landlord decree-holder has under the ordinary law the 
ambit of that®section should not be extended i b what is warranted by its 
actua] language. 

Sudhir Krishna Ghoss v. Satish Chandra Hui (2) and Anil Kumar, Basu v. 
Rai Biman Behari Mitra (3) followed. 


* Appeal from Appellate Order No. 207 of 1944, against the order of 
К. С. Das Gupta 1 sq., District Judge of 24-Parganas, dated the 19th July, 
1944, reversing the order of C. C. Ganguly Esq., Subordinate Judge ist Court,” 
24-Parganasat Alipur, dated the 22nd April, 1944. : 


(1) (1943) 47 C. w. N. 287. \ 
(2) (1944) 78 C. L. J. 343; A8 C W М, 835 
(3) (1944) 48 C. W. N. 344. 


Vot, 81] HIGH COURT. 


The phrase “the decree” occurring in the explanation to section 51 of the 
Civil Procedure Code meaüs the self same decree which is sought to be 
executed by the arrest of the judgment debtor. 


So in view of the provisions of section 168A‘1) of the Bengal Tenancy Act, 


the tenure in default not being of sufficient value to ;afford means to the 
judgment-debtor to pay a substantial amount of the decree, the value of other 
properties of the judgment-debtor cannot be taken into account in calculating 


his means in view of the Explanation to section 51 of the'Code of Civil 
Procedure. 


‘Appeal by the Decree-holders. 


Application for execution of rent decree by arrest of tenure- 


holder judgment-debtor. 


The material facts appzar from the judgment. 


Messrs. Anilendra Nath Roy Chowdhury and Jnanendra Nath 
Bakshi for the Appellants. 


Mr. Benoy Behari Sen for the Respondent. 
The following judgments were delivered : 


Mitter, J: On the 4th July, 1940, a decree by , consent for 
Rs. 3400 odd was passed in favour of the appellants and against 
the respondent. The said sum represented arrears of rent in 
respect of a tenure governed by the Bengal Tenancy Act. On the 
5th August, 1943, the decree holders applied for execution by 
arrest of the judgment debtor. At, that ‘time section 168 А of 
the Bengal Tenancy Act, which was introduced by Amending 
Act XVIII of 1940, had come into operation. The learned, 
Subordinate Judge held that the judgment-debtor was liable lo 
be arrested but the learned District Judge on appeal has held 
otherwise. ' 


The first part of section 5r. of the Code of Civil Procedure 
indicates the different modes of execution available toa decree 
holder. In the case’ of . decree for money he may apply for 
attachment and sale of the judgment-debtor’s property, apply for 


his arrest or apply fora rece.ver of his property: Section 168A . 


of the Bengal Tenancy Act, however puts a limitation. The effect 
of the Special Bench decision іп Sudhir Krishna Ghose v. Satish 
Chandra Hui (т) is thatthe first sut-section to section 168A has 
not confined the landlord absolutely to the tenure or holding in 
default for realising the decree for rent which he had obtained 
but has only prevented him from attaching end selling moveable 


(1) (1944) 78C L.1.343: 45C. №. М. 835, 
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or immoveable property of the tenant judgment debtor other than 
the tenure or holding in default in those cases where the proviso 
is inapplicable with the result that other modes of execution are 
available to him. In Anil Kumar Basu v. Rai Biman Behari 
Mitra (1) a Division Bench of this Court has held fhat the word 
“at.achment and sale” used in section 168A (1) ought not to be 
read as “attachment or sale”, with the result that that sub-section 
prohibits an attachment if and only so faras itis a necessary 
step to the sale of the property. Those cases proceed upon. ‘the 
principle'that inasmuch as section 168A is an encroachment on 
the rights which the landlord decree holder had under the ordi- 
nary law the ambit of that section ought not to be extended 
beyond what is warranted by its actual language. We respectfully 
agree with the canon of interpretation thus laid down. In ‘that 
view a landlord decree holder is not debarred from invoking .the 
modes of execution provided for in clauses (с) and (d), of section 
$1 Civil Procedure Code for the purpose of realising his. decree 
for rent. His right to arrest his judgment-debtor must, however, 
be regulated or limited by what is contained in the proviso to’ the 
said section, namely section 5r. Whether he would be able to 
induce tbe Court to appoint a receiver over other properties of the 
tenant judgment debtor when he has not proceeded against the: 
tenure or holding in default which is still available for the satis- 
faction of his decree for теі isa question on which we do ‘not 
express any opinion. 

in the case before usit is not the decree holder's case that 
the judgement debtor is likely to abscond or leave the local limits 
of the jurisdiction of the Court or that he has after the institution 
of the rent suit dishonestly transferred, concealed or removed 
any part of his property or has committed any other act, of bad 
faith in relation to his property. Не must therefore satisfy the 
Court that the judgment debtor has had since the date of the 
decree sought to be executed by arrest or has not the means to 
satisfy the said decree or to pay a substantial part thereof. To 
that end he led evidence, which we accept as reliable, that the 
judgment debtor has a very big and substantial . residential house 
in Bhowanipore, is the owner of Zemindaries and hasa motor 
car: We take it that the value of those properties would be 
many times the decretal amount. Itis however admitted that 
the tenure in default is not of sufficient value to afford means to 
the judgment debtor to рау а substantial amount of the decree. 


(1) (1944) 48 C. №. N. 344. 


Ver. Br. 'HicH COURT. 


The question is: Can the value of those properties be taken into 
account in calculating his means in view of the explanation to 
section 51 of the Civil Procedure Code read in the light of sec- 
tion 168A (1) of the Bengal Tenancy Act. In Bahadur Singh 
Singhee v. Sanyasi Ghosh (t) which was heard exparte, the said 
explanation was not adverted to. Moreover, that decision being 
that of a single judge is not binding on us. 

The phrase “tbe decree" occurring in the said explanation 
: obviously means the self-same decree which is sought to be 
executed by the arrest of the judgment debtor, The question 
therefore’ narrows: down’ to this, whether ‘the zemindaries the 
house or the motor car could have been attached in éxecution of 
this decree for rent, that is to say attached as a necessary preli- 
minary step for obtaining payment of the decretal amount in the 
course of a process other than proceedings forsale. Though on 
certain circumstances a receiver could have been appointed over 
those three items of property, or Some of them, which the res- 
pondent bas, in execution of the appellant’s decree for rent, an 
attachment of- those properties would not be a normal or a 
necessary step for the said appointment. ` Аз the case before us 
does not come within the proviso to section 168A (1) of the Bengal 
Tenancy Act none of those three items could be attached with 
a. ^view to. sell. them. In view of the provisions of section 
168A (1) the value of those properties of the respondent .cannot 
be taken for calculating bis means to pay the decretal amount or 
a substantial: portion thereof. That being the effect we hold 
that the respondent cannot be arrested, though in the popular 
and the ordinary sense he has ample means to pay the decretal 
ampunt. The fiction created by the explanation to section 5t 
“of the Civil Procedure! Code taken іп conjunction with sec- 
tion 168A (1) of the Bengal Tenancy Act stands in the. appellants’ 
path, 

' The result is that this ТЕ is dismissed. The panies do bear 
their respective costs throughdut. » 


Clough, J :—1 agree. E | 
‘BOR А Т. M. - ' ' Appeal dismissed, 


PS Я 
artem a DER nm, 2er 
‚А < 


(1) (1949) 47 C. W. N. 287. 


Pratol Chandra 
Ghosh 
у. 
Naresh Chandra 
Bose. 
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PRIVY COUNCIL. 


Present: Lord Macmillas, Lord Du Paved апа Sir 
John Beaumont 


SWAMINARAYAN JETHALAL CHIMANLAL 
AND OTHERS - 


v. 


ACHARYA SHRI DZVENDRAPRASADJI. 


[On ArPEAL FROM THE Нісн CouRT'OF JUDICATURE 
AT Вомваү.] 


Public charity —Civil Procedure Code (Act V of 1908), section gifa) & (d)— 
Suit for removal of trustee and for framing scheme for iemple—Main- 
tenance of trustee—' Personal expenditure’, as defined by Court in another 
susi— Discretion. 


‘lhe appellants were members оё the Swaminarayan sect foonded bya 
religious reformer of Northern India, who builta number of temples,‘ the 
principal of which were the Nar Narayan temple af Ahmedabad and the 


Lakshmi Narayan temple.at Vadtal in the ‘Kaira District. The founder 


sometime before his death divided India into two dioceses, north and south, 


‘the centre of the former being at Ahmedabad, and of the latter at Майа]. 


For the upkeep of the Institution, the founder provided that his followers 
should рау а tax known as dharmada, whigh isa per centage оп income. 
Two other forms of money payment came to be made, namely ‘nam vero’ 
which is a poll tax paid by every follower to the Acharya each year, and 


,'bhets which are voluntary offerings to the Acharya made on special 


occasion s. 


A scheine was framed by the Bombay High Court relating to the Vatdal 
temple. The mcome ol the temple was about 8 lacs of rupeesa year. The 
High Court held ia that case that the Acharya in the southern diocese was 


‘not the absolute owner of “пат vero" and““bhets,’’ but was only entitled to be 


maintained out of them and any surplus had to be applied for (he general 
purposes of the Institution, and tke charge on the rest of the property for 
the maintenance of the Acharya would not attach unless and until the ‘nam 
vero and ‘bhets’ proved insufficieat. The scheme provided that personal 
expenditure on account of the Acharya in excess of Rs, 2000 а month should 


` be subject to the ‘sanction of a committee, and the term ‘personal expenditure’ 


was defined to exclude household expenses, including expenses of residence, 
food, clothing, servants, horses, carriages and elephant, and all customary 
expenditure on official tours'or other official occasions. 


The present suit was afterwards filed under section 92 of the Code of Civil 
Procedure by the members of the congregation of the Ahmedabad temple 
against the Acharya of the Ahmedabad temple praying fora scheme and 
account, The income of Ahmedebad temple was 3 lacs of rupees a year. 


o. às] > Privy council. 


The High Cont decided that the Acharya should receive a fixed allowance of 
Rs. 2000 per mensem for his personal expenditure, other than the expeusas of 
his household, including expenses of residence, of food, clothing, servants, 
horses, carriages and elephant, andalicustomary expenditure on official tours 
or other official occasions which were tobe met outof the funds of the 
Institution, - 


On appeal to ‘Privy Council, it was contended’ that the definition 
of ‘personal expenditure’ was taken bodily from the Vadtal scheme 
and it was open to the criticism that it excluded arbitrarily from the 
personal expenditure many items which would normally fall within such 
expression : 


Held, that though this атаба was correct, the intention of the High, 
Court clearly was to give tothe Acharya a sum of Rs, 2000 per mensem for 
his private purposes over and above his normal oost of maintenance which 
would naturally fall upon the funds of the Institution. If'íhe High Court 
thought -fit to follow the Vadtal scheme and to give effect to its intention by a 
special definitlon of the expression “personal expenditure " rather ‘than by 
providing that the costs of maintenance of the Acharya should be paid out of 
the funds of the Insfitution, and that in addition a sum of Rs, 2000 per 
mensem should be paid to him asa personal allowance, it involved no question 
of principle, It was the discretion of the High Court to provide that the 
Acharya should receive what it considéred to bea suitable personal allowance 
and the Judges in no way misdirected themselves and there was no ground 
upon which the Privy Council should interfere with the exercise by the High 
Court of its discretion, ; 


Privy Council Appeal Conoidea: ‘No. 3 of 1940 from the | 


jidgment and two decrees of High Court of Bombay, in its 
appellate jurisdiction, dated roth October, 1934, the first modifying 
a decree of the Joint Judge of Ahmedabad, dated 3oth June, 1927, 
and the second a decree of the first class Subordinate Judge of 
Ahmedabad, dated 3rd January, 1929. . 


The material facts appear from Ше judgment of their 
Lordships. 


г M. Pringle and y. M. Parikh for the Appellants. 


Sir Thomas Strangman, S. P. Khambatia and J. M. R, Jayakar 
for the Respondent. 


The judgment of their Lordships was delivered by 

Sir John Beaumont :—These are consolidated appeals from 
the judgment and two decrees of the High Court of Judicature 
at Bombay, in its appellate jurisdiction, both dated roth October, 
1934, the first modifying a decree of. the Joint Judge of Ahmeda- 
bad dated 3oth:June, 1927, and the second a decree of the first 
class Subordinate Judge of Ahmedabad dated 3rd January, 
1929. The appeals relate to the affairs of Ше Northein Diocese 


Swaminarayan 
Jethalal Cbimanial 


v. 
Acharya Shri 
Devendraprasadji. 
amt 


— 


March, 13. 


E THE CÀLCUTTA LAW JOURNAL. [Уот $i 


ES of the Swaminarayan ‘sect, the head of which is tbe Acbarya of 
- 1946. - Ahmedabad. The appellants are members. of the said . sect who 
-Swaminara have been substituted for the original plaintifs in the suit , who 


Jethalal Chita at died pending the hearing of this appeal. It is common ground 
‘Acharya Shri ` that the Swaminarayan sect was founded in the early part of the 
Devendraprasadji. 19th century by a religious reformer of northern India, named 
Sir Fohn Be Beaumont. Sajanand. > Не built a number of temples, the principal of. which 
were the Nar Narayan temple at Ahmedabad, and the Lakshmi 
Narayan temple at Vadtal in the Kaira district. In 1827 three 
years before his death he divided India into two dioceses, _ north © 
and ‘south, the centre ofthe former being at Ahmedabad, and of 
the latter at Vadtal, and, on his death, he appointed one of his 
nephews Acharya of one diocese, end another nephew Acharya 
of the other diocese. For the upkeep of the Institution, Sajanand 
provided that his followeis should pay a tax known as dAarmada 
which-is a percentage on ir come. Two other forms of money 
payment came to be made, namely, "nam vero" which isa poll' 
tax paid by every follower to the Acharya each year, and "bhets" 
which . are voluntary offerings to the ‘Acharya- made, on. special 
occasions. 
/ . The questions in this appeal salute solely. to the Ahmedabad 
' temple but, in order to understand the main question raised, it is 
necessary to mention that in the. year 1922.8 scheme was framed 
by the High Court of Bombay relating to the Vadtal temple. 
* The High Court held in that case that the Acharya in the southern 
diocese was notthe absolute owner of "nam vero" and "bhets" but was 
; - Only entitled to be maintained out of them and any:surplus had to be 
applied for the general purposes of the Institution; and the charge 
on the rest of the property for the maintenance of the Acharya 
would not attach unless and ший the "nam vero" and “bhets” 
proved insufficient. The scheme Provided that personal expen: 
diture on account of the Acharyain excess of Rs. 2,000 a month 
should be subject to the sanction of a committee, and tlie^term 
* personal expenditure" was defined to exclude household expenses, 
including expenses of residence, food, clothing, servants, . horses, 
carriages and elephant, and all customary. expenditure ‘on iofficial 
tours or other official occasions. ‘This definition will- be referred > 
to.more particularly at a later stage of this judgment. “In the 
year 190: the Acharya of the Ahmedabad temple died, ‘haying 
by will appointed Vasudev Prasad, who was defendant т and waa 
in їдот a minor of the age of 234.years, as his successor, and 
provided that certain named persons as trustees should manage 
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the aflairs of -the Institution during the minority of.defendant т. 
In the. year 1902, certáin members of the, sect filed' suit No. a2 
of 1902 in the Court of the District Judge of Ahmedabad under 
the provisions of section 539 of the then Code. of Civil Procedure 
(corresponding with section 92 of the present Code) asking for the 
removal of the trustees, appointment of fresh trustees, accounts, 
and the framing of a scheme. ' 

On rath April, тоос, the District Toe gaye aomen in the 
suit holding ` that the property in suit, (which was, the property 


belonging to the Northern Diocese) was public religious pro». 


perty, but. he declined to remove the trustees and thought it 
unnecessary to frame a scheme. An appeal, was preferred, to the 
High, Court of Bombay which dismisséd the appeal.. except only 
“in respect of “nam vero” and "bheis", ‘The High Court amen- 
ded the finding of the lower Court upon this question by--declar- 
ing that the property in suit was pub'ic religious property сер! 
in so far аѕ it consisted of accumulations of “nam vero" and 
“bhets”, ‘or investments thereof. The position therefore as regards 

“nam vero” and "bhets" was: not the same in, the two dioceses. 
On 27th November, 1920, the original plaintiffs who were mem., 


bers of the congregation of. the Ahmedabad: temple filed the 
Present suit with the consent of the Collector of Ahmedabad, 


under "section 92 Civil Procedure Code in the Court of: the Dis- 
trict Judge of Ahmedabad against defendant r who had attained 
his majority in the year тохту, the .surviving trustees, and the 
Mahant of one of the subordinate temples, alleging ‘misconduct 
on the part of defendant 1 and of the trustees, ‘praying for fhe 
removal of defendant т and the trustees from аа. and fora 
scheme and accounts. 

On 30th June, 1927, the Joint Judge of Ahmedabad gave hide 
ment.’ He thought it unnecessary to remove defendant т from 
the management of the trust, but considered that a committee of 
management should be associated with him. under a scheme to 
be framed by the Court. As to “nam vero" and "bhets" he con- 
sidered that the plaintiffs were bound by the finding in the suit 
of rgoa that the Achatya was entitled’ to “пат vero”.and "bhets" 
and accumulations and investments thereof, and that defendant 1 
was bound by the finding ..іп the same suit as to the character of 
the property in suit. He considered, however, in so far as the 
matter was open, that any undisposed of , and unspent surplus- from: 
“nam vero" and “bhets”’ which the, Acharya had not earmarked 
‘and kept, separate from the trust property must descend to his 
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successors in office and not іо his heirs under the ordinary law 


of inheritance. Не directed a scheme to be framed by the Court, ` 


which was to be on the lines of the Vadtal scheme, and that until 
the scheme was sanctioned defendant 1 should be paid as а per- 


sonal allowance the sum of Rs. 1,000 a month. On зга January,’ 


1929, а tcheme was duly framed by the first class Subordinate 
Judge of Ahmedabad. So far as the allowance to the Acharya 
was.concerned the scheme provided that the Acharya should meet 


_ his personal expenditure out of his “nam vero" and "bhets", and 


that in case the income from the above sources was less than 


Rs. 1,500 per mensem on the average the Institution should рау 


the deficit from the trust funds to the Acbarya for his personal 
expenditure not exceeding Rs. 750 рег mensem The scheme 
adopted the definition of “personal expenditure” included in the 
Vadtal scheme. і | 

' Appeals to the High Court of Bombay both from ‘the decree 


of the'Joint Judge dated'3oth June, 1927, and from the decree of' 
-the first class Subordinate Judge sanctioning the scheme Were 
lodged and judgment in both appeals was given on the roth 
October, 1934. The leading judgment was given by Mr. Justice 


N. J. Wadia, Mr. Justice Macklin giving a short concurring judg- 
ment. Mr. Justice Wadia in his judgment noticed that both 
parties had been represented by counsel of great experience 
through whose conciliatory efforts the extreme views of either 
party had not been pressed.- Durirg the course of the hearing 
counsel for defendant ı offered to’ give up many of his client's 
cla ms іа scheme were framed on the lines of the Vadtal scheme, 
and in particular to givé up his client's right to nam vero and 
bhets provided his client were given a personal allowance `of 
Rs. 2,000 per mensem. Counsel for the respondents accepted most 
of the suggestions made on behalf of defendant 1, including the 
suggestion that a scheme should be framed on the lines of the 
Vadtalscheme. Не had no objection to the Acharya receiving a 
personal allowance of Rs. 1,500 per mensem inclusive of nam vero 
and bhets provided that the income from all tbe subordinate tem- 
ples were received at Ahmedabad. 

Mr, Justice Wadia discussed in detail all the pointsin issue 
and particularly the question аз to the personal, allowance which 
should be made to defendant 1. Whilst noting that the income ‘of 
the Vadtal temple was about Rs. 8 1асз a year, whereas the income 
of the Ahmedabad temple was about Rs 3 lacsa year he ‘Consi- 
dered that it was undesirable that the Acharya of Ahmedabad 


х 
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temple should be placed in an inferior position to- that enjoyed 
by the Acharya of the Vadtal temple, and that the funds of the 
Ahmedabad temple were amply, sufficient to provide the Acharya 
with the personal allowance claimed by him. He therefore came 
to the conclusion that the Acharya should receive a fixed allowance 
of Rs. 2,000 per mensem for his personal expenditure, other than 
the expenses of his household, including expenses 'of residence, 
food, clothing, servants, horses, carriages and elephant, and all 
customary expenditure on official tours or other official occasions 
which were to be met out of the funds of the Institution. The 
amount of the personal allowance has been the principal ground 
upon which tbe' judgment of the High Court and the scheme 
framed by it have been challenged before their Lordships’ Board. 
It has been argued that the’ definition of “personal expenditure” 
was taken bodily from the Vadtal scheme and is open to the criti- 
cism that it excludes arbitrarily from the expression “personal expen- 
diture” many items which would normally fall within such expres- 
sion, This, no doubt, is true, but the intention of the High Court 
clearly-was to give to the Acharya a sum of Rs. 2,000 per mensem 


for his private purLoses over and above his normal cost of main- 


-tenance which would naturally fall upon the funds of the Institu- 
tion. Ifthe High Court thought fit to follow the Vadtal scheme 
and to give effect to its intenticn by'a special definition of the 
expression “personal expenditure", ‘rather than by providing 
that the costs of maintenance of the Acharya should be paid out 
of the funds of the Institution, and that in addition a sum of 
Rs. 2coo per mensem should be paid to him asa personal allo- 
wance, the matter is really one of language and involves . no 
question of principles. It was'in the discretion of the High Court 
to provide that the Acharya should receive what it considered to 
be a suitable personal allowance, the learned Judges in no way 
misdirected themselves, and their Lordships can see no ground 
whatever upon which they should interfere; with the exercise by the 
High Court of its discretion. 

The only other point on which the judgment of the High Court 
has been challenged before their Lordships is in relation toa 
sum «f Rs, 27,356-9°6 comprised in a sum of Rs. 6ojo00 City of 
Bombay Improvement Trust Bonds mentioned in the judgment of 
the High Court. The facts giving rise to this dispute are that Keshav 
Prasad, in the years between 1881 and 1885 being then the Acharya 

‘of the Ahmedabad temple, advanced certain monies amounting to 
some Rs. 70,000 upon mortgage of the village of Vastral The 
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ЕЕ High Court has found, as facts, that out of those monies а sum 
1946. of Rs. 30,000 was provided by .Mota Vahuji the senior wife of 


Swaminarayan · Keshav Prasad, that she died in the year 1889, and on her death 
Jethalal Chimanlal the sum due to her amounted to Rs. 27,356-9-6 and this sum was 
Acharya Shri stated in the accounts of the Institution to have been thereupon 
реуепЧгаргаязан. written-off. Inthe year rgro a suit was filed by the trustees of 
Sir John Beaumont. the will of Parshottam Prasad, the former Acharya, against the 
бз mortgagor for recovering the monies due on this mortgage and,. 
in Que course, the trustees received the monies and invested part 
of them in the purchase of City of Bombay Improvement Trust 
Bonds for Rs. 60,000. Whether these bonds were “registered” 
or “bearer” bonds does not appear from the record, nor is it ' 
~ clear what the trustee actually did with the bonds; but from the 
fact that defendant r admitted that the whole of the property of 
the Institution was handed over to him after he attained his 
majority in the year 1917, it may be assumed that these bonds 
were transferred, or handed over, to him. At the trial defen- 
dant 1 cláimed that the whole of the monies, advanced oh mort- 
y gage of Vastral village were his private monies, and did not belong ' 
to the Institution, but the trial Judge held that this claim was 
not proved. In appeal, the claim of defendant т was limited to 
the sum of Rs. 27,356-9-6 which, as already stated, the High 
Court held to have been advanced by Mota Vahuji'out of her 
own money. Onthese findings of the High Court, which have 
not been challenged, itis clear to their Lordships that the appel- 
lants have no cluim to these monies. The only right of the 
appellants against Acharya is for an account of the monies of 
the Institution and this sum ‘never belonged to the Institution. 
No question as to the liability of the Acharya to account to the 
heirs of Mota Vahuji arises in these proceedings, and the appel- 
lants are not concerned in any such question. "The High Court 
in its judgment treated the present Acharya as being the grandson 
of Mota Vahuji, and as such entitled to this sum. That is 
admittedly a mistake, and if this money was part of the stridhan 
of Mota Vahuji, the record does not show who is her heir. In its 
decree the High Court directed : 

"In addition to the properties which the lower Court has, 
declired to be the private properties of the Acharya a sum of 
S Rs.27,356-9-6 out of the amount of Rs. 60,000 invested in Im- 
provement Trust Bonds is declared to be the private property of 

the Acharya”. с 
In their Lordships’ opinion this declaration goes too far, and 
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the decree should be amended by striking out the passage quoted 
and substituting therefor a declaration tbat the sum of Rs. 1946. 
27,356-9°6 out of the amount of Rs.,60,000 invested in Improve- Swaminarayan 
ment Trust ‘Bonds does not form part of the property of the Jethalal Chimanlal 
Institution on behalf of which the appellants sue. Acharya Shri 
j^ On the appeal to the High Court against the scheme framed Deyendraprasadji. 
by the first class Subordinate Judge, the High Court with the Sir John Bea | Beaumont. 
assistance of counsel, framed a fresh scheme, based largely on 33 

the Vadtal scheme and the scheme prepared by the first cl ss E 
Subordinate Judge. Mr. Pringle, before their: Lordships’ Board 

has- objected to certain details in the scheme, apart from the 

personal allowance, but these objections were of a trivial character 

and were advanced without regard to the fact that under section, 

34 of the, scheme liberty is reserved to apply to ‘the High Court 

for modfications of the scheme from time to time. Other objec- 

tions to the scheme taken before the High, Court were decided 

against the Acharya, who has not appealed. 

In the result, both these appeals fail, and in their Lordships' 

view ought not to- have been brought by persons purporting to 
“act in the interests of tbis Institution. , Their Lordships have 

been invited to direct that the costs of all parties should be paid 

'outof the funds of the Institution, but they are not prepared 

to adopt this course. Their Lordships will, therefore, humbly 

advise His Majesty that.the judgment of the High Court dated 

roth October, 1934, ‘should be slightly varied in the manner above 

indicated, but subject thereto both appeals , should be dis- 

missed and that the appellants be directed to pay the c.sts of the 

respondent of this appeal. Any costs which tbe respondent may 

fail to recover from the appellants can be paid or retained out of 

the funds of the Institution. i 


Sturton and Sturton': Solicitors for Appellants. 
Т. L. Wilson & Сог Solicitors for Respondent. 
“A. ТОМ. “© - | Appeals dismissed, 
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Arbitration—Reference to—Evidence Act (I of 1872), section 20— Reference 
"for information in referencé to matter in dispute" —Reference to 
outside party to decide matters in disput: in suit and the question of 
cost—Adult defendant, also guardian-ad-litem of minor co-defendant, 
signing an agreement without qualification, effect of—Civil Procedure 

, Code (Act V of 1908), Order 32.rule 7 (1), if applies to agreement to refer 

matters in dispute to arbitration—Minor successfully challenging the 

agreement, effect of—Civil Procedure Code, Schedule II Paragraphs 15, 

16(a)—*Being otherwise invalid’ - Invalid award, if appealable. 

A reference to an outside party to decide matters in dispute ina suit 

aad the question of costs is not a reference to that party for information in 

, reference to a matter in dispute within the meaning of section 20 of the Indian 
Evidence Act. - ‚ oN 


An adult defendant, also guardian-ad-litem of a minor co-defendart, 

‚ И he signs. an agreement without qualification, that is, without specifying \ 

whether he was acting in his own capacity or as guardian-ad-litem of the 

' minor, must be taken to have signed in all capacities in which his signature 
was required, 


Order 32 rule 7 of the Code of Civi] Procedure, P applies to an 
agreement to refer mattets in dispute to arbitration: Mariam ы у. Amna 
Bibi (1) approved. n 

The requirement in Order 32 rule7 that the leave of the Court be 
expressly recorded in the proceedings 1s‘ imperative and its terms must be 
strictly complied with in order that the reference to arbitration may, be 
valid, If minors successfully challenge an agreement to refer as not made in 
compliance with sub-rule (1) of rule 7, it is avoided against all „рагоз under 
sub-rule (2) of rule 7. ` 


If there is no valid reference, the purported award is a nullity and сап” 
be challenged in any appropriate proceeding. Paragraph 16 (2) of Schedule 
II of the Code of Civil Procedure, 1908, is therefore, no bar to an „appeal 
against a decree following upon such an award. 


An award challenged on the ground, of invalidity of reference to arbi- 
tration does not come within the words “being otherwise invalid” in para- 
graph 15 of the second schedule to the Code of Civil Procedure, 1908. 

The opinion of Iqbal Ahmad, J in Mariam Bibi v. Amna Bibi (1) 


approved, 
(1) L L., К, [1937] All. 317 (Е. В); 


Vor. à1.] PRIVY COUNCIL. 


Privy Council Appeal from a judgmert and decree of the High 
Court, Allahabad, dated the 8th September, 1939, which set aside 
a judgment and decree of the Subordinate’ Judge of Cawnpur, dated 
grd November, 1933. 


The material facts appear from the judgment of their Lordships. 


Sir Thomas Strangman К. C. and W. Wallach for the 
‘Appellant. 


C. S, Rewcastle К, с. and 5. Hyam for the Respondents. 


С. А. Y. 
The judgment of their Lordships, us delivered by | 
Sir John Beaumont :—This is an appeal froma decree of 
` the High Court of -Judicature at Allahabad dated the 8th Septem- 
ber, 1939, which set aside a decree of the Subordiante Judge of 
of Cawnpore dated 3rd November, 1933, passed ina partition suit 
and sent the case back to the Subordinate Judge with directions to 


readmit it under its orginal number and to decide it in accordance 
with law. 


The question for decision is whether a reference to arbitration 
made in this suit, and an award made thereon, were valid as 


the Subordinate Judge held or invalid as the High Court of Alla- 
habad held in appeal. 


‘ 


The question arises in the following circumstances. 


The plaintiff brought this suit for division of the property of 
a Hindu family governed by the Mitakshara. The plaintif was 
the son of one Mukta Prasad, and ‘the first. three adult defendants, 
Kallu Lal, Sohan Lal and Sewak Lal were the sons of the only 
brother of Mukta Prasad, whilst the fourth and fifth defendants, 
Ram Laland Jainarain, were the minor sons of Kallu Lal. The plain- 
tiff alleged that the family had separated in status, but that the 
property had not been divided, and be claimed partition of the 
property and that a half share be allotted to him, In their written 
statement, the adult defendants alleged that the family was still 
joint, but the claim for partition was not disputed. In the suit, 
Sohan Lal was appointed guardian ad litem of the minor defen 
dants, and as such he adopted the written statement of the adult 
defendants. 


Оп the 1st September, 1933, an application was ids to the 


Subordinate Judge by Каћа Lal, Sewak Lal and the plaintiff ` 


stating that the parties һай appointed Shri. Swami Ramanandji, 
who was the Guru of the parties, a referee for the decision of all 
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the facts in dispute in the suit sind also forthe decision in respect 


- of the costs of the suit and they asked that the Swami .migbt be 


appointed a- referee under section 20 of the Indian Evidence 
Act. On the 2nd September, 1933, Sohan Lal appeared before 
the learned Subordiante Judge and verified this application and the 
learned Judge. made the following note : 

“This application was verified to-day by Sohan Lal defendant, 
on being identified by Babu Munna Lal, Vakil, after bearing: anó 
understanding the-same”. Sel ses 

- Off the 4th October, 1933, the learned Judge made an „order 
that according to the -applicalion of the parties, Shri Swami 
Ramanandji was appointed a referee under section 20, of the 
Evidence Act. for deciding. this case and directed him, after 
deciding the case, to present himself in court or send in 
writing. bis Statement in respect thereof. On the 7th October, 
1933, the referee made his report dividing the family pro- ` 
perly into two’ paris allotting one part to the plaintiff and the 
other to the defendants. “Objections to the report on behalf of 
the minors were lodged on the th October, 1933, the two 
principal objections being, first, that the guardian of the minors 
did not purport to; act as a guardian entering into the agreement 
for reference and that, аз по previous sanction of the Court had 
been obtained, the agreement was not. binding on the minors, and 
secondly, that the alleged agreement in termé only constituted 
Swami Ramanandji a referee under section ao of the Indian Evi- 
dence Act and that as such he. could only make statements and 
had no authority to make a division of the property. Objections 
were aleo-filed on behalf of the adult defendants ‘alleging fraud 
against the Swami but it is not necessary to consider these objec- 


` tions. On the 3rd November, 1933, the learned Subordiaate 


Judge, having held that the reference to arbitration and the award 
wete vaild, passed a decree in the terms of the award. 

From this decree an appeal was brought to the High Court 
of Allahabad which on the bth September, 1939, allowed the 
appeal, set aside the decree of the lower Court. and sent ‘the case 


~ back to the lower Court ‘to readmit under its orginal jurisdiction 


and to decide in accordance with law. From this decree the” pre- 
sent appeal is biought. 


Neither the learned Subordinate Judge: nor the High Court 


‘dealt with the objection that tbe reference was not justified. by 


section 20 of the- Evidence Act. That section is іп these 
terms t - 2 


Vor. 81.] PRIVY COUNCIL, : 


"Statements made by persons to whom a party to the suit has 
expressly referred ' for information in reference to a matter in dis- 
pute are admissions ” i | 

It is obvious thata reference to an ‘outside party to decide’ 
matters in dispute in a suit and the question of costs is not a 
reference to that party for information in reference to a matter in 


dispute, and if the reference is to be regarded as made only under , 


section 20 it was a bad reference. However, the reference might 
have been made under the provisions of Paragraph 7(1) and (3)* 
of the second schedule to the Code of Civil Procedure, and their 
Lordships-will treat the reference as so made, as the Courts in 
India seem to have done, and regard the allusion to section 20 of 
the Evidence Act as a mistake 

The second objection requires more consideration. Order 32, 
rule 7 provides : T 

*(r) No next friend or guardian for the suit shall, йш the 
leave of the Court, expressly recorded in the proceedings, enter 
into any agreement or compromise on ‘behalf of a minor with’ 
reference to the suit in which he acts as next friend or 
guardian. TR | 

“(2) Any such agreement or compromise entered into without 


the leave of the Court so recorded shall be voidable against all 


parties other than minor.” 

The learned Subordinate Judge explained in his judgment dis- 
posing of the objections what took place іп relation to the appli- 
cation for reference Не sarii that Sohan Lal- in the first instance 
had not signed the application for a reference, and accordingly the 
learned Judge directed that Sohan Lal should be ‘brought before 
him the next day. Sohan Lal duly appeared the next day and 
verified the agreement. The learned Judge’ considered that, since 
Sohan Lal signed the agreement without qualification, that is, 
without specifying whether 'he was acting _in his own capacity or as 
guardian-ad-/item of the minors he must be taken to have signed in 
all capacities in which his signature was required, and their Lord- 
ships are disposed to accept that view. ‘The learned Judge further 
considered that by referring the matter to arbitration the Court 
must be taken to have been satisfied that the reference would be 
for the benefit of the minors. There was indeed no reason to 


' . doubt this because the interest of the minors was identical with that 


of the other defendants, their father and uncles, and there was no 
reason to suppose that the interests of the minors was likely to be 
*[Páragraphs 1(1) and 3?] А 


317 


д7 
Chhabba Lal 
v. 
Kallu Lal. 


Sir John Beaumont. 


318 
Pace: 


— 
ChhabbajLal 
We 
Kalln Lal. 


Sir. ‘Sohn: Beaumont, 


— 


THE CALCUTTA LAW JOURNAL. (Vor. 81. 


sacrificed. At the same time it is clear that the terms of order-33, 
rule 7 жеге not complied with. There was no formal application. by 
the guardian-ad-lifem for the leave of the Court to his. entering into 
the agreement for reference to arbitration, nor was any such leave 
formally given, or expressly recorded in the proceedings.. The 
note on the record quoted above does not show that the Judge 
realised that he was dealing with the guardian-ad-/i/ew of minors. 
The requirement in order 32 rule 7 that the leave of the-Court be 
expressly recorded in the proceedings was added in 1908, апа Sir 
Thomas Strangman for the appellant says that the addition to the 
rule merely gave statutory effect to the previous practice. Be that 
as Испау, the rule is imperative and.in their Lordships’ view. its 
terms must be strictly complied with. Their Lordships agree with 
the view of the High Court following on this point, a ruling of a 
Full Bench of the Allahabad High Court in Mariam Bibi v. Amna 

Bibi (1) disagreeing with certain other Indian rulings, that order 32 · 
rule 7 applies to an agreement to refer matters in dispute to arbi- 
tration; Such an agreement, which removes the decision of a 
m tter in dispute from the jurisdiction of the Court and refers it to 
some outside party, is clearly an agreement with reference to the 


suit and not only falls within the terms of the rule, but comes 


within the mischief at which the rule appears to be aimed. The 


"interests of minors might well be sacrificed by an improper.refer- 


ence to arbitration and it is-necessary that their interest be pro- 
tected by the Court. If minors successfully challenge an agreement 
to refer as not made in compliance with sub-section (т) of rule (7), 
it is avoided against all parties under sub-section (а). 

Sir Thomas Strangman has taken a second point, namely, that 
it is too late to challenge the award since no appeal lay from the 
decree of the Subordinate Judge made in terms of the award. In 
support of his argument he relies" on the provisions of 
Paragraph 16(2) of the Second Schedule to the Code of Civil 
Procedure. The section is one of a group of sections conferring 
powers upon- the Court in relation to an award made on a reference 
in a suit. Section 12 gives power to the Court to modify the award 
in certain cases. Section 14 empowers the Court to remit the award 
or any matter referred to arbitration to the reconsideration of the 
arbitrator in the cases specified. Section 15 provides that no award 
shall.be set aside except on the specific grounds mentioned, or the 
award "being otherwise invalid". Section 16 provides that where 


< the Court sees no cause to remit the award and no application, bas | 


“@LLR [1997] All, 317 (F. B.), T 


Vor. 8r.] : PRIVY COUNCIL. 


been made to set aside the award or the Court has refused such 
application the Court shall after the time for making such applica- 
tion has expired proceed to pronounce judgment according to the 
award. Then sub-section (2) provides that upon the judgment so 
Pronounced a decree shall follow and no appeal shall lie from such 
decree except in so faras the decree ‘is in excess of, and not in 
accordance with, the award. The argument of Sir Thomas Strang- 
man is that under the section the decree of the Subordinate Judge 


is finil, and for this he relied on the case of Mariam Bibi v. Amna- 


Bibi (1). . 

The ruling of the Court in that case that order 32 rule 7 applies 
to an agreement to refer to arbitration, has already been noted with 
approval, A ‘further question referred to the Full Bench was 
“whether an objection to the validity of reference to arbitration 
comes within the provisions of paragraph'15 of-the second schedule 
to the Code of Civil Procedure. ” 

The learned Chief Justice and Harries, у.е considered that it did, 
relying on the words “being otherwise invalid” in Paragraph 15 ; 
Iqbal Ahmad, J., considered that it did not. Upon this question 
théir.Lordships agree with the view of Sir Iqbal Ahmad. In their 
opinion all the powers conferred upon the Court in relation to an 
award on a reference made ina suit presuppose a valid reference 
on which an award has been made which may be open to question. 
If there is no valid reference, the purported award is a nullity, and 
can be challenged in any appropriate proceeding. By way of 
contrast the language of Paragraph 21 of the second schedule may 
be noted. That paragraph empowers the Court to pronounce 
judgment according to an award made on a reference out of Court, 
and the opening words require the Court to be satisfied that the 
matter has been referred to arbitration. There are no such words 
in Paragraph 16. In their Lordships’ view, therefore an appeal lay 
to the High Court in this case. 

For these reasons their ‘Lordships think that the decision of 
the High Court was right and they will humbly advise His Majesty 
that this appeal be dismissed. The appellant must pay the costs of 
the, respor dents. i 


Hy. 5. L. Polak ‘& Co.: Solicitors for the ГОА 
Barrow, Rogers & Nevill: Solicitors for the Respondents, 
А, T. M. Appeal dismissed, 





(1) I. L. В, [1937 All. 317 (F. BJ. 
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Bvidence—Child begotten—Access of hushand—Husband, if can be T 
Evidence Áct (1 of 1872), section 112 
There is nothing in section 112 of zhe Indian Evidence Act which pre- 
cluded a husband ora wife from giving evidence in order to show that they 
had no access to each other at any time when the child could not have been 
"begotten. Й 
Bai Kamla v.~ Babubhai Shioshankar (1) ; С. R. Sane v. D. S. Sonavane 
and Company (2) and F. P. Hanumaniha Као v. S. Ramachandrayya (3) 
` followed. i 
Observation of Costello, J. on the paint in Joseph Anthony Sweensy v. 
Mercy Beatrice Catherine (4) considered, " 
The parties can adduce evidence as to whether or not the husband did 
“have access to his wife at the material time so that a conclusion can be drawn 
as to whether or not thechild which he claims as his was really begotten 
> by him. 2 ` 
Application for Revision by and Party. 
Application for maintenance under section 488 of Criminal 
Procedure Code by the Opposite Party. 
Mr. М. C. Talukdar for the . etitioner. 
Mr. Jagadish Chandra Ghose for the Opposite Party. 
: ; C. A. V. 
The following judgments were delivered : : i 


945, 17. Ellis, J.:—In this case a` Rule was issued on the District 
——'  .Magistrate of Burdwan and on the opposite party Saibalini Ghose 
to show cause why an order passed by Mr. P. C. Gope, Magistrate 

of the first class at Asansol on the 27th of November, 1945 requir- 


* Criminal Revision No. 529 of 1946, against the order of P. N. Gupta; 
Esq., Sessions Judge of Burdwan, dated 14th February, 1946, affirming that of ` 
P. C. Gope, Esq., Magistrate, 1st class, of ков dated the xis November, 

_ 1945. Ё 

1) (1925) 28 Bom. L. К. 607. К aM WP ра 

(a) (1946) A. I. В. Bom. 110.- i 

(3) (1944) A. I. R. Mad, 376. 

(4) (1936) 163 I. C. 749 


Vor. ёт] -— | ніон court. 


ing the petitioner Shyam Sing to pay ten rupees per month for the 
maintenance of the child which the opposite party Saibalini Ghose 
borne him should not be set aside. 

The opposite party. Saibalini Ghose was married to one: John 
William who appeared in the proceedings as the petitioner's witness 
No. 2 in 1935. According to her own case she was deserted by 
John William in 1936 since which date she has newer seen him. 
In 1943 she went to live with the- petitioner. Shyami’Sing who isa 
mistry in the employ of the Indian Iron & Steel Company and is a 
widower. When she announced to the petitioner Shyam Sing that 
she had conceived he requested her to take some medicine in order 

.to procure abortion. Saibalini Ghose refused to do so and accord- 

ingly Shyam Sing turned her out of the house in September, 1944. 
On the and of April, 1945 she was delivered of a child and on the 
24th of April, 1945 she instituted proceedings under section 488 of 
the Code of Criminal Procedure against Shyam Sing claiming 
maintenance in respect of this child. On the 27th of November 
she obtained an order requiring Shyam Sing tO contribute ten 
rupees per month for the maintenance of the child and the order 
was affirmed by the Sessions Judge on the 14th of February, 1946. 
The petitioner Shyam Sing has now moved this Court to have the 
order set aside. Itis his case that Saibalini Ghose lived in his 
house as a maid-servant for eightesn months during the years 1943 
and 1944. During that time she became unduly familiar with his 
cook Jarnal Singh and on that account he turned her out of ‘his 
house. He claims that she has entered intoa conspiracy with 
Jarnal Singh in order to make him pay under section 488 of the 
Code of Criminal Procedure. It may be noted that the opposite 
party’s husband John William who is a subordinate to the petitioner 
Shyam Sing gave evidence on his behalf. E 

Mr. №. C. Talukdar who has appeared on behalf of the peti- 
tioner has relied upon a ruling of this Court reported in 163 Indian 
Cases (1936) page 749. It is the case of Joseph Anthony Sweenney 
v. Mercy Beatrice Catherine (1) under section 17 of the Indian 
Divorce Act. In the judgment in that case Mr. Justice Costello 
referred to the English decision of Russell v. Russell (2) and 

` observed: “The law is this: there isa presumption of law that 
the child of a married woman was begotten by her husband, and 
- neither’ a- husband- nor a wife is permitted, with the object or 
possible result of proving that a child born to the wife during 
(1) [1936] 163 I. С. 749. 
(a) [1924] А. С. 687 ; 40 Т.І. К. 713. 2 
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- wedlock is not the child of the husband, to give-evidence showing 
^ or ténding to show that they did not have sexual relations with each 


other at the time when the child could have been conceived. This 
rule is applicable not only to cases in which the legitimacy of the 
child is directly in iseue, but also to proceedings instituted in com . 


` sequence.of adultery, where the fact'of the wife's . dultery is sought 


to be established by proof that she has given birth toa childof - 
which the husband is not the father.- The rule excludes evidence by 
the: husband on the point of non-access, and'also evidence of any 


-facts from which non-access might indirectly be presumed. The . 


fact of noneaccess can, -however, be proved by evidence aliunde. ” 
Mr. Talukdar has relied on this observation of Mr. Justice Costello 


' as showing that the evidence of-Saibalini Ghose in these proceedings 


as showing that the child which she bore’ was the child of Shyam 
Sing and not the child of her husband John William was inadmis- 
sible in law. Mr. Justice Costello was sitting with two other Judges 
whose observations may also be noted. Mr. Justice М. С. Ghose 
observed “The learned Judge has come to the conclusion on the 
uncorroborated testimony of the husband that he had no access 
to his wife at any time when the child which was born on January.3, 


‘1932, would have been begotten. · It was held іп. Russe v, Russell 


(1), and also in.many previous decisions. that the..evidence of: the” 


‘husband alone із not sufficient to prove non-access. It must be 


proved by evidence other than that of the husband.” Mr. Justice 
Henderson also stated that “the petitioner appears: to have made:a 
case that his wife was living in open adultery: with the co- respondent 
at Kharagpur. As he himself was living elsewhere, it is quite 


- obvious that he was not ina position: to give any real evidence’on 


the point, and Һе should have examined witnesses who are ina 
position to do зо. It is not at all clear from. the judgment of the 
learned Judge on what he based his decree. If he intended ito rely, 


-on the mere proof of the birth ‘of the child, he has entirely 
: ignored the provisions of section 112 of the Indian Evidence Act. 
‚ Apart from any consideration of the admissibility of evidence of 
this-kind, the deposition of the petitioner as recorded, even if 


accepted in full, would not amount to proof of noneaccess.” So › 


` the other.two Judges do not subscribe fully to the observation of 
Mr. Justice Costello and they appeared to hold that.the evidence of 
the husband was admissible but was not sufficient to prove non» ` 


ACCESS, 


(1) [1924] A. С. 687. Р . 3 


Vor. .81:. : .'uHIGH COURT.: · 


- The relevant section.in this case is -section..112 of the Indian 
Evidence Act. That. section -reads:. “The fact’ that any 
person „таз born during the continuance of a valid marriage 
between his mother and any man, or within two hundred and. eighty- 
days after-its:dissolütion, the mother remaining unmarried, shall be 
conclüsive: proof that he is the legitimate son of that nan unless it 
can be shown that the parties to the marriage.had го. access to 
each other at any time when he could have been begotten”, In 
this section. there is nothing at all to show that the husband or the 
wife is precluded from giving evidence in order to show that they 
had’ no access. to each other ‘at any time when the child could have 
been begotten... This is a view which we ourselves take with regard 


to'rproceediugs: under’: section :488 of. the Code ‘of Criminal’ 


Procedure and in this view we are fortified by a decision of the 
Bombay High Court reported in the case of Bai Kamla v. Babubhai 
' Shivshankar (1) and.a decision'in the case of- С... Sana v. D. S. 


ASonavase and. Company (2) and the latest decision of tha Madras- 


High- Court in the case. of ./. P. -Hanumantha Као v. J. 
Ramachandrayya (3) where their Lordships observed that the 
. “law governing the proof of legitimacy of a child born ‘during 
the continuancé of: а -marriage is laid down in section 112 
Evidence Act.' The fact that.the -child was born during the 
continuance of:a valid marriage between*the mother 'of'the child 
and her.husband. is conclusive proof that the child is a legitimate 
child: of the husband; unless it сап be shown that. the parties to 
the mariage -hadi no ‘access. to each other at any time when the 
child could have been begotten: "-* . *.. *. “There is nothing 
in.the Evidence Act which debars a husband from giving evidence 


of non-access to his wife, even though the -effect of such evidence 


may tend to prove that a child born during the continuance:of the 
marriage to the wife is illegitimate.” .Their’ Lordships observed 
that they were not.concerned in that case with the question whether 
section;7 of the Indian Divorce Act can be read as ‘importing the 
rule with'regard to. Russell: у. Russell into the trial of divorce 
proceedings in India. > © > | : 

7"The case in which the observation of Mr. Justico Costello was 
E ‘was -a case under section 17.0f the- Indian. Divorce Act for 
confirmation of a decree for dissolution of marriage made by the 
District Judge of Midnapore and of course cases under the Indian 


(1) (1925) 28 Bom. LR. 607. 
(2) (1946) A. I. В, Bom. ito. 
(3) (1944) A I. R. Mad. 376, 
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Саш Divorce Act come within-the ambit.of section’7-of that Act which 
1946. says that subject to the provisions contained іп that Act the. High. 


Shyam, Sing " Courts and District Courts shall, in.all suits and: proceedings there: 
Saibalint lint Ghose under, act-and-give relief on. principles:and rules which, in the-opi- 
- _ піоп,оѓ the said Courts, are as nearly as шау Бе -conformable:.to.the: 
Ellis; КЕЙ principles and rules on which the Court for. Divorce : and. Matri« 
f monial Causes iù. England, for the'time being acts and gives.relief;- : 
. We find then that in this case the observations made. by Mr.: 
Justice Costello in the case reportéd haye.no application, к, 55 
"Тһе. evidence on record-shows that the point . as to. whether-or: 
not.the husband; had access. to.his wife аі Һе material time was 
` never. appreciated. in the. Courts below. The evidence. of: the. 
opposite-party Saibalini Ghose. contains.only_ one sentence. to;the. 
eftect that she had not seen her husband after 1936. ::Ѕһе was:noti 
apparently cross-examined with regard to. the possibility of .her. 
hüsband having access to her- after that date. It is stillimore. 
surprising that when.the husband came forward.and. gave evidence. 
as petitioner's witness No. a.and claimed that. the. child: was: hiš . 
own he жав never asked æ single. question in cross-examination аз. 
to. where he was living, the time, the place ог. the. conditions. undér _ 
which һе had:accessXo his wife Saibalini Ghose. Another. witness; 
examined on the side.of the second party. petitioner was the Chaplain. 
of the Methodist: Episcopal Church .at Asansol who déposed:thatán: 
the year, 1941..he had. орсе ог twice.seen. the first. party. Saibalini: 
Ghose and, her husband -in the. weekly service. in. Saragdi. Chutch.- 
He stated that the marriage between them. had not. beep:dissolved. 
and. neither of them had made any complaint -to him. against (ће: 
other.. This evidence does. not-show:. whether the .husband.and wife. 
fent together to. the Church . which is a point. which. should- Haye 
been elicited; . Е 
.- In the interests оѓ justice we’ "think that байр order t to. Shute: 
is that. the order calling..upon the petitioner to рау. maintenancelat - 
the rate of ten rupees per month in respect of the child be.set aside- 
and: the case remanded .to the. Magistrate for him to allow: to. parties: 
an opportunity to adduce evidence on the point as.to:whether.or not: 
the-husband. did have accéss .to his wife-at the material time so that 
. &conclusion can.be:drawn.as. to whether or not the child. which: he; 
claims as his was really н by him..- The-Rule is accordingly: 
disposed of in.these‘terms,; ; > RIT P E 
Akram, J. t—I agree. Sedi. M rq d 
À T. М, Rule made absolute’: Case remanded. 
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-Before Mr. Justice c. C. Biswas, Mr. Justice M. Е, 5 


* Blank; and Mr, Justite P. Chabrapartti. 


^ RANGLAL -AGARWALLA AND OTHERS 
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`. SHYAMLAL ТАМШЫ ano OTHERS. 


ApHicatlon—Maintainability—Instalment decree—De fant in payment of a азу. 


‚ итен, ihe exire amount outetaridtng shall become ue Limibation 

> Act (1X of 1908), Schedule І. Articles r8, п) Curiam sdate — 

“Direct its payment’. 3 E 

Where a decreesdireats that the amount. десей. dia to, be paid ina 
certain number of instalments on certain specified dates and further- provides 
that in default of payment of any one of the instalments, the entire amount 


‘Outdtadding’ shall become die, if, inspite of a деа Having occured, the. 


decres-bolder applies for execution df the dece, noi for recovery of the 


balance of the decreta] amount, but only of some instalments and such ` 


application 1s within 3 years from the dates on which those instalments. fell 


due, the application is governed by Article: 18207), Schédule I of the Limitation 
Act, 1908, and is within time, : 


Where & decree directs payment of the decretal amount by instalments оп 
particular dates and provides- that in case the _judgment-debtor . fails: to ‘pay 
any instalment at “the stipulated period, the entire decretal amount would be 
due, after a dafaulé has occurred, an application for execution relating to 
"sübséquént instalments, is malatainable. Any application made. more than 
3 y&àis atier- the first default bui relating only to instalments which fell due 
"within 3 years of the date of the application, is within time and is governed by 
Article 182 7) and not by Article 181, Schedule I of the Limitation ой 1908, 


Easa Din v. Gulab Kunwar (1) followed. 


. Aprovisioa which declares that an amount shall become’ payable ‘oo a 
certain date, does not ‘diféct its payment’ on that date, 


. Acdate which may or’ may-iiot -octur and which, whén it Occtirs, S 
by chance, cannot bea ‘ceftain date’ within) the meaning of Article 187 (7), 
‚ Schedule I of the Limitation Aot, 1908. Mu MEME 


^ 


` 


Fox, ой purposes of limitation: under Article. 182(7); an application must be 
taken as it [s and -an application. relating to instalments,” whether it, is main- 


* Full Bench Reference’ No. г of 1943, in Civil Revision Сазе No 504 of 
164% by Bi Kx Mukherjea’ and A. Le Blank, JJ.,'against tha order of G.M. 
Chatterjéa;'Esq., Subordinate Judge at Asansol (Bisdwan), dated the roth 
-Deconiber, 194r, affirming tbe order of Abdul Quasem dd and: Munsiff, 
Asansol, 


(1) (1932) L. В. 591. A. 576 ; 36 С. W. М. 2017; 56 C. L. J. 237, . 
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Cm. Š tainable .Or not, cannot be- trated" as. one “made on foot of the default 
> 1946. - clatise, 
Nee. - 
Ranglal Agarwalla -- Where a dian directs уа of the decretal amiount by РЕН on 
eov. particular dates. and Provides that. іп. case the defendent fails to pay any 
S hyamlal "Тати. 


Instalment at the stipulated period, the-entire decretal' amount would be due 
7 > after a default has occurred, „whether ал application for execution relating to 
i subsequent instalments, as such, is ma!ntainable, depends entirely on the 
. Construction of the particular decree concerned. Where the decree itself makes ^ 
a T BU obligatory on the decree-holder to. execute it for the entire balance, ifia 
Lore default occurs, he сап оЄ adhere to the’ instalments" aad’ ptt the decree into, 

` execution for their realisation as such. _ ; - 


M proviso in an instalment, decree which merely says. that i in, the, event of 

a a default, an entire „amount .shall immediately become due. or, payable, ` does 
not exclude an option in the decree-holder to take advantagé pf At or not todo - 

, 80; it is not intended to be substitution of the order for instalments in сазе of 

-a default, but only ` о come "into "force as an alternative ‘at the. will bt the 


- " E PNE 


qus 


: decree- holder.’ ы 
Application for Revision ander section, En of, ше Code. of Civil 
Procedure, 1908, by the Decree-holders, - -. = зат asi, Шш nah 


eee op for: exécution of the decree, atin а a С 
,, Ths. material ‘facts appear. from the following EIE, = ie e 
n did 4 Reference | 


а ж Lo. ioc. oas 


tone be зе о. Sis 


^ Makhorjes, d: :— This Rule: is ‘directed | against” am appellate 

order of the Subordtaate' Judge of "Asansol, ‘dated December roth 

igan; passed i in Misc, Appeal No. 56. of 1941, affirming an. “order 

- made by the Mursif, . Second Court ,. of that place, „dismissing. an 

І execution сазе started by the decree-holders portiones. on: the 
ground of limitation. ~ .. - 77. . з. cA ci cra Yi 

. The material facts are not in "controversy:- and 5, may : tbe: 'Btated 
"TES ` as follows, The petitioners obtained an instalment - money . decree 
i against the opposite party for a sunr of Rs.-200 together- with 
costs in the Court of the Second Munsif at Asansol (exercising 
Small Cause Court powers) on February 8th, 1937. "The decree 
directed that this sum of.Rs. 200 should be payable in- four equal 

annual instalments- of Rs. о acl; the - instalments to be: paid 
within’ the- month -of "Aswir every year on ‘dnd: "from. the^ year 
-, 1344 B.S, and ending. with.the year r347 B.S. Tt further . provided 
that.in default of the payment - of any one of, the - instalments . .the 

entire amount sball become due. - . Admittedly-nóthing: ‘was paid: һу. 

the judgment-debtors and thére was default from the very beginning. 

The decree-holders started a proceeding for execution of the decree 

on May 7th 1941, claiming "thé amounts due on‘account of’ the last 
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three instalments, all of which fell due within бей years from that Cat, 
date.” The judgment-debtors preferred objections. under section 47 1946. 


of the Code of Civil Procedure: and it was contended fazer айа on Ranglal Agarwalla 
their behalf that the application for execution was time-barred 

inasmuch:as more than three.years һай already elapsed from the Styamal 7 Tamli, 
date of the default when . the entire sum became payable: under the Mukherjea, 7. 
direction in the decreé and accepted : this. contention .gupported as 
it was by:authorities: of. this Court, though in‘bis own opinion the 
view хаз. not quite just and proper. .Thé result was that the 
application for execution. was dismissed. . On appeal this: decision 
was affirmed, It is against this judgment” of the Appellate Court 
that the present Rule hds been obtained. ` 

The only point for consideration is whether Ње: Courts: blow 
were right in .holding that the application for execution which 
related only to'the last three- instalments, all of which became due 
-within three years from.tbe date of application, was time-barred. .. 

It is true that it i$ not possible for.us to: interfere in :revision 
when there is a mere:error of law.: But in.tbis case it i$ con- 
tended that .the Courts: below . proceeded upon a misconception 
regarding theibasis'of the petitioners’. application for execution, 
and erroneously thought thatit- -was based upon,the default 
clause. . This misconception regarding the scope of the petition 
for execution às well as an error in: applying the proper provision 
of the Limitation Act, which ought to govern a case of this descrip- 
tion, led the Court below to commit an error.in the exercise of 
jurisdiction which would. bring the case within clause (c) of sec- 
ticn 115 if not within clause (b). There seems to be substance in 
this contention and as the other side did not press this point we 
decided to go into the merits of the case. , 

-The point in controversy, though apparently simple, has given 
rise to.a considerable diversity of judicial opinion and before 
we advert to.the- decided authorities it .would be proper to 
examine carefully the provisions of the Indian Limitation , Act 
bearing on the point. ‘Both sides. agree that -Article 182(7) of 
the Indian Limitation Act is the appropriate article which .governs 
а case like this. Article 182 prescribes: the period, of limitation 
for the execution of any, decree or order of any: Civil Court not 
provided for by Article 183 or;by section 48 of the Code of 
Civil Procedure, The-period as:stated under- column II is three 
years, and under thé third column are set out the different dates 
from which this period of three E ic: is to be computed in 
different cases. - e of AY "C = 


х 


zs 


ewe. 

1945 
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-- Clause (7) provides : : ERES 
"Where the. application is to enforce - -any payment which 
the decree or order directs to be made опа. certain aes эп 
date”. cae ЖЕ ts үзе 
"In the case before u us the- direction in the decree was that a 
sum of Rs. ṣo was to be paid by the 'judgment-dedtors in: ;the 
month of Aswin every year fora period of four years ‘from. 344 
to 1347 B.S. The decree-holders.wánted. to` enforce : paynient. of- 


the three instalments that fell due in the month of Aswin’ -of the ` 


Bengali'years 1345; 1346 and 1347 respectively; ‘and as the appli: 
cation for execution was presented on Мау. 7th, 1941, prinia facie 
itis within time, as three years and not more elapsed. from .the 


„dates when each of these three instalments was payable. 


^ The question is whether the position is in ‘any жау : affected 

by; reason of the existence of the: default clause which makes the 
entire balance of the ‘decretal dues payable as soon as there is 
default-in the payment of one single instalment. It. may be argued: 
that the date of the first default isto be construed in such cases to 
be the:date on which the entire balance of the ‘decretal ‘monéy. is - 
payable under the direction in the decree and consequently: under ` 
Article 182(7) of the Limitation Act,’ the period. of limitation : for. 
the recovery of the balance of the decretal dues or any portion of: it 
would be three years from the date when the first defauk.occurred.. 

^ A question . rises in: such cases: as to whether ` Articlé r82(7) 


“is at-all applicable in circumstances like these whére^ the ‘decretal | 


money is made payable or not on a Certdin date, but .оп thé 
happening of an uncertain event, namely, failure -to рау : money, 


_ within a certain‘ time. The expression used in Article:182(7) is 


“on a certain date. In the corresponding article of the. Limità- 

tion Act of 1877 (Article 179), the clause stood thus: — ^... - 
“Where the application is to ‘enforce any payment which 

the decree or order directs- to.be made (at a specified date) auch 

date", rwn 

1. The word *'certain" in: the ‘present Act. is. obviously - more 

comprehensive and even though an exact date is not specified 


_ with reference to the yaar, month or date,- yet if it-could be 


ascertained with reference to the terms ‘of the decree it боша be 


"regarded аға certain’ date within the meaning of the:clause;- Bút 


the date ‘must’ be capable of being ‘ascer ained from the” габер 
itself. -If-the- event, upon’ the "happening of. which the payinent 
‘is made:to depend, is а certain event-the dáte of the event’ can 
be said to be a certain date, but when the event is itself- ufcertkin 
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and may ог may. not happen ‘it is difficult to say that a decree 
directing payment on the’ happening of such contingency шаЁев 
it' payable on a-certain date. “If therefore there isa direction in 
the decree under which ill the future ‘instalments’ become pay- 
able as soon as there is a default in the payment of one single 
instalment, it cannot be said, without. doing violence to the 
language, that the entire amount it áirected to be paid on a 
certain date. 'Of course if Article 182(7) does not apply to such 
cases they could. come only under the residuary article, “namély, 
Articlé 181. This, however, is not а matter ‘which is material 
for'us-to' decide in the present case, for .even if. Article 182(7) of 


the Limitation Act is held to be applicable, that” by itself would 


not afford’ any solution of the quéstion before us. 

"The real point for consideiation is, what is the exact effect of 
a default clause like this in an instalment decree? Ifit be said 
that a decree of this kind’ ceases to be an instalment decree after 
a default has been made'and becomes a decree’ for sum of money 
that i is immediately due by the judgment-debtor, the creditor must 
tàke'out execution for’ the whole amount within three years from the 
dats of ‘default and it is immaterial whether Article 181 or Article 


182(7) of ‘the’ Limitation Act applies. That part of the decree 


which relates’to ‘payment of instalments ori- certain datés is no 
longer operative and'as the--whole sum becomes~ payable ‘on the 
date of default the application’ must be commenced within three 


years from that date. It will not lie in the mouth оѓ the decree-- 


holder to-say that-he is not proceeding on thé basis of the default 
clause at all, but is only seeking to recover the particular instal- 


ments which fell'due' on particular dates. On the othér band” it 


cait be arguéd that а decree of this kind really consists of two 
parts and-creates two distinct snd séparate Tights in favour of the 
decréé-holdér. ‘In‘the frst- place it directs the. -jüdgmerit-debtor. 
to pay a certain amount of money аз ап annual'instelmept within 


a certain period. In the secónd' place it directs that іп default 


of ‘payment of any one of the instalments the Judgmerit-debtor is 
to pay-up tbe whole balance. The second fight is in addition 
to and not restrictive of the first. The default -clause. is entirely 
for the benefit of the decree-holder and whether or not it is 
expressly made optional on his part to take ош, ,executjon, for the 
whole amount when a default occurs Бе. сап -certainly : waive : the 
benefit if he likes. If the decree-holder. does. not chooge': to 

enforce his rights within three years from the date -of- default - he 
ы] be debarred from enforcing іп Јат, but’ Шеге із no reason 
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why he should lose the right-of receiving the future instalments, 
the claim in respect to which is. made within time. In our opinion 
this is the. proper. view to take. If the decree-holder choose to 
avail himself of the default clause he must institute peoceedings 
for execution of the decree · within three years from the date of 
the first default. If ‘поё, he.can wait till the, other ‘instalments 
fall due and limitation with: regard to each , subsequent instalment. 
will run under Article 182(7) of- the Limitation Act тош the. time 


"when each -such instalment becomes due and payable. . We will 


now turn to the-decided cases on the point. It may be said that 
the view which, we have indicated above finds support from, the 
decision of almost all the High Courts in India except our own. 


A Full. Bench of the Allahabad High Court has definitely accep-; 


ted the view. in Jati Prasad v: Sri Chand (1). and :the principles 
underlying - this - -decision have been explained in the subsequent: 
pronouncement of the same Court in Ram.Prasad Ram v. Jadu 
Nandan (2). The same opinion , has been expressed by; the, 


Patna High Court in Braham Kishum Narain Deo v.. Harihar 
-(3) and by a Full Bench of the Chief Court.. of Oudh in  Ajodkia 


Prosad: v. Bansilal (4). In both these decisions . 82 distinction | has: 


‘indeed been -made in respect of that class of cases "where. „а, 


decree-holder ` is compulsorily required under - the terms о the 
decree itself to. execute it for the whole, amount аз. вооп. as a: 
default is made... But that distinction’ із. ; not material for our, 
present purposes as there is no such obligation imposed upon ,the. 
decree- holder in the case before us. The Bombay High | Court: 
in some earlier cases (vide ftatthand.-Matitkand v. Dhondo . 
Luxunan (5)-had taken the’ view that . time ran from -the date. „of 
default in, payment of the first instalment; Subsequently, how- 
ever, another -Divison Bench „of the High Court presided. over 
by Beaumont, C. J., dissented from this view. (vide Veherbhad v. 
Javer Some (6) and agreed with the decision | of the Allahabad 
High Court referred to above.- In the opinion of, the learned _ 
Chief Justice the pronouncement.of the judicial, Committee. in. 
Lasa Din v. Gulab Kunwar (2) made the other view altogether . 


d) (1935) L L. R. 11 Luck, 276. ` M. CA ae E 
(2) (1928) L L, R. 5: All, 237. ` М 7095 E 
- (3) (i931) L L.R. 11 Pat. 440. m PER LA 
(4) (1984) L L-R. 56 All. gà. ^ :2 EXC Aus Por EE 
(5). (918) L.L. R. 4аВот, 798: > pono I zi Са 
(6) (1935) L L. В. бо Bom. барс - ; e^ 
(7) (1933) І. К..591. А. 376 ; 36 C. W. Ñ. 10175 36 C, LJ. 28у, _ 
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untenable, In this Court'the decisions cannot be said to be 
altogether uniform, but it seems to bave been laid down ina 
long.series of decisions that.when there is an optional right given 
to a'creditor to enforce piyment of the entire debt on the happen- 


ing of: ^ default, he may. indeed waive that right, but the right | 


is not waived by mere abstinence. on his part from instituting a 
suit, and іп the absence of any, proof of waiver by any affirmative 
act, time would run from when the first default occurred. Accor- 
ding.to the majority of the decisions of our Court it is immaterial 
whether the défault clause makes the whole amount payable by 
the judgment-debtor unconditionally or at the option of the 
decree-holder. Probably the earliest pronouncement of our 
Court is to be found in the case of Aurronauth Roy v. Makerooliah 
Moollak.({1), where a Full Bench of this Court held that in a. 
suit-instituted under an instalment bond the period of limitation 
would run from the time when default. was made in payment of 
the first instalment in consequence .of which the whole amount 
was due. The decision of the English Court in Hemp v. Garland 
(2) was cited-in the Order of Reference and in fact it was the 
principle enunciated in that case which was accepted by the Full 
Bench. It must be remembered that at that time the Limitation 
Act of 1871 had not yet come into force and the Act XIV of 1859 
contained: по express provision, relating to an instalment bond. 


In the case -of- Wilmadhub Chucherbutty v. Ramsodoy Ghose (3)- 


and Ckunder Komal Das v. Bisassurres Dassia (4) both of which 
were decided under the Limitation Act of 1871, the qüestion of 
limitation arose in connection with execution -of certain. instal- 
ment decrees which gave liberty to-the decree-holder to realise 
the whole amount in default of payment of any one of the ins 
talments. It was beld that such direction simply enlarged the 
powers óf thé decree-holder and if he did not choose to exercise 
his Tights he simply waived it and was entitled to’ realise the 
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instalments still due and not barred by limitation.. This view . 


was dissented from in Mos AMoÀhwn Roy v. Durga Churn Goose 
(5) where Wilson and ошер, JJ. thus laid down the law on 
the MASI : + 


(1) (1867) 7 W. R. 21; B. L, В. Sup. 618, - - . 
(а) (1893) 4 Q. В. 519. 

(3) (1883) L Le К. 9 Cale. 857. 

(4) (1883) 15 C. L. К. 243. 

(5) (1888) L L. R. 15 Calc. 502 (505). 
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mm |. "First it is a general rule that where а decree or- order makes - 
1946. · asum of money payable by instalments оп certain dates, and 

Ranglal „Авача .- provides that; оп default in payment cf one of the ‘instalments, 

Shyamlai T Tamil, the whole of the money shall then bec me due and payable, and 
be recoverable in-execution, then under Article 179 of the Limi- . 
tation Act already mentioned, (Act XV of 1877), as under corres- 
ponding articles in earlier Acts, limitation commences to run when 
the first -default is шайе,...........- 2x 

""Theie bas, however been engrafted upon that general E 
an exception in certain cases. That exception I understand to 
be this; that if the right to enforce payment of -the "whole. sum. due 

- upon default being made in the payment of an instalment -has. 
been waived, by subseqnent payment of the overdue. instalment 
on the one hand and receipt on the other, then the penalty having 
been waived; the parties are remitted to the same ene as they . 

- would have been in if no default had occurred”. . 

This view was followed in series of ‘cases decided since ‘then 
and we think that all the decided authorities of this Court can be . 
conveniently grouped under three: heads. . The first head comprises - 
those cases which arose out of suits to enforce instalment .bonds - 
containing default clauses which made all the instalments pay- 
able as soon аз: there- was a default in the payment of.any one 
of the instalments: The cases of../adab Chandra. Bakshi v. 
Bhairab. Chandra Chucherbutty (v). Girindra Mohan Roy v. Khir 
Narayan Das (a); Rup Narain v. Gopi Nath (3) >. Basanta 
Kumar Singha v. Nabin. Chandri Singha. (4) and Sarat Г AM 
Dassya v. Narendra Singha (5) come under this category. They 
are all governed by Article 75 of -the Limitation Act which 
expressly makes the period of limitation in suits of this character 

. commence from the date. of. the first default unless there is 
waiver by.the рауеё or obligée It was held, in these cases that 
mere abstinence on the part of the obligee to institute а suit 
would not amount to waiver which тиі be proved by such 
affirmative acts as payment of overdue instalment by the debtor 
and acceptance of the same by the creditor. 

No exception can possibly be taken to this series afa Санев. бог. 
they applied the law as laid down in Article 75 of the Indian 


Mukherjea, y 
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U) (1904) L L. В. 31 Cale. 29, 5-00 007 0 
(2) Cn) LU R 8 Cale эи CL a D in ad 
(3) (906) 11 C. W. N. 903. Su. 
- (4) (1925) I, L. R. 53 Cale. 277. , = 15 m 
T (5) (1923) 27 C. W. N. 893. MEN IET 
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Limitation Act and they purported to decide what would cons- 
_titute waiver within the meaning of that article. The question, 
however, is whether there is any justification for extending this 
.-principle to the other two classes of cases which we desire to 
mention presently. The second class of cases does not come 
- under Article 75 of the Limitation Act, but comes under Article 
132 of the same Act which prescribes a limitation of twelve years 

in саве of a suit to enforce payment of money charged upon 
' immovable property, the limitation to run from the time when 
the money sued for becomes due. It was held in the case of 
Sitab Chand Nahar v. Hyder Malla (1) that when by a mortgage 
bond executed by the defendant a sum of money was made рау- 
able in four instalments and the mortgagee was given the liberty 
in case of any default to sue either for the whole amount or the 
amount of instalment actually defaulted, limitation ran from the 
date of the first default The same view was taken in Surendra 
Nath v. Raja Resheekesh Law (з) and the same principle of 
waiver which was laid down in regard to Article 75 of the Limita- 
tion Act was engrafted upon Article 132 also. .. 

Now, this view has been definitely overruled, by the ‘Judicial 
Committee. in its recent pronouncement in Zasa Din v. Golab 
Kunwar (3). In this case the suit was instituted by the appellant 
to enforce a mortgage bond. The mortgage. was executed on 
July 26th, 1912, and the. debtor stipulated- to pay interest at 
twelve per cent. per annum with yearly rests. The mortgage 
was for a period of six years but contained a clause by which in 
default of payment of interest for one year, the mortgagee was 
given the power even before the expiration of the stipulated 
period to realise the principal and interest by sale of the mort- 
gaged property. There was default in the payment of interest 
from the very beginning: and the suit was instituted on February 
28th, 1928. The ` question’ was whether the suit was barred 
, under Article 132 of the” ‘Lithitation Act. That article provides a 
period of twelye years from’ the time when the money becomes due. 
The Chief Court of Oudh^ ае Ње decision of the Court 
‚ below held that having regard | to the default clause mentioned 
above, the money became due! iniirittiately on the expiry of the 
first year as there was no interest paid by the mortgagor in terms 
of the. mortgage bond. Consequently “ће guit having been ins- 

(1) (1896) I. L. К. 24 Calc. 281. Cram 

(а) (1923) 27 C. №. N. 893. 

(3) (139) L. R. $91. A. 376; 36 C. №. М. дозу; 56 C. L. J. 237. 
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tituted’ more than twelve years aftér that date was time-barred. 
This decision was reversed by the Judicial Committee ‘and it 
was held by their Lordships that money becomes payáble ‘within 
Article 132 of the Limitation Act only when either the- stipulated 
period has-expired or a default having occurred the mortgagée has 


- exercised his option to enforce the mortgage Sir George'Lówndes 


in course of his judgment observed as follows :— — - xS 


""There can be no doubt that, as pointed out oF Lord 
Blanesburgh, a proviso of this nature is inserted in & mortgage 
deed ‘exclusively for the benefit of the mortgagees’ and that it 
purports to give them an “option either to enforce their ` sécarity 
at once, or, if the security is ample, to stand by ‘their "investment 
for the full term of the mortgage. If,on the default ‘of mort- 


gagor--in other words, by the breach of his“ contract—the mort- 
. gage money becomes immediately ‘due’, it is clear that the 


intention of the parties is defeated, and that what- was agteéd to 
by them as an option in the mortgages is, in effect, converted 
into an option in the mortgagor. For if the latter, aftér thé deed 
has.been duly executed and registered, finds-that he can "make 
a better bargain elsewhere, he’ bas only to break^his contract by 
refusing to pay the interest, and ‘eo instants’, as Lord Blánésburgh 


‚ Says, he is entitled "to redeem. If the principal money’ iè *due' - 
. ánd'the stipülated térm has gone out of the contract, it follows, 


in their Lordships’ opinion, ‘that the _mortgagor * cán сјаїњ to, 
repay it, ав was recognised by Wazir Hasan. J., in his “judgment- 
in the Chief Court. Their Lordships think that this is an impos- 
sible result. They аге nt prepared to hold: that the riorigagor 
could in this way take advantage of his own ‘default : "they. do 


‘not’ think that upon such default he woüld bave the right to 


redeem, and in their opinion, the mortgage ^ money does ` not 
‘become due’ within the 1 meaning of Article 132 of ће‘ Lii&&tion 
Act until both the mortgagor's right to redeem and thé mort- 
gagee's right to enforce his security have accrued. This would, 
of course, also be the position if the moitgagee exercised d the’ option 


` reserved to him”. 


Their Lordships expressly disapproved of the decision - in Sitab 


“Chand Nahar v Hyder Майа (1) which we hàve. referred to 


above and with regard to this class of cases, therefore, which comes 
undet the second heading, the view tiken by this Court i is no ? longer 
maintainable. 


(1), (1896) I. L, К. 24 Calc. 282. d Veo TR " 
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The third and the last group -of cases_are cases of the type 
which we have now be'ore us and where the question `of limitation 
of instalment decrees -which direct that the entire sum would 
become due whencver any default is made The cases of "Mon 
Mohun Roy v. Durga Churn Gooee (1); Bir Narain Panda v. 
Darpa Narain Prodhan (2) ; Hurri Pershad Chowdhry v, Nasib 
Singh (3) and Kali Charan Roy v. Mohesh Chandra Ghosh (4) 


"are all included within this group. The propér aricle to be 


appliéd in-such cases is Article 182(7) of the Limitation Act 
which corresponds to Article 179 of -Act XV of.'1877 and under 
which limitation runs from the certain date on which the decree 
directs payment. The phraseology is quite different from that 
in Article 75 and there is no ‘justification in our opinion for 
importing the principle of one into the other. We agree with 
the observation of Sulaiman, C. J., іп Joti Prosad v. Sri Chand 
(5) that it is dangerous to assume that therë is any general prin- 
ciple undeilying the whole ‘of the 'Limitatión Act governing 
cases. of default. If the default clause.in ал instalment ‘decree 


‘is exclusively "for the benefit of ‘the decree-holder and if it is 


open to him to' waive this bénefit, it -carindt be held, ‘apart from 
any spécific provision óf law, that there could not be àny waiver 


‘unlezs thére was payment and acceptance of overdue ‘instalments. 


The waiver in such cases would be of a quite different- character 
from that contemplated in Article 75. If the principle enunciated 
in Zasa Diw’s case (6) applies the money would not become pay- 
able unless the option is exercised by the decree-holder. Mere 


iüàction or forbearance to sue could nòt be AE as exércise 


` "of the option. 


` 


>We have seen above that in some of the other High Courts 
ithas been held that the decision in Zasa Din's: case ' (6) has 
impliedly overruled the cases which held that’ applications for 
exécution of instalment ‘decrees containing “default? clauses could 
not be made miore' than three yeüts after tlie time when the first 
default in payment was made. We do not think thàt.wé can go 
so far as that, for Zasa- Día's case (6) turned upon Article 132 and 
not upon Article 182(7) of. the Limitation Act and the question 


(1) (1889) I. L.R. 15 Cale. 502. ^ ш: 
(a) (1892) 1.1. R. 20 Calc. 74. 
(3) (1894) I. L. R. 21 Calc. 542. 
(4) (1924) 85 I. С. 784. 

(5) (1928) L L. R. бї All. 257 

(6) (1932) L. R. 59 IA. 376; 36 С. w. N. 1017; 56 C. L. J. 237. 
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of standing Ьу the investment ‘for the full term, of the mortgage 


upon which their Lordships laid so much stress could only arise 


with regard to suits on mortgaged securities. We are -bound to 
say, however, that the authority of this class of cases decided, by 
our High Courthas been considerably shaken by the decision 


. in Zasa Din's case (т) for in this Court the «provision of Article 
"75 of the Limitation Act which was applicable to instalment 


bonds was extended both to cases under Article 132 as well as 
under Article 182(7) of the Limitation Act. We think that in 
deciding the question of limitation the Court -should look to the 
phraseology of each particular articl: which governs the case and 
a good deal of confusion has arisen by reason of the fact, that the 
Court relied on matters- which were quite extraneous to the 
appropriate article. As’ has been pointed out already, -even in 


_ our Court there was -difference of opinion on this point as is evi- 
^ denced by the decisions on this. point in . Л Madhu Chucker- 
- butty ү. Ram oe (а) апа См Konal Das v. 


Bisassurree Dassia (3).. 5 г {ог 
Аз the question is an sponta. one and “frequestly - comes up 


- -before our Courts we desire that the law on -this point should be 


settled by a Full Bench. We accordingly - refer this. case - to 
the Full Bench ane юше the imd question - for their 
decision, D 

"Where a decree directs аш of the естй. amount by 
instalments on particular -dates and provides that in case the 


: defendant fails to pay any instalment at the stipultted period the 


- entire dccretal amount would be due, whether- any application 


made more than three years after the first default, but relating 
only to instalments which fell within three years of the date of the 
application is within time and is governed by amog 182(7) of the 
Limitation Act. 

“As the question arises іп а revision case, the anole: case is, 
according to the rules, referred to the Full Bench for decision. 


Blank, J :—I agree. r 
^ Messrs, Apurbadhan Mukherjee, Chandra Narain Dae and 
-Biraswar Chattopadhya for the Petitioners. 


Mr. Puvushottom Chatterjee for the оша Party. 
` © А. Y. 


(1) (1939) L. R. 59 I. A. 376 ; 36 C. W.N: 1017; 56. L. J. 237. 
(2) (1883) І.І. К. 9 Calc. 857. . : р . z 
(3) (1883) 13C. L. R. 343. - -. 7. um A 
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The judgments of the Full Bench: „were ав follows: > - Cim. | 
_Chakravartti, J-:—On the 8th of February, 1937, the Second 1946. 


Munsif of Asansol, exercising Small Cause Court powers, passed Ranglal Agarwalla , 


Ne— м 
a decree in favour of the petitioners and against the opposite parties Shyamlal авай; 
in the following terms :— | — 
ў : б пе, I; 
5 | “DECREE . Н TE 
| Rs, Аз. Р. 
Ao ount Se уз 200 о о 
Costs, etc. ... “2 28 6 о 





— 


Total. 228 6 о. 

Defendant to pay costs within two months and tho: balance in 
the follow:ng Rists :— : 

Rs. 50 in Aswin 1344 

Rs. 50 in Aswin 1345 

Rs бо in Aswin 1346 

Rs бо in Aswin 1347 
in default of ove 215 balance shall be payable at once". 

The ‘opposite parties made no payment whatever under this 
decree and on the 7th May, 1941, the petitioners applied for its 
execution for realising a sum of Rs :5t-10-3 pies, which was made 
up of thé three instalments of 1345, r346 and 1347 respectively 
and Ке. r-10-3 pies on account of costs of execution. The claim 
for the costs awarded by the decree and the amount of the first 
instalment payable thereunder was abandoned. The application for 
execution, however, contained a.statement to the following effect : 

“The judgment debtors have not made any payment as 
directed : КА the decree and have defaulted in the payment of 
instalments”. 

Aswin, 1344 т 5 оп ЕРЕ the first ‘instalment was to be paid, 
would correspond to September-October, 937. The application . : 
was, therefore, made on a date which was beyond three years 
from the date of the first default, but within three years from all 
the da'es on which the three instalments, sought to be recovered, 
had respectively fallen due. р 

The application for execution was met by the opposite parties 
with an objection under section 47 of the Code of Civil Procedure, 
which was to the effect that, under the terms of the decree, the 
entire amount had become payable as soon as the first default 
had occurred and the decree not having been executed within 
three years from that’default, sits execution was now. barred by 
limitation’. . 5 
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The executing Court felt bound by certain, decisions, of this 
Court-to-give effect to this objection, although its own. view; was 


that: the objection was not sound. The Court thought that a. . 
holder of: an instalment decree had the right to forego the bene- - 


fit of a default clause and if he did so, as the petitioners had. 
done in the present case, he was entitled to enforce his claim on 
the instalments, as.such, within the period of limitation calculated 
from their respective dates. In view, however, of authority to 
the contrary which was binding on it, the executing Court - felt 


obliged to dismiss the petitioners’ application. An appeal by 


them was similarly;dismissed by the Subordinate Judge at Asansol, 
“haying. regard to the considerable body. of decisions of ойг 
Calcutta High Court and the fact that the decree holder has 
also based bis cause of action for execution on' the default 
clause". ' | | NDS 

The last reason obviously had reference to the statement in the 
application for execution which we have quoted. 

Thereafter, the petitioners moved this Court and obtained a. 
Rule.. It-came up for final hearing before Mr. Justice Mukherjea 
and: Mr. Justice Blank who noticed a conflict of opinion, between 
the.earlier and the later decisions of this Court and between, this. 


- Court- and; other High Courts. Their own view was that the. - 


application of the petitioners was in order and-not barred by 
limitation. They thought that a default clause, expressed. as the . 
clause in the present case was, only gave the decree-holder an. 
additionali.right and not a right restrictive of his rights under . 
the order for instalments; and tbat, consequently on the 
occurrence of a default, he might either treat the entire balancé . 


- as due, in which case he would have to apply for. execution within . 


three years from the date,.of the first default, or. abide | by:the 
instalments, in which: case he would have, in respect of each 
instalment, three years’ time from the date when it became due, 
under Article 182(7) of the Limitation Act. The learned Judges. 
dissented from the view taken іп. certain cases оп. the occurrence 
of a default could be waived only by some affirmative act, such · 
as acceptance.of an overdue instalment, and that if the decree 
holder merely abstained from doing anything, he must be deemed: : 
not.to have waived his option, but to have exercised it. As 


` regards the proper Article.of the Limitation Act applicable, they. . 


thought that Article 182(7) could not apply to an application .for - 
recovery of the entire balance, treated. as f.len -due under the 
provisions of the default clause, but that it would apply. when, 
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in spite of a default having occurred, the application ‘was for 
recovery of ‘certain instalments, as such. Such, however, the 
majority of the decisions of this Court had adopted a view which 
did not appear to them to be correct, the learned Judges referred 
to a Full Bench the following question of law : 

“Where a decree directs payment.of the decretal amount by 
instalments on particular dates and provides that in case the 
defendant fails to pay any- instalment at the stipulated period 
the entire decretal amount would-be due, whether any application 
made more than three years after the firat default, but relating 
only to instalments which fell within thrée years of the date of the 
application, is within time and is'governed by Article 182(7) of 
the Limitation Act”. 

Except for its reference to the Article of the Limitation Act 
applicable, the question has been framed to the same language 
ав that in the case of Ajodhia Prasad ‚у. Bansilal (1) and the 
view taken by the learned referring Judges accords substantially 
with that taken by the Full Bench of the Oudh Chief Court in 
that case and by the High Courts of Patna, Allahabad and 
Bombay. 

With great respect, it appears.to us that the АВЕ referred, 
which has been framed as merely one of limitation, does not 
raise the real issue on which opinion has differed. The difference 
of opinion which looks apparently like one on a question of 
limitation, bears, in fact, on a different matter and is more funda- 
mental. Regarded purely as a matter of limitation, the answer 
to the question referred appears to us to present little difficulty. 
The' decree contemplated 1s'one which directs the amount declared 
due to be: paid in a certain number of instalments on certain 
specified dates and further -provides that in default of payment 
of any one of the instalments, the ‘entire amount outstanding 
shall become due, If, in spite of a default having occurred, the 
decree-holder applies for execution of the decree, not for recovery 
of the balance of the decretal amount, but only of some instal- 
ments and'such application is within three years from the dates 
on which those instalments fell due, there can be little question 
asto whether, so faras limitation is concerned, the application 
is “within time” or “governed by Article 182(7) of the Limitation 
Act". The application. being one for the recovery of ceitain 
instalments, it is an application to enforce payments which the 
decree directed to be paid at certain dates and, consequently. 


() (1935) 1,1. В. 11 Luck. 276. 
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Article 182(7) applies in terms. Being made within three years 
from those “certain” dates, it is clearly “within time" under 'the 
language of the "Article. The real question, however is whether 
the application is! maintainable at all, but that is not a question 
of limitation. The root question on which opinion has differed ` 
is whether, after a default has occurred, the decree-holder is no 
longer entitled to execute the decree for any of the subsequent 


instalments, but must execute it, if at all, for the entire balance 


of the decretal amount and it is consequentially to ‘that question 
that the question of limitation has arisen. If it be still open to | 
the decree-holder to execute the decree for instalments he will 
be within time if he seeks so to execute it within three years from 
the date of the instalments concerned ; but if; after a default he 
can only execute the decree for the entire balance, which the 
law. will regard as having fallen due^as soon as the default 
occurred, he will not be within time, if three years-bave elapsed 
from the date of such default. The real question is what ‘the 
execution must be for, and when that question has been answered, 
the question of limitation will be found to answer itself. On the 
other hand, the question extends beyond limitation, for, if the 
consequence of a default be that the decree, so far as it provides for 
instalments, ceases to have effect, no application for recovery of 
cértain instalments, as such; will be after a default has occurr ed;- 
although it’ may be made within three years of -the date of the 
default. ' | 

So far as mere limitation is concerned, -there can be no doubt 
that when the application is for the recovery of certain instal- 
ments, the ‘Article applicable would be Article 182(7). When 
itis one for recovery of the ‘entire balance under the ‘provisions 
of thé default clause, it has Sometimes been debated whether 
Article 18: or Article 182(7) will apply, but, as pointed: dut іт 
the Order of Reference, it is immaterial which Article applies, 


"gecause the period of limitation is three years in either case. 


'According as the application is of the first kind or the second, . 
the starting point of limitation will be the dates of the instalments 
concerned or the date of the first default, and the period will 
be three years in both cases, in the first case under Article: 182(7) 
and in the second case, under that- Article or Article 181, which- 
ever applies. But the real ‘matter for determination is whether- 
after a default has occuried, the decree-holder' can any longer 
make an application of the first kind. ; А к 

We are accordingly of opinion that the question, as framed, 
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does not touch that basic diference of opinion of which the Cmn, 


divergence of views, expressed as regards limitation, has been 1946. 
only a consequence. The answer, as framed, must obviously  Ranglal.Agarwalla 
be in the affirmative, but it appears to us that to return that 
simple answer will not be to resolve the real difficulty which 
arises in cases of this type. For, after the bar of limitation is 
crossed and a decision obtained that, as constituted, the applica- 
tion is within time, the question whether it-is maintainable at 
all will have still to be faced. We, therefore, consider it right 
thatin order that the question may cover the really important 
matter which is at the root of the difference of opinion as regards 
limitation, we should insert in the question, after the words 
“would be due" the words "whether, after a default has occurred, 
any application for execution relating to subsequent instalments 
~ as such, is maintainable, and". We feel all the more entitled to 
do so, because the learned referring Judges have themselves 
‘discussed the matter which we propose to include “in the question 
and because, in any event, we shall have to deal with it in 
deciding the Revision Case itself which also has been referred to 
' us. The question, as amended would read as follows : 

"Where a decree directs payments of the decretal amount 
by instalments on particular dates and provides thatin case the 
defendant fails to pay any instalment at the stipulated period, 
‘the entire.decretal amount would be due, whether, after a default 
has occurred, any application for execution relating to subsequent 
‘instalments, as such, is maintainable and whether any application, 
made more than three years after the first default, but relating 
only to instalments which' fell due within three years of the date 
of- the application, is within time and is governed by Article 182(7) 
. of the Limitation Act. : 

The question actually referred’ by the Division Bench, about 
which we see no difficulty, if the application is otherwise maintain- 
able, have already been answered. It was not argued before us, 
ав it seems to have been argued in some of the cases cited, that 
Article 182(7) did apply to such an application as contemplated 
by.the question, but applied in a different way and with a different 
result. It has sometimes been said that when an instalment 
decree provides that tbe entire balance shall become payable on 
the occurrence of a default, the date of the default.isthe “certain 
date", within the meaning of Article 182(7), on which the decree 
"directs payment" of the entire balance to be made and accor- 
dingly, after a default has occurred any application for the whole 
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or a part of the unpaid balance?must be made within three years ` 
from the date of the default under Article r82(7). The answer 
to that argument is that a date which may or may not occur and 
which, when it occurs does so by chance, cannot bea “certain 
date"; secondly that a provision which declares that an amount 
shall become payable ор a certain date, does not “direct its pay- 


"ment" on that date; and thirdly, that for purposes of limitation, 


an application must be taken as it is and an application relating 
to instalments, whether it is maintainable or not, cannot be 
treated as one made on foot of the default clause. We are of 


‘opinion that ‘so far as limitation is concerned, an application of 


the kind mentioned in the question referred, is clearly governed by 
Article 182(7){and is within time. But the question of its maintain- 
ability remains to be considered. `` 

That question, in our opinion, depends entirely on the cons- 
truction of the particular decree concerned. Where the decree 
itself makes it. obligatory on the deciee-holder to execute it for 
the entire balance, if a default occurs, he cannot obviously adhere 
to the instalments and put the decree into execution for their 
realisationias such. A decree of this character fell to be consi- 
dered іп the case of Sib Das v. Kalka Prasad (1) where the 
provision was that “in the event of default, the decree shall be 
executed for the whole amount”. In such a case, no question 
of construction really arises. But, more often, the default clause 
is expressed in a declaratory, rather than mandatory, form. It 
either says that іп ће event of a default, the entire balance 


' “shall become due," or “shall become payable,” or again, “shall 


become realisable” ; or it expresses itself by reference to the 
decree-holder and says that he “shall have the power to execute 
the decree for the whole amount” or “shall have the liberty” to 
do so. With regard to default clauses of the last class, it may 
be said that they expressly give the decree-holder a mere option 
to demand immediate payment of the whole amount and if he 
does not take advantage of the option, which he is free not to 
do, the provision for payment by instalments is not affected. 
Even this distinction, however, did not avail in the majority of 
the cases decided by this Court, where it was held that inspite 
of the option, the decree-holder, if: he was not to be barred by 
time, would be bound to execute the decree for the. whole amount 
within three years of the date of the default, unless he waived 


(1) (1879) I. L. R, 2 All. 442. 


N 
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the option by Some affirmative act. But with regard to this 
class of cases also, there is no question of construction. The 
remaining class, however, of which the default clause in the 
present case is a specimen, does involve the question whether, on 


the language-used in the decree, the decree-holder has any option 
at all. i С i 


In our opinion, he has, and default clauses of this type must 
be construed to be of the same effect as those in which the decree- 
holder is given a liberty or option to enforce payment of the 
whole amount. uu 

“The proviso by which the whole amount of the decree be- 
comes due upon default in payment of any one instalment", said 
Petheram, C. J., in Ram Culpo Bhattacharji v. Ram Chunder 
Some (1) "isa proviso which, look at it how you will, is put for 
the benefit of the creditor, the decree-holder, and his benefit 
alone ; and when a proviso is put into a contract or security, and 
in ‘security’ I include: decree, forthe benefit of ‘one individual 
party, he can waive it, if he thinks fit.” ' 

The decree in that case provided that “on default in 
payment of any one of such instalments being made, the 
whole of the decretal money should immediately fall due”, 
and, in our opinion, it was rightly construed. Ап instalment 
‘decree, containing a default clause, consists really of three 
parts. First, there is the part which declares the amount due 
and it binds the decree-holder and the judgment-debtor equally 
and absolutely. Next, there is the part, providing for payment 
by instalments, and it is forthe benefit of the judgment-debtor. 


' Lastly, there is the part providing that in case of a default, the. 


whole of the unpaid balance shall become due, and it is for the 
' benefit of the decree-holder, whe is given a right to foreclose, as 
it were, the instalments. Such а provision, in our view, must, 
whenever possible, be,construed in favour of the decree-holder 
whose right to get immediate payment has once been interfered 
with by the order for instalments and the correct way to construe 
it is to hold in favour of an option, unless the language used in 
the decree clearly bars it. So it was held in the cases of Manin- 
dra Nath Ray v. Kanhai Ram Marwari (2) and Shankar Prasad 
у, Jalpa Prasad (3) and in our opinión, those cases were rightly 

(1). (1887) I. L.-R. 14 Calc. 352. 

(2) (1918) 4 Pat. L. J. 365. 

(3) (1894) I. L. R. 16 All. 371. 
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decided. A proviso in an instalment decree which merely says 
that in the event of a default, the,entire amount shall immediately 
become' due or payable does not we think, exclude an option in 
the decree-holder to take advantage of it or not to do so ; it 18 
not intended to be substitutive of the order for instalments in case 
of a default, but only to come into force as an alternative at the 
will of the decree-holder. 

But even if there bean option in the dectee-holder, what is 
the practical effect when a default has occurred ? On that ques- 
tion, a doctrine has been evolved by decisions of this Court for 
which we can see no warrant in principle. 

“Where there is an optional right to enforce payment of 
money,” observed Banerjee and Rampini JJ., in Sitab Chand 
Nahar ү. Hyder Malla (1) “such right may be waived ; but when 
it is not waived, or when there is nothing to show that it has been 
waived, limitation would run from the date when the right 
accrues”. ` 

It was observed in other cases that mere abstinence from 
doing anything ..............,...... OT Sleeping Over one’s rights could 
not constitute waiver add iste waiver could be established ‘only 
by proof of some affirmative act, such as subsequent acceptance 
of an overdue instalment, Some decisions even went the length 
of holding that acceptance of an instalment was tbe only way in 
which the option could be waived. These decisions overlook 
the fact that an option is always 'between two alternatives and 
when there is no evidence of any act, there is no justification for 
presuming that it was exercised in favour of one of the alterna- 
tives, rather than the other. In our opinion, the correct view 
is not that when there is no evidence of waiver, the option must 


.be deemed to have been exercised, but that when there is no 


evidence that the option had been exercised, it must be deemed 
to have been waived. When the decree-holder applies for reali- 
nation of instalments rather than for the whole amount, that 
itself is evidence that he does not wish to exercise his option or, 
to put it in another way, wishes to exercise it in favour of abiding 
by the instalments ; and unless there is something to show that 
he had previously sought to enforce the default clause, it із not 


‚ ‘easy to see how jt can be said that he must nevertheless be deemed 


to have doneso. An option to which a person is held bound 
and which he is deemed to have exercised unless he expressly 
waives it, is no option at all and the decisions of this Court, 


(1) (1896) І.Е. К. 24 Calc. 281. 
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appear to us to convert an option into an imposition. We are 
also of opinion that if the option can be waived, there can be no 
justification for holding that it can be waived only by one method, 
viz. acceptance of an over due instalment. 

What we bave said so'far has brought us to the position that, 
in our view, a default clause in an instalment decree, under 
which it can be, but not must be, executed for the entire balance 
in the benefit of the decree-hólder and merely gives him an option 
to avail himself of it, if he chooses, although it may: be expressed 
in the form that the-entire amount shall at once become due or 
payable ; and, -further, that he cannot be deemed to have 
abandoned his rights under the order for instalments and elected 
to rely on the default clause, unless there is clear proof of his 
baving done so. This, in our opinion, follows from general 
principles and the language of the decree, but not, as the peti- 
tioners contended, from anything contained in Article 182(7) of 
the Limitation Act. “It was argued on their behalf that since, 
in the case of instalment bonds, the legislature had enacted a 
general provision in Article: 74 which recognised a right of 
waiver, but it had made no such special provision in the case of 
instalment decrees, such a próvision recognising a right of waiver, 
must be deemed to be implied in Article 182(7). As to this 
argument, it is enough to say that the- ‘substantive rights of parties 
under а bond or а decree cannot be derived ki or sought for 
in the Limitation Act. 

If the only effect of a шайка default clause be to give the 
decree-holder an option to execute the decree for the entire 
balance and if he cannot be deemed to have exercised his option 
inthe absence of clear proof of having done so, we can find 
nothing in reason for still limiting him to the dafault clause and 
nothing in the Limitation Act to bar him from recovering any- 
thing under the instalments after three years from the default, 
provided.he is within three years from the dates on which the 
instalments fell due. So far as reason goes, it seems to us plainly 
unreasonable that what was intended to be a penalty against the 
judgment-debtor, should be converted into a penalty against the 
decree-holder and that although the decree-holder may wish to 
‘forbear from withdrawing the indulgence of. instalments from the 
judgment-debtor, the law should compel him to do so’ on pain of 
losing his money altogether. But the opposite parties, contended 
that such was in fact the law. It was said that even if the decree- 
holder had an option, the running of limitation against him did 
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not depend upon an exercise of the option but, was caused by 
the very fact that an option existed. If he was in a position to 
execute the decree for the whole amount, time would run against 
him, although he might be equally entitled at the time to adhere 
to the instalments. If he did not execute the decree for the 
whole amount within three years and secure his money, his 
parallel right to claim under the instalments would be extinguished 
as soon as his right to execute the decree for the whole amount 
had elapsed, he could have no surviving right to claim а part of 
the money under some of the instalments, for, the right to a part 
bad gone with the right to the whole. To the rejoinder that the 
matter was concluded by the principle laid down by the Judicial 
Committee in the case of Zasa Din v. Gulab Kunwar (1), it was 
replied that the present case came within the exception made by 
their Lordships in the latter part of their judgment. 

In our opinion, the principle laid down in Zasa Din’s case (1) 
applies to the case before us and the exception made by their 
Lordships does not. Apart from that exception with which we 
shall presently deal, we may point cut that the contention 
advanced by the opposite parties is selfcontradictory, for, while 
conceding an option on the one hand, it, on the other hand, 
negatives it. If, as they contend, the right to claim under the 
instalments must, in any event, be lost, because the right to claim 
the whole balance in one sum is lost, it is useless to say tbat 
nevertheless there was an option. The result contended for can 
happen only if the effect of the default clause be that a single 
default will operate to make the entire balance due ќо instanti, 
without, to adopt the language of Lord Blanesburgh in the case of 
Pancham v. Ansar Husain (2), “ any act of election, cancellation or 
other form of response of acceptance on the part of the mortgagees 
and even, it would appear, against their desire”. 

To say that such can be the effect of a default clause while 
admitting that there is an option under it, is to contend the 
impossible. 

In our view, once it is conceded that there is an option, the 
principle of Zasa Din’s case (1) can no longer be excluded. In 
that case, dealing with a mortgage bond under which the date 
of payment was at the end of six years, but which at the same 
time provided that in the event of default in the payment of the 
annual interest, the mortgagee would have power to realise the 


(1) (1932) L. В. 591. A. 376; 36 С. W. N. 1017; 56 C. L. I. 237. 
(а) (1926) L. В. 531. А. 187 ; 31 C. W. N. 324 ; I. L. К. 48 АП, 437: 
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entire mortgage money even within six years, the Judicial Com- 
mittee held that the money did not “become due” within the 
meaning of Article 132 of the Limitati:n Act merely by the 
occurrence of a default and that in spite of a default, the mortgagee 
had an option to enforce his security at once or wait till the 
expiry of the full term. The substance -of the decision is that 
the mortgage money did not automatically become due by the 
occurrence of the default, but had to be made due by the mort- 
gagee by an exercise of his option to callitin. The same prin- 
ciple must apply in the present case and fór the sime reasons 
as given by their Lordships which we need not repeat. Here 
too, the entire balance of the decretal amount did not become 
"payable" under the terms of the default clause, simply because 
a default had occurred, but hàd to be made payable by an exercise 
of the decree-holder's option. Since ‘the. decreé-holder did not 
choose to exercise his option, he remained -entitled to claim under 
the instalments, just as the mortgagee was held to have remained 
entitled to sue upon his mortgage on the expiry of. the fall term in 
Lasa Din’s case (1) 

We think that the exception madè by their Lordships in the 
latter prt of their judgment, besides being of a tentative character, 
does not bear upon this view of a decree-holder or mortgagee’s 
rights under an option or this position in law. In the case before 
them, the suit was for the realisation of the amount of the interest 

‘for any year which had not been paid. With reference to such 
а claim in such a suit, their Lordships observed that if the rele- 
vant Article of the Limitation Act had said tliat time would begin 
to run from the date when the cause of action arose, much might 
be said in support of the view that the suit would not be in time 
unless brought within the period of limitation as ‘calculated from 
the date of the default. Prima facie, this observation does not 
seem to accord very clearly with the. view expressed as to the 
ы of the default clause ; for, if the money did not “become 
due” till the option was exercised, equally could no cause of 
action arise till after the money had been made due by an exercise 


of the option and~the debtor had yet failed to рау. But- 


their Lordships | only: вау. that in. the event contemplated, 
touch might be said in favour of the .contention of the 
mortgagors and not that it would necessarily succeed. Besides, 
if there is this dictum in Zasa Dins case (г), there is another to the 
opposite ‘effect in-the case of Juneswar Dass v. Mahabesr Singh (2) 


(1) (1932) L К. 59 I. A. 376; 36 C. W. N. m 56 C.L. 23 
(а) (1875) L. R. 31. A. 1 ; LL, В, 1 Calc. 16 р f: 
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where a suit was brought. upon a mortgage in August, 1871, 


> owithin six years from the date of paym:nt (June, 1866), but 


“beyond „віх years, from the date (May, 1865), when an event, 
on the happening of which the debt could at orce be sued for, 
had happened. Their Lordships held that the -suit was governed i 
by clause 12 of the Limitation’ Act of 1859, under which : thë 
period of limitation was 12 yours from the date when the cause 
of action arose, but referring. to an argument founded on clause 
16, under which the period: was six years from the'same starting 


Е point, Sir Montague Smith observed that upon a construction of 


the bond there would be good reason for bolding that the cause 
of action hàd erisen within six years: before the commencement 
of. the suit. In the state of authoiity, we are of opinion that the 
ópposite parties сап derive no assistance . from tle apparent excep: 
tion made in Lasa Dim's case (1). : 

We are further of opinion that the exception cannot assist the А 


opposite parties for a clearer difference in the present case on the 


facts. The application of the decree-holders was for the recovery 
of certain instalments only. The opposite , parties could ‘not 
point to any Article in the Limitation Act which could be said 
to apply to the application and under which -the starting point 

жав “when the cause of action arose”. "They relied upon Article 
181 and the starting point, there mentioned, viz, “when the- right 
to apply accrües" and contended that for the present purposes 
it „жаз practically of the same effect. Although “when the right 
to apply, accrues” may mean "when it first accrues" and may be 
practically synonymous- with "when the cause of attion arose" , 


' we сап see no reason for the assumption that Article 181 could 


apply to the application made by the petitioners. So ‘far as 
recovery of the instalments, аз “such, are concerned, an applica- 
tion for that purpose comes clearly, as we have pointed out, under 
‘Article 182(7) and there is no room, whatever for’ application of 
the residuary Article. There is thus no provision ‘in the Limi- 
tation Act, applicable to the present case, under which the start- 
ing point is the same or of the same effect .'as considered ‘by 
‘the Judicial © Committee "and, accordingly, the exception made 
by their Lordships, ‘assuming it is a real exception, is not available - 
to the opposite parties. : 

‚То our mind, the distinction between Zasa Din’s ere r) and 
the case. “before. us, is this that there the claim which gould have 


(1) (1932) L. К. 59 I. A. 376 | 36 C. Wan, 1017 ; 86.C4La T. E 
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been:made on the.occurrence. of :the.default and the claim actually, 


made in.the suit brought, were е: same, v/s,. a claim for the 
entire mortgage money ;.and: since the limitation for both would 
obviously:be the-same, the Judicial. Committee said that if the 
starting point-bad. been -“‘when. the cause of action arose?,. i.e. 
cause of action for the entire money now sued for, the position 
might have been different, that isto say, the cause of. action -for 
the..suit before- them might have been said to have originated 
earlier. In the present case, the claim made in the application, 
viz. a claim for certain of the instalments, is ‘not the same as 
that which could have'' been! made!on! thé occurrence of the 
default, ofz., a ‘claim for the entire balance, and ‘not only is the 
limitation for the two’ different, but the’ starting: poiüt- under the 


Article applicable to the application, as made, is not anything. 


like “when the: cause’ of” action aróse",: І: the’ suit: which the 
Judicial Committee had before" them'was а suit for some amount 
of the annual interest due and their Lordships had said that the 
claim wasi ‘neither’ maintainable}-nor' within’ tintef:.theret’ might be 
some parallelisni-betwéen that süit ahd the’ present application and 


such decision might-perhaps be invoked- Ьу, Ње opposite parties in - 


their favour. 
For the reason given ее we hold that both on principle 
and authority,.the application: made by the petitioners is main- 


tainable, that it is governed by Article (82(7). of the Limitation - 


Acteand..that іс is--within time. Тһе answer to the quast on 


referrédpboth«as‘framéd by the: Division -Bench- and- as. amended. 


by us, must therefore, be in? ther affirmative as to-all-its 
parts... i | 

Itrémáins to” déál! with*the: Revision" Casé- itself, since: the 
application for'execution was thrown’ out'in пінг on” the’ grotind 
of limitation, nothing else was decided and thete’ is “néthing ‘else 
for us to consider. We do not think the Subordinate Judge was 

right in ‘holding that the application wa’ also ` based on'the default 
clause. The reference to the default’ was only’ а“ statement of 
fact and nota ground of ihe application? The~ application will 
now ` Бе `тёзїдгёй and dealt with in accordance with law and 
execution will ргосеей;:вобјесе: to ahy" other’ objection which! the 
pétitioners may have-taken ufder section 47 ofthe Civil Procedure 
Code. : | 

In the result, the-question. referred co a Full Bench,. and as 
amended by us, is answered in the affirmative as regards all its 
рапа. . The Rule is айв absolute. The orders of both the Courts 
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с . below аге set aside and it is directed that the executing Court do 


1946." . proceed to deal with the application on its merits in accordance 

Ran gla} Agarwalla with law. Since the objection raised by the opposite parties’ 

Shyamlal 7 Ташы. . had the support of the majority of the decisions of this Court, 
we direct that each party will bear its ow» costs Шошо 





Cha атан, F ` Biswas, J :—1 agree. 
Blank, J :—I agree. ' Lo EE 4 
` х А. т. м. E Rule made absolute. 
PRIVY COUNCIL 
Present: Lord Thankerton, Lord Simonds and 
; Lord Goddard. . 
P. C. " . SHANKAR DATTATRAYA PRABHA 'ALKAR , 
1945. AND OTHERS 
VÀ ; y R p. 
November, 13 & 14. | : 
Demi "THE MUNICIPAL CORPORATION OF THE: 
s CITY OF BOMBAY AND ANOTHER. ME 
[Ох APPEAL FROM THA HiG: COURT OF JUDICATURE 
‘ at Bompay.| | 


City of Bombay Municipal Act (Bombay Act No. LII of 1888), section ag7— 

‘Regular line of a Street,’ meaning of—If it ts the same ‘thing as the: 

' boundary line of a street. 

Section 297 of the City of Bombay Municipal Act, 1888, Is dealing ч with 
the building line of a- public street, as distinguished from ‘the boundary line or 
intended boundary line of a public street. 

The boundary line of a street is fixed prior to actual construction, and 
the regular line of the street is prescribed after it has come into existence. ў 
Тһе regular line of a public street, therefore, do»s not mean the boundary 
line of a street or the intended шу: line of a public street to be 
constructed. 

Privy Council Appral No. 60 of 1644 against the judgment and 
decree of the Bombay High Court in its Civil Appellate Jurisdiction 
dated the 1st April, 1944, affirming a judgment and decree of the 
Court in its Original Jurisdiction, dated the 16th of October, 1942. 


- The material facts will appear from the judgment. pud 
Sir Thomas Strangman К. C, S. Р. Khambatia and e Af. К. 
Jaya&ar for the Appellants. 
‘ J. Millard. Tucker, K. C, and W. W. К, Page for ‘the 
р Respondents, 
"Ce ATY. . 
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Their Lordships’ judgment was delivered by 

Lord Thankerton :—This is an appealfrom a judgment 
and decree of the High Court of Judicature at Bombay, in its 
Civil Appellate. Jurisdiction, dated the rst April, rg44, which 
affirmed a judgment and decree of that Court in its Original 
Jurisdiction, dated the 16th October, 1942, whereby the suit for 
the appellants against the respondents was dismissed. 

In the suit the appellants challenged the actions of the second 
respondent, who is the Municipal Commissioner for the City of 
Bombay, purporting to be taken under the city of Bombay Muni- 
cipal Act, 1888 (Bombay Act No. III of 1888) in the course of 
developmen’ of the Mahim “District of the City, and, іп parti- 
cular, of an area, which included the land now occupied by the 
Sivaji Park, and the surrounding land. which included the plot 
of land now owned by the appellants. ‘The appellants originally 
challenged the бола jides of the second respondent, who may be 
referred to as the Municipal Commissioner, as well as tbe validity 
of his actions, but the former ground was no юа maintained 


- before this Board. 


In 1918 tbe Municipal Corporation cf Bombay, who are the 
first respondents in this appeal, resolved to proceed with a 
scheme for the development of the Mahim District, which pro- 
vided for an open space or park for recreational purposes to be 
known as Shivaji Park, abutting on the sea on its western boun- 
dary and-to be otherwise surrounded by a residential ares. Among 
thelands, the acquisitions of which, was rendered necessary by 
the scheme, was a plot of land containing 4,:428 square yards, 
owned by one- Mantri, and lying to the north of the proposed 
park. Ап agreement was made іп 1:92: between the Municipal 
Corporation and Mantri, under which Mantri agreed to surrender 
the major portion of his plot, in consideration of the retention 
by him of the remaining portion, and the conveyance to him by 
the Municipal Corporation of an adjoining plot. As the result 
of this agreement Mantri became the owner of a rectangular 
plot containing 1,400 square yards, with a frontage to the north 
on the бо feet road which was to be constructed as a part of 
the scheme, and this plot became Plot No. 141 of the ^ Shivaji 
Park Scheme; In 1923 tle special engineer in 'charge of the 
development works asked Mantri. to agree -to certain restrictions 
on building, including a restriction on building -within 15 feet of a 
public street, but Mantri did not agree. Mantri died in 1926, 
and his legal representatives sold his plot to Shamrao Ragbunath 


351. 


V— 


Shankar Dattatraya 
Prabhavalkar 


9. 

The Municipal Cor- 

poration of the city 
of Bombay. 


December, 19. 


352 
Р, Pcr 
1045; 


| Баа. "Datidtraya 
Prabbayalkir 


The Mûüniotpa 1 Cor-- 
poration ‘of есу 
of Bombay? 


Lord: Thaviherton, 


THE CALCUTTA -LAW JOURNAL. | Vox. 817 


Raote, the contract being compeleted by two deeds iof conveyance, 


. inifavour- of the purchaser, both dated -the: oth :.Septembery, 1932, 


the first :deed being a-conveyance from Mantri's representatives,. 
and.the second from: the Municipal Corporation.. Under these: 
conveyances the purchaser .acquired a freehold: estate іп: the 


plot, no: restrictions: being,.imposed- by: the terms- of the- deeds" - 


on the user of the property. In.1940 Raote-sold. ће plot- to ~the: 
plaintiffsvin the present suit, which ‘raises questions as to -the power 


of. the:Municipal Commissioner to: impose building .restrictionge іп: 


respect of:therploót. - T 
7. 1071935, the Municipal; Corporation approved sof the construc- 


. tion'of a 40 feet road, and: the: lay-outn of plots: near ‘the Parks, 


and the application to ће plots" of: certain - restrictions, for which. 


" purpose the plots: were : not to: be sold. outright, but: w:re‘to’ be 


leaseds:subject ‘to: restrictions - which: "would thereby. be legally. 
enforceable:. The до feet !road was to: runiparallel to: and-to;the. 
south.of the бо feet road already : appréved: of,. and: would: adjoin. 
the appellants’. plot on its southern boundary.’ The. other- plots. 
inthe District were leased subject to covenants restricting; the’ 
height of the buildings, and- requiring’ the. lessee! to. ‘leave. 5, feet 
open space. between thé building and the roads. . . 

‚ IniMárch,.1939, Raote:gave. notice as-. required by: section 337 
of the Act "of. his intention: to build upon his: plot,, accompanied 
by:a plan which.showed-a-space of 10:feet belween- the: proposed 
buildiRg and: each: cf- the бо feet and до feet г. ads ^ Raote- did 
not prcceed with hi» application, but sold the plot -to the appellants 
in 1940, and completed; the agreement by conveying | he ‘plot to 
them: by:deed dated the rgth December, 1940. 

Оп. the rath August, 1940, the first appellant. gave otic 
urider:section 337 of the: Act of- an intention to: build on: the plot, 
accompanied by plans; which showed .four. proposed «buildings; 
two of which-were to be constructed: right ир (о, the бо ‘feet road; 


. andtworright up'to: the: 40 feet road. At first the- Municipal 


Co» missioner and his-staff seem to» have proceeded on: the view 
that, in the light of the freedom from restiictions of the. appel- 
lants; plot, they were unable to insist on the proposed buildings 


` bei: grset back from the two roads; and,.on .the’3rd September, 


1940, intimation of disapproval under section 346 of the: Act-was 
sent to the first appellant by the City: Engineer,.in which,:after 


setting out the: grounds‘of disapproval, which related. to details not- 


concerned with the present question, the notice stated : 


"Subject? to*your so modifying;your intentions. as to obviate 


ъ 


{ 


А 


` 


Мо. rJ] - . PRIVY council. 


‘the : before-mentioned - objections, and nieeting ту. requirements, 
and not otherwise, you. will be at liberty to proceed. with the 
said building at any time: before the 3rd day of, September, 1941, 
but not s» as to.contravene any of the provisions of ;the said 
Act, as amended as aforesa d, or any rule; regulation- or bye-law 
made under that Act at the time in force". - 

-On the 7th September, 1949, .the City Engineer, to whom a 
-a method of'securing that . the appellants ; should ‚conform 1o the 
‘building ‘lines that has „been imposediin the. сазе. of Һе neigh- 
" bouring. plots had now occurred, wrote, to the, Municipal , Commis- 
-sioner.in reference.to «the appellants’ buildirg .proposalsa letter, 
in which he. said; “We can compel.tbe „owner. to leave open 
spaces in the.frontand rear by .prescribing lines as shewn on the 

plan, under section 297(:)(а) of the Act. : This..is the first time 
that lines are to be.prescribed on these . newly. constructed roads. 
‘Your-sanction:-is requested: to prescribe the lines. А 1 tter will 
be sent to-day in continuation of the” previous intimation . stating 
that .М. C.has been pleased to- prescribe regular lines and .no 
work can be allowed within the . prescribed lines". Оп ,.considera- 
«tion of this letter .and:the- plan .referred.to, „on , which. the :lines 
proposed to be prescribed were shewn. in.red, the Municipal 
Commissioner .approved of Һе proposal ,and, in accordance 
"with -bis..usual. procedure ,under section .297(1)(a),, endorsed -his 
-approval.on .the -City;Engineer's letter. „Оп the gth :September, 
1940, ‘the City Engineer.wrote to the first appellant stating, that 
:the.Muncipal Commissioner had been.pleased to ;precribe . regular 
lines .of street, on {һе 4o.and бо feet,roads, -and requesting him 
,to .ascertain-from:his- Office Assistant Engineer Survey.the new lines 
prescribed and to, modify: his,work accordingly, which should be 
clear of. these lines, : as also .that ‚по work .would · be.,allowed to 
be constructed within the sanctioned lines Of sthe,street. It may 
vbe added: that Һе тедшаг ‘lines, of street thus prescribed required 
an open space of .15-feet .to be left between . the building and 
:the.roads, the construction of which was practically complete by 
. this time. After some correspondence and interviews ibetween the 
.parties, the.present.suit was .filed. Эу the. vappellante, on the 8th 
‘March,. 1941. 

"The appellants, whose;suit has;been. dismissed in both - Coutts, 
-Tested their appeal . before this Board .on -two . alternative grounds, 
un the:first. place they maintained that, on a .:proper .construction 
-of the iclevant sections..of the;City of -Bombay Municipal ,Act, 
the regular line of a public street, which may be prescribed under 
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section 297(t)(a) of the Act, means the boundary line ‘of a street, 


'or the intended boundary line of a street as ultimately to be 


constructed and that it does not contemplate what is. commonly 
known as a building line, which may,’ but more probably will 
not, correspond With such boundary line of the street, but will 
lie within the adjoining plots of land at a prescribed distance from 
the- boundary line ` of, the street. This contention presents a 
question of. statutory construction. If the contention succeeds, 
it ів, clear that the regular lines prescribed by the Municipal 


‘Commissioner in September, 1940, do not conform to the boun- 


dary lines of the бо feet and до feet roads. In the- ` event of 
their failure in their first contention, the appellants alternatively 


. maintained, that the regular line of street for these two roads had 
-already been prescribed at the time when the constructión of the 
-roads was approved of by the Municipal Corporation long before 


1940, and that under section 297(1)(b) the Municipal Commissioner 
was not entitled to: prescribe a fresh line іп 1940 without the 
authority of the Corporation as therein provided. This conten- 


"tion mainly raises.a question of fact. 


-On the. first contention of the appellants ine material sections 
of the Act are as follows :— - ' 

* 9 (ж), ‘street’ includes any Nigbsiy and any causeway, у, bridge, 
sauce arch, road, lane, footway, square,. court, alley or passage, 
whether a thoroughfare or not, over which-the public have a.right 
of passage or access or have passed and had access uninterruptedly 


-fora period of twenty years; and, when there is a- footway as 


well as a carriageway in any street, the said term includes both: ; 
; 3 (x) ‘public street’? means any street heretofore ‘levelled, 
paved, metalled, channelled, sewered, or repaired by the corpora- 


- tion and any street which becomes a public street under any of the 
-provisions of this Act ; 


- , 289. (1) АП streets within the city, ‘bein or which at any 
time become public streets, and the pavements, stones and other 
materials thereof shall vest in the ошак and be under the 
control of the Commissioner. -- 5s 

> (2) The Commissioner shall from.time to time cause all such 
streets to be levelled, metalled or paved, cbannelled, altered and - 
repaired, as occasion shall require ; he may віѕо. from time to 
time widen, extend or otherwise improve any such street .or cause 


` the soil thereof to be raised, lowered or altered- and may 


place and keep in repair fences and posts for. the - safety of foot 
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‚+ Provided that no. widening, . extension, or -ather, -improyement Pec 

of a:public street, ; the aggregate cost of which will, „exceed, five Tigas, 
thousand rupees, shall be undertaken .by the Commissioner ‚ Shankar De "Dattatraya 
unless or until .such undertaking, has, been, authorised by the Prab havalkar 


corporation, - ‘The Municipal Cor- 


‚ 291. һе Commissioner, ET authorised by. the corporation . ‚ poration ofthe City 
-in this bebalf, may at any time— | Uu t Bombay. 
» (a) lay out and make a new public street; . " з, bord Thanker{on, 
(b) agree with any person for the making.of a street. | for "publi = 
use through the land of such person, . either entirely. at the expense 
. of such person or partly at the expense of such person and , partly 
at the expense, of the corporation, and that such .street shall be- 
conte, on completion, a, public street. 
(с) declare any street made under ап, improvement scheme 
,, duly executed in pursuance of the provisions of. the City of. Bombay 
_ Improv,ment Act, 1898, or the Сцу of Bombay Improyement Trust 
Transfer Act, 1925, to bea public street. : 
2,296. (1).. The Commissioner may, .subject „tọ нш 
_of Вебпоп$з 9o, 9r апӣ,92 i 
(a) acquire any land required . for е, purpose of, opening, 
. widening, extending or, otherwise improving .any public street,or of 
| making any, new public street, and the buildings, if апу, “seeding 
; upon such land;  . 
о. (D), acquire, in addition to ithe. said, land, РЕ the buildings, if 
c. any, standing thereupon, ali such land with the buildings, if сапу, 
mending thereupon, as it shall seem expedient for the corporation 
; to acquire outside of ће regular line, or . of T intended, egular 
lime of such, street ; . 
(c) lease, , sell ог otherwise dispose of. any land or. bling 
рне under clause (р). _ 


PRESERVATION oF REGULAR LINE IN- риш. Sra Е 


"agi. (1) The. Commissioner may—. p. 

, (а). preséribe а line, on each side ‘of any. public street ; ; 
© ( (b),fFom time to time, but subject, in each сазе о hig..receiving 
the ped of the corporation in that behalf, prescribe „a . fresh 


‚_@) unless, at, least, one .inonth, before the, «meeting. of, the . 
E < радон at, which the matter is. decided, public - notice, of. the 
1. proposal has been given by the Commissioner ‚Ьу, advertisement 
in local newspapers.as well ав inthe Official Gazette, and -special 
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notice thereof, signed by the Commissioner, has also been put 
up in the street or part of the street for which such fresh line is 
proposed to be prescribed, and 

(ii) until the corporation have considered all objections to the 
said proposal made in writing and delivered at the office of the 
municipal secretary not less than three clear days before the day 
of such meeting. à 

(2) The line for the time being, з льга shall be called ‘the 
regular line of the street’, 

(3) No person shall construct any portion of any building 


-within the regular line of the street except with the written permis- 


sion ofthe Commissioner, who shall in every case in which he 
gives such permission at the same time report his reasons in writing 
to the standing committee. 

298. (1) Ifany part of a building abutting on a public street : 


- is within the regular line of such street, the Commissioner may, 


whenever it is proposed 

(a) to rebuild such building orto take down such building to 
an extent exceeding one half above the ground level, such half to 
be measured in cubic feet ; or ` 

(b) to remove, re-construct or make any addition to any 
portion of such building which is within the regular line of 
the street, in any order which he issues, under sections 345 or 
346, concerning the rebuilding alternation or repair of such build- 


-- ing required such building to be set back to the regular line of the 


street. 
(2) When any building, or any part thereof within the 
regular line of a public street, falls down, or is burnt down, -or 


- js taken down whether under the provisions of sections 351 


or 354 or otherwise, the Commissioners may at once take 
possession on behalf of the corporation of the portion of land 
within the regular line of the street theretofore occupied by the 
said building, and, if necessary, clear the same. 

(3) Land acquired under this section shall thenceforward 
be deemed a part of the public street and shall vest, as such, in the 
corporation. 

299. (1) Ifany land not vesting in the corporation, whether 
open or enclosed, lies within the regular line of a public street, 
and is not occupied by а building, or if a platform, verandah, 
step or some other structure external to a building abutting on a 
public street,.or a portion of a platform, verandah, step or other 
such structure, is within the regular line of such street. i 


Vor. 8т.] +. PRIVY COUNCIL. 


-The Commissioner may, after giving to the owner of the land 
or building not less than seven clear days written notice of his 
intention 80 to do, take possession on behalf of the corporation of 
the said land with its enclosing wall, hedge or fence, if any, or 
of the said platform, verandah, step or other such structure as 
aforesaid, or of the portion of the said .platform, verandah, step 
-or other such structure aforesaid which is within the regular line 
of the street, and, if necessary, clear the same: and the land so 
acquired shall шейн be deemed a part of the public 
street”. , 

Their ОКЕ with the opinion of all the learned 
Judges of the High-Court that a consideration of the ‘terms of 
section 297, and of its setting in the Act, shews conclusively that 
section 297 is dealing with the building line of a public street, 
as extinguished from the boundary line or intended boundary 
line of a public street. In the first place the definition of “public 
street” in section 3 (x) relates to a street that is already i in existence, 
and this definition applies to section 297 ; this. may be contrasted 
with section 296(1)(b), which shows that the expresssion “іп- 
tended” is used when appropriate. In short, the boundary line 
of a street is fixed prior to actual construction, and the regular 
line of the street is prescribed after it has come into existence. 
In the second place, ‘all public streets are ' vested by section a8o(r) 
in the Corporation, and no one is entitled to build upon them ; 
therefore section :97(3) would be mere surplusage, unless it 
relates to. building on land out with the boundary line of the 
street, but within the regular line of the street, and the same 
comment applies to section 298(r), and sub-section (3) of that 
Section must apply to the vesting of land acquired outside the 
boundary line of the street, as, otherwise, it must have been 
acquired under section 296(т), subject to compensation. Sec- 
tion agg(1) must also apply to land outside the boundary line 
ofa public street. These reasons appear to be sufficient for the 
rejection of the appellants’ contention, but their Lordships may 
add that they are in agreement with the reasons stated by the 
[акеп Judges of the High Court. 

* As regards the alternative contention of the appellants, the 
proposed бо feet road was shown оп the plans submitted and its 
construction was sanctioned by the Municipal Corporation by its 
resolution of the asth November, 1918, and the proposed 4o feet 
road was similàrly sanctioned by the resolution of the Municipal 
Corporation dated tbe 190 September, 1935.. A perusal of these 
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resólutións orf: the reports "upon" which" they" (pfoceeded "makes 
clear “that; while the boundary’ Ліпе of thé: proposed 'róads''is; 
approved' of as shown on the plans, there" is- no refétence- at all 
to the "fegular^line of the street" in relation to these’: roads; 
eithér'in-thé reports or oti. the plans. Indeed, thé: only ‘reference’ 
to this mattéris to’ be found in'a sentehcé in the report of the 
Roads Committee dated ‘the ‘roth August, 1918, which ` states 
“In the'casé ' of "existing public roads, ‘which ‘are ‘proposed ' to Бе: 
widetied or'altéred under thé:scheme, the lines will: be ! ‘prescribed" 
as.the revised regular lines". These cases would clearly: fall 
undér весіоп' 297 (1) (b) and" would’ not;include*'the proposed 
65: feet road. Accordingly, itis cléar that regular lines’ об ће. 
street had not been already "prescribed for the 6o'feet and 40-feett 
roads prior’ to -the action ‘of the» Municipal’ Commissióner!'in* 
Septeinber, 1940, which is' challenged “by the' appellants, : and the’ 
altétnative’conténtion’ of'the appellants also fails. - 

Their Lordships will ‘accordingly ‘humbly: advise‘ His Mane 
that’ the ‘appeal :should bé dismissed ‘ arid "that ' the-'judgments" 
appealed'against'should be affirmed. The? Appello will ‘pay Һе“ 


respondents” costs: of the appeal. - 


т; І. Wilson & ‘Co.'s © Solicitors for the Appellants: 
7 Sanderson, Lee & Co.: Solicitors for the Respondents, 
Re M. 7 ' ig Appeal dismissed. 
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APPELLATE CIVIL, 


Bifore Mr. Justice Syed Nasim АЙ, and Му; Justice 
- R., С. Mitter. 


THE COMMISSIONERS OF BURDWAN 
| MUNICIPALITY 


0. 
“MESSRS. ВАТА ‘SHOE’ & CO. LTD.* 


Bengal Municipal Act (Act XV B.C. of тоза), sections 123(1) ciais (Р 
section 182 and Schedule 1V—Municipality, if can tax any company under 
item I, Schedule. 1V—Item rorzif to be applied to retail shops of a com- 
pany having а paid up capital. 


Appeal from Appellate Decree No. 329 of 1915 against -the decree of 
М. №. Sen Gputa, Esq., District Judge of Burdwan, dated 3oth of . December, 
1944, ‘reversing the "decres of A.C. Ghose, Esq. ” Munsiff, and Comet purawan, 
dated the-29th:/óf February, 1944: 7 


е 


Vor. 81.) 5 HIGH COURT: 

Thé:Bata:Shob Cotipany Limited inanufaótures shoes etc. In visui eed in 
24-Parganas'"and' has two rétail. ‘shops within :tlie' limits! of! the’ Burdwan’ 
Municipality foz-the sale of: ‘goods manufactured. іп Batanagore.: The paid up 
capital of the company is Ва 10,00,000. The comnissioners of the said - 
Municipality in exercise of powers vested under section 123(1) clause (f) of the 
Bengal Municipal Act of 1932 passed a resolution for imposition of a tax on 
trades, professions and callings and fixed the tax at the maximum rates ' men- 
tioned ‘in the! Schedule! IV- of’ the ‘Act. ' Thereaftér the Maunitipality 'made a 
demand on the company- requiring it -to- pay half yearly the sum of »Rs; 100. ` 
The Company objected to the imposition and two. questions arose, namely (т). 
whether the commissioners of » ‚апу Municipality governed by the Bengal 
Municipal Act, 1932 could at all impose on any company, association or body ` 
of individuals a tax of the description mentioned in item No. 1 of Schédule IV, 
and (a) that assuming ‘it could,’ whether the respondent company is liable toʻ- 
pay ‘what is mentioned’ in item‘No, т or iteni: No. 4 of ‘that: "Schedule, ‘in view 
of the inclusion of both these and other items ‘within the. resolution of the . 
Municipality : 


Held; that Itém'No.' І does’ not ‘contain an exhaustive! list of:trades : 
or professions and callings; those general ‘words: have.the:same' effect as if 
there had been such an exhaustive list. ‘The contention that-sections 123 (1) (f) 
and 182 require that trade, professions and callings- must- be specified in the - 
schedule and as that has not been done in Item No. 1 thereof,. no tax can be 
levied by any Municipality i in terms of that item, cannot be accepted, especially 
asItem No. 1 stands after the amendment of the 16th December, 1940. ' 


Corporation’ of Calcutta v. Standard Marine Inswrance Co. (1) and 
Municipal Commissioners of Barcnagore v. The Bardnagore ‘Fute Factory 
Co. Lid, (a) discussed. ` 


Clark v. The Chairman of Jalpaiguri Municipality (3) followed. 


That items Nos. 2 to' 4 of ‘the Schedule IV must have ‘been intended to -` 


cover those persons whether natural or artificial who do not fall within the 
description mentioned in item No. 1, namely those having а paid up capital, 
companies, associations or bodies of individuals with paid up capitals are 
treated as a class by themselves and maximum rate of tar Is’ fixed with’ 
reference to the paid-up capital, ‘the nature of their trading activitles or the ' 
volume of. their business withih'a particular Municipality is immaterial. : 


Tenant v, Smith (4) followed. 
Appeal by tlie Defendants.” : 
Suit for refund of money. , 


The material facts appear fróm thé judgment. 


(1) (1895) I. L. R. 22 Calc. 581, 4 

(а) (1937) 65 C. L. J. 156 ; 41 C. №, N. 662. 
(3) (1937) 41 C. W; N. 1022; 

(4) (489a) L'R? А. C: £5o^*- "EK ' UE И 
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Суп. Messrs, Atul Chandra Gupta, Gopendra Nath Das, Monindra 
1946. Nath Ghose, and Hemanta Kumar Mitter for the Appellants. 
The ЫРА Dr. Sarat Chandra Basak and Mr. Shyamapada Majumdar 


of Burdwan vuni- for the Respondent. 


Bee C. А. V. 
Mese Ба ata S hoe The following judgments were delivered : 
Mitter, J :—The Bata Shoe Company Ltd. (hereafter called 
February, 1. 


a the company) is a company registered under the Indian Соп" 
І - -panies Act. Its paid up capital is Rs. то,оо,ооо. It manufac- 
tures ‘shoes and other footwear ‘at Batanagore in Twenty four 
parganas. It has two retail shops within the limits of Burdwan 
Municipality from which it sells a part, may be a very small 
part, of the goods manufactured at Batanagar. The commis- 
sioners of the Burdwan Municipality exercised the powers given 
by section 123(r) clause (f) of the Bengal Municipal Act of 1932 — 
(hereafter called the Act) by passing a resolution at a meeting held ` 
on the 27th February, r941, for the imposition of a tax on trades, 
professions and callings. The resolution mentioned all the different 
items of schedule IV of the Act as worded before the amendment of 
1940 and fixed the tax at the maximnm rates mentioned in the said 
schedule. Item No. r of that schedule had been amended ina 
material manner by Notification No. 1662M dated the 16th 
December, 1940, issued by the Provincial Government under the 
powers given by section 557 of the Act, but the parties before 
us have waived all points of technical nature and have asked us 
to proceed on the footing as if the resolution had embodied item 
‘т of that schedule as amended on:the 16th December, 1940. 
After the said resolution had been passed the Municipslity made 
а demand on the company requiring it to pay half yearly the 
sum of Rs. тоо. The company paid Rs. 200 for the two half 
years of 1941-42 under protest and then filed the suit in which 
the appeal arises for refund, contending (т) that the Municipality 
had acted illegally, and (2) that іа any event it was only liable 
to pay the amount mentioned not in item No. x but in item No. 4 
of Schedule IV of the Act, as its shops within the Burdwan Muni- 
cipality were only retail shops. Besides controverting those 
points the commissioners of the Municipality contended that 
the suit was barred by limitation. The Munsif decided all the 
points so raised against the company and dismissed the suit. 
On appeal the learned District Judge held that- 
(т) that the suit was not barred by time, and 
(2) the commissioners had acted illegally, inasmuch as they 


к 


Уз. gi] HicH‘courRt. ` 


had not dealt with the application for review made by the company 
under section 148 of the Act in accordance with law. 
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Civit, 


1946. 


The learned District Judge оп that. view of the matter did түе Commissioners 


not decide the other points. After the hearing had proceeded 
for some time the learned ‘Advocates’ appearing for both the 
parties stated before us that it is the desire of the parties that 
we should give our decisions on two points namely (т) whether 
the commissioners of any Municipality governed by the Bengal 


- Municipal Act of’ 1932 -соша аг all impose on any company, 


association or body of individuals a tax of the description men- 
tioned in item No.1 of Schedule IV and (i) that assuming it 
could, whether the respondent’ company is liable to pay what is 
mentioned in uem No. 1 or in item No. 4 of that’ schedule, seeing 
that the commissioners of this Municipality had included both 
these items (as-also the other items) of schedule IV In their 
resolution of the 27th February, 1941.` To enable us to decide 
those two questions Mr. Gupta appearing for- the commissioners 
concedes that the questions of limitation-had been rightly decided 
by the learned District Judge and Dr. Basak appearing for the 
company concedes that the learned District Judge -is wrong in 
holding that his client’s рааш for review had been neon 
rejected. 

The first question depends upon the effect’ of* sections 123(1) (9, 
and 182 and item- No. т of Schedule Iv оё Ње Act. 

Item No. 1 of the schedule as S enne on the 16th December, 
1940, is as follows :— 

-" Company or association. ог Бау of individuals,’ which 
exercise any trade, profession or calling ‘whatsoever for profit 
or as a benefit society of which the paid up capital is шнын 
{О,евевв +в... ” 

Тһеп follow the different maximum rates of half yearly tax. 

- Before the said amendment it ran thus ;— > ` 6 

“Company transacting business within the: municipality for 
profit or as a benefit society of which ше pee "P ney is- sae 
Tent to Rs... ” 

Then followed the different maximum rates of tax which were 
not altered by the amendment of the-16th- Decembér, 1940. The 
omission of the phrase “within the mudicipality" in tha ttem- as 
amended in 1940 is not material. In view of the кешр of 
section 182 it was а mere repetition: 

The contention of the Advocate appearing for the company 
is that sections 123(1) (f) and 182 require-that trades, professions 
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Civit: „and callings must be specified, ‘that і is to.say.described in detail, in 
,1946. “the schedule апа аз that.has not.been done in item No. г. there- 
d 


s The Commissioners - of no tax can be levied by. any Municipality in terms. of, thatitem. 
-of Burdwan, Muni- , The contention of,the Advocate appearing for the commissioners 
e pality is: (a) that:the phrase . “trades, -professions and .callings, specified 
Magar “Bata Shoe | „in Schedule IV” occurring in.those two sections is to be read, -as 
aae “trades,, professions and callings as specified in, Schedule IV,”, and 
Miti. ў. (b) alternatively, if the company's contention , be accepted, item 
24 No. т.аз it stands after the amendment of the 16th December; 1940, 
‚ has satisfied the requirements of section ,123 (1) (f) and, 182. 
, Section 123(1) (f) empowers,.the commissioners, of а, Munici- 
ке toimpose “а tax on trades, professions and. callings , speci- 
» fied. in Schedule IV;” and.section 182, which is, the charging 
‚ Section, requires every .person who exercises in, the ,. Municipality 
«any of the professions, "trades or calling Specified in Schedule. 
IV" to take,out a license and :0 pay the. tax imposed under. sec 
tion.123(1) (f) by „the commissioners. The said. schedule,;can 
‚ be altered. or added to by, notifications, issued by the Proyincial 
Government, (section 557), , and, the, schedule ; so, altered. by; the 
Provincial. Government is as much а part. of the. ; Act, ag  the;. ori- 
“gal schedule, which had been enacted by ‚Ше. Legislature, itself, 
This fact is in our judgment very material. The different ;.jtems 
,of that- schedule stand,on the same footing , as the. sections ‘of the 
Act itself. As -the tax,is to be a „tax, on persons who cexercise 
‚ trades, professions or -callings the, Proyincial Goyernment can- 
not by an amendment, either by addition to ~or ‚by way., of -alteras 
; ction of that schedule as enacted by, the Legislature. itself,’ include . 
‚-ап item which has no, connection with trade, ., professions or: 
‚ calling”. ‘That,is the,, manifest, ипшапоп, en, the ;-powers of a tne 
Provingial Government and is the only limitation. The, агер: 
ment of, item, No..1 made by the, notification - ‘issued. by the 
Provincial Goverument.,on . the, 16th : Decamber,. 1940,,.5atisfies 
the, test, for, jt refers not to a ,company,. association, or, body оѓ 
individuals simpliciter, but, to a .Ссотрапу,: association .or. body: of 
individuals exercising trades, profession or, calling. One, of the 
„х reasons given in case of ,,Corporation..of Caltutta.,v,,. Standard 
Marine, insurance. „Со. (т) оп which tne; company, relies, doeg, not 
; therefore apply to` the, case before us. The. other : reason, given 
_, therein, does not also. apply. Moreover, there -are. some observa- 
tions therein to which we will tefer-herpafter, which, in. our opinion, 
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supports to a considerable extent the alternative contention of the 
Municipality. 

That case was under the Calcutta Municipal Act- a of — 
The charging. section—section 87—required ' “every person who 
shall exercise in’ Calcutta'any of the professions, trades or 
callings prescribed in the second schedule shall ' annually take out 
а license and shall pay for the same. such sum as in the second 


' Schedule mentioned", Its language in part ‘materia with section 182 


read with 123(:) (f)-of the Act we are considering, execpt that in 
the latter the word "specified" occurs in-the place of the word 
‘prescribed”, and же take it that one is &isynonym for the other. 


, The second schedule placed licenses i in seven classes, Class I and 


Item No. (a) of Class II : mentioned\ “ Joint Stock Companies”. 
Simliciter, that is, without giving any indication as to whether 


they are to be trading companies or not, or whether - they are to 


be companies which can be regarded as “exercising” (professions 
Ог callings. Generally speaking the other items of class II and 


` the items of the other classes indicate more or less’: ‘precisely the 


nature of the trade, calling or profession. - Merchants- and 
wholesale and retail traders, however, aré mentioned without any 
reference to-the nature of their trade and item (2) of class VI is 
"Every keeper of a shop or place of business not included- in any 
other class".. Petheram С, J. and Beverley, J. held that a Joint 
Stock. Company cannot be taxed simply because it is a company 
and that thé tax can only bz imposed on a- Joint Stock Company 
which carries on опе of the taxable businesses. They also held 
as'a-matter of construction that the businesses “prescribed” are those 
mentioned in-other parts of the second schedule and a Joint Stock 


‘Company, which is included in the term person, would only be 


liable.to-be taxed if it carried on one of those businesses. Ia 
the course of the judgment they observed that there were “по 
general -words to be found in it (class I), which would be wide 


-enough to include such a “business” (e.g. insurance business). 


It-was possible to- put the construction on the words occurring 
in Class I, which they put upon it, only. because there, were no 


general words ; that is to say, words which would. include every — 
trade or. - business, used in qualifying class 1 as it stood. In’ "He 


case before us there are general words namely—‘‘which exercise 
any trade, profession or calling whatsoever for profit” in item 
No.1 of Schedule IV of the Act. It. seems to us: that those 
general words were introduced in view..of..the. observations of 
Patterson, J. in the case of The Municipal: Commissioners of 
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Baranagore v. The Baranagore Jute Factory Со. Limited (т). There 
would not have been any scope fòr argument on behalf of the 
respondent company, if iem М№о -т had contained an exhaustive 
list of trades, or professions and callings, and in our judgment 
those general words have the same effect as if there had ` 
been such an exhaustive list. In our judgment even if the word. 
‘specified’ in the phrase in, question occurring.in sections 123(1) (f) 
and x82 has the effect as attributed to it by the Company's ' 
advocate item No. т of the schedule as it stands after amendment 
of the 16th December, 1940, is in accordance with those sections. - 
In.this view it is not necessary to consider’ the question in 
reference to item No. 1 as it stood before the said amendment, 
on which there was difference; of opinion. We may however say 
ағ we prefer to follow the decision in Zandale and Clark v. 
The Chairman of the Jalpaiguri Municipality (2). We are also 
inclined to uphold the alternative contention of the advocate 
appearing for the Commissioners and to hold that “specified” 
means “as specified”. That is the view expressed by Jack J. in 
the case of the Commissioners of the Baranagore Municipality (т), 
for otherwise, seeing that item No 1 of Schedule IV, even as 
it orginally stood, which was an enactment of the same legislation 
which had enacted section 123(1) (f) and section 182, would have 
been of ng purpose. Merchants, wholesale and retail traders 
mentioned in items a and 4 could also not have been taxed if . 
the word .“specified” be igiven the effect contended for by the’ 
Company's advocate, for in those cases the nature of the trade— 
the line of business—has not been detailed in those.items of 
the schedule, We accodingly Gverrule the first point urged by 
the Company. he 

- The remaining. question is whether -the рый: Сошрапу 
can be only assessed under item No. 4 of the schedule, because ' 


' its shops within the Burdwan - Municipality are retail - -shops. In - 


Tenant v. Smith (3) Lord Halsboury observed thus :— 

*Cases, therefore, under the Taxing Acts always resolve them- 
selves into a question as-to whether or not the words of the 
Act ‘have reached the alleged subjects: of taxation". There -can- 
not be any doubt that the respondent Company, is “exercising . 
trade" within the Burdwan Municipality by selling its goods ' 


(х) (1937) 65 C. L, J. Yes 41 C. W. N. 662, 
(a) (1937) 41 C. W. N. 1022. А 
(3) (1892) І. К. А. C. 150 (154). 
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through its retail shops. The words used in item No. х have ода 
reached it. It is so far as Burdwan is concerned a retail trader 1946, 
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and’ so comes within the language of item No. 4 also. The The Commissioners 
question therefore, is whether item No. 4 excludes a m of Burdwan Muni- 


cipality 
association or body of individuals with'a a “paid up capital”. v. 
far as words are concerned many of the classes mentioned B Мека, Ча Shoe 
items Nos. 2, 3, 4 would cover natural as well as artificial persons, Mitter, я, 


· but ав Сошрапіез,аѕѕосі.Нопз and bodies of individuals “with = 


paid up capital” are treated as а class by themselves and maximum 
rate of tax is fixed with reference Zo the paid wf capital, the nature 
of their trading activities or the volume of their business within 
а particular municipality is immaterial. Items Nos. 2 to 4 must, 
in our judgment, have been intended to cover those persons 
whether natural or artificial who do not fall within the descrip- 


‚ Чоп mentioned in item No. r, namely #йоѕе having a paid up 


capital. We accordingly hold that the respondent company ‘has 
been rightly assessed under item No. т. 

The result is that this appeal is allowed and the suit of 
the Company dismissed. The parties do bear their respective costs 
throughout. 

Nasim Ali, J :—I agree. 


Р. 5, | ` Appeal allowed. 





CIVIL REVISION. 
Before Mr. Justice C. C. Biswas and Mr. Justice P. Chakravartti, 


THE MADARIPUR COMMERCIAL BANK Crvi. 
LIMITED · . 1946. 
ш MÀ 
о. ` April, 17. 
+ LALMOHAN SAHA anp буна. * ' Мау, б. 


Bengal Agricultural Debtors Act (VII B. C. of 1936), “section 374, interpreta- 
tion and scope of —Rules of construction. i 


Held: That where the language of an Act is plain it must be construed ° 
according to that language, whatever the inconvenience or apparent hardship 
caused. But the plain meaning of certain language is not necessarily its literal 


' meaning and'a secondary meaning may be equally plain. So may 1t be found 


thata statute although it comprehends all things in the letter, has yet to be 
expounded as but limited to certain things, its effect i is to be given to all its 
partsor ifthe'system of rights and remedies it purports to regulate is to 


, "Civil Revision Case No 45 of 1945, against the decision of 5. Ahmed, 
Esq., Additional District Judge of Faridpur, dated 7th August, 1945 in District 
A/Case No. 38 of 1944-45 of- the Court of the Appellate Officer, Madaripur, 
and dated 21st June, 1945 arising out of. C. No. 79 of 1942 of the-Madarlpur - 
Special D. S, Board. 


1946, 
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work smoothly, without confusion or without friction with other well- 
established Jaw or without causing outrageous consequences. These are cases 
where the Legislature may legitimately be held to have intended a particular 
meaning, „although it used words of a general import or to have contemplated 
a specific Object, although it appeared to provide for all things In general. 

* That section 37А cannot be read as limited to cases where the sole purchaser 
at the sale was the decree-holder and the sale proceeds were exactly sufficient 
to.satisfy the deéretal amount. It covers а case where certain properties ware 
.Purchased by a third party at the same sale and the sale proceeds were either 
«More or less than the decretal amount. 


‚ Application for Revision `Бу . Ње Decree-holder  Aüction- 
purchaser by the Opposite Parties. 

Application under section 40 Bengal Agricultural Debtors Act. 

‘The material facts will appear from the judgment. : 

Messrs. Atul Chandra Gupta, Hiralal Chakravarty, and 


Purnendu Sekhar Bose for the Petitioners. 


Messrs. Chandra Sekhar Sen, Nirmal Chandra Сарт nd 


‘Bireswar Chatterjee for the Opposite Parties, 


- The following judgments were delivered : 
‚С; A, ү. 

, Chakravartti, J :—This Rule raises a question of general 
importance as to the true scope of section 37 A of the Bengal Agri- 


cultural Debtors Act. Of several points urged before the 
authorities below, tbat single one was urged before this Court. 


The qusetion arises out of the following facis. On the arst 


· February, 1924, the father of the opposite parties took a loan. 


of Rs. 12,000 from.the petitioner Bank on a mortgage of. 15 items 


_ of property. On Ње oth June, 1934, the Bank obtained a final 


mortgage decree for a little over Rs. 20,000 and at sale held on: 


* the: 2rst February, 1936, against the opposite parties who had 


been substituted for ‘their father on-his. death, it purchased r3 of 
the-properties fora sum of Rs. 17,550 which, natural, was set 
off against the decretal dues. ‘The remaining two properties were 
purchased by one Lokenath Podder for Rs. 4,175. The sale 
proceeds were more than sufficient to satisfy the decree and the 
balance left was attached and taken away by somé other creditors 
of.the opposite parties. The petitioner Bank, obtained 
possession of the properties purchased by it on the and Decem- 
ber, 1936. 

'* Section 37А, which was introduced m the Bengal P 
tural ‘Debtors Act by Aet II of 1942, came into force on the тб 


Vor. 81.] HIGH COURT. 


June, 1942. On the r4th December following, the opposite 
parties made an application before the Madaripur Special Debt 
Settlement Board for relief under the new section. They were 
adjudged agricultural débtors оп ‚ће agth June, : 1943, but the 
petitioner appealed and was able to obtain from the Appellate 
Officer an order for a further and fuller consideration of the 


matter. That consideration took place on the roth December, т944,. 


. when the Board again found the opposite parties to be agricul- 
tural debtors and they held against the contention of the petitioner 
that the purchase at the execution sale having been made not by the 
decree-holder alone, but by the decree-holder and a third party, 
section '37À could not apply. Ап appeal from this order was 
` dismissed by the Appellate Officer on the 21st June, 1945, who gave 

certain reasons for the view taken by him and an application under 
_ section 40А only produced an extremely brief order by an Addi- 


tional District Judge to the effect that the order of the Appellate . 


: Officer was "'quite justified". The petitioner then moved this Court 
and obtained the present Rule. | А 
It was contended оп behalf of the petitioner that the view 
taken by the authorities below was wrong and that section 37A, 
having regard to all its terms, could apply only to а ease where 
the decree-holder was the sole purchaser and the sale proceeds 
were exactly sufficient to meet the decretal dues. 

The inevitable answer .of the opposite ‘parties was that the 
` terms of the section were plain and unqualified .and full effect 
must be given to them, as they stood. Reference was also made 
to the amendment of section 35 of the Act as showing that the 
. Legislature did not at least intend to exclüde cases where the 
decree had not been fully satisfied by the sale. 


‘It is certainly true that where the’ language of an Act is plain, 


it must be construed according to that language, whatever the 


inconvenience or apparent hardship caused. But it is also true. 


that the plain meaning of certain language is not necessarily its 
litera] meaning and a secondary meaning may be equally plain. 
So may it be found that a statute, although it comprehends all 
things in the letter, has yet to be expounded as'but limited to 
certain things, its effect is to be given to all its parts or if the 


system of rights and remedies it purports to regulate is to work. 


smoothly, without confusion or without friction with other’ well- 
established law or without’ causing outrageous consequences. 
. These are cases where the Legislature may legitimately be held 
to have intended a particula: meaning, although'it used words of a 
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general import or to have contemplated a specific object, although 
it appeared to provide for all things in general. 

Mr. Gupta contended that the present was such a case and 
that insistence ‘on the literal meaning would lead to anomalies 
which the Legislature could not possibly have intended to create. 
On the other hand, if the sale contemplated by the section was 
teken to be only a sale at which the sole purchaser was the decree- 
holder‘and the price just sufficient to liquidate the decree, fair 
effect could be given to all its terms and nq absurdities would 
result. This argument requires careful consideration. 

Speaking broadly,’the scheme of the section is the following. 
“If any immoveable property of any person” was sold in execu- 
tion of a decree after the rath day of August, 1935; such person ` 
may apply. for relief under the section, if he was an’ agricultural 
debtor on the date of the sale and if “the property sold” was in 


* the possession of the decree-holder on or after the 2oth day of | 


December, 1939: The other conditions are not material for the: 
purposes of the present case. The Board to which' such an appli- , 
cation is made, shall then make an estimate of the average annual 
receipts which may be-considered to have been derived from 
the property during the five years from 1934 to 1938 and proceed 


.to make an award, consisting of the amount payable by the 


debtor and of directions as to how it should be paid. The 
amount shall be “the amount of the decree in execution of which 
the property was sold”, together with costs as also compensation 
for improvements, if any made, less half the receipts derived 
from the property by the decree-holder during the period of his 
possession according to the estimate made by the Board. The. 
method of payment to be directed is that the debtor shall pay 
annually to the decree-holder half: the value of the annual 
receipts, as estimated, together with the rent payable to the land- 
lord on account of the property concerned, such payment to 
continue till the debt is extinguished or till twenty years have 
expired from the date of the award, whichever happens earlier, 
when an award has been made, the debtor may present & copy 
ofitto the Court at whose order the property was sold and that 
Court shall thereupon direct that “the sale" be set aside and tlie 
debtor restored to possession. 


Mr. Gupta contended that these provisions could not тише 
ably be applied to a case where athird party had also purchased 
some property of the debtor at the same sale and the proceeds 
had been received by the decree-holder in satisfaction of a part 
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of his decree ; nor to a case where the decree-holder had pur- 
chased the properties at a price higher than the decretal amount 
and the surplus amount had naturally been taken away by the 
debtor. They were inappropriate to the -first case, because the 
section did not include, among the deductions allowable from the 
decretal amount in ‘fixing the, amount of the award, the sum 
received by the decree-holder from the proceeds of a sale toa 
third party and the consequence of applying the section to such 
a case would be that the debtor would neither be able to recover 
the property from the third party, nor get any credit for its price 
which had been received by the decree-holder, but would have 
to pay back the full amount of the decree. The section was 
inappropriate to the second case, because, it did not include, among 
the allowable additions to the decretal amount, the surplus taken 
away by the judgment-debtor. In the first case, the decree-holder 
would make'a profit of the amount received from the purchase by 
the third party ; in the second case the judgment-debtor would 
make a profit of the surplus amount taken away by him. 

Mr. Gupta contended further that the provison that the debt 
should in any event be deemed to have .been extinguished after 
twenty years indicated that the Legislature had in view sales 
which had just sufficed to discharge the decree. If the decree- 
` holder took the property as equivalent in value to the decretal 
amount, there could Ыз no injustice in limiting him to twenty 
years’ income, since twenty years’ - purchase. was the common 
measure of the price of landed property in Bengal; but there 
would be gross injustice if th» section was also -applied to a case 
where the decree-holder had purchased a small property for a 
` fraction of the decretal amount and he was asked to rest content 
with twenty years’ income of that property, although it might fall 
grievously short of even the principal amount, Such injustice could 
not have, been intended,’ | | 


These are weighty considerations and the construction of the 


section suggested on their basis is. certainly an attractive one. But 
we are unable to agree that they are decisive and can be allowed 
to override wat the section otherwise suggests. : 

In the first place, section 35, as amended, . makes it clear 
beyond argument that the Legislature did contemplate a case 
where the decree had not been fully satisfied by the sale, That 
section now provides that no decrea. of a Civil Court shall be 
executed for the recovery of a debt included in an application 
under section 8 or section 37A till the application has gone out 
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of the way in one of the modes mentioned, It is therefore 
clear that there can ibe an application under section 37A in a 
case where, in spite of a sale, a part of the decretal debt is 
subsisting. The contention that the section is limited to.a case 
where the sale fetched exactly the decretal amount must accord- 
ingly be put on one side. 

In the next place, of the two difficulties of applying “the ѕес- 
tion to all sales, pointed out by Mr. Gupta, the first is, strictly 
speaking, unreal and need not occur if the debtor does not wish 
to ‘be subjected to it. It is entirely optional with him to make 
ог not to make an application under section 37A° and 
if he considers that ‘an ‘adjustment of his debt under the 
section, involving a loss of the sum which the third party pur- 
chaser paid, will not be to his advantage, he need not. apply 


‘under the section and need not suffer the loss at all. The fact 


that this loss may occur in certain cases can, therefore, Бе’ по 
ground for holding that the Legislature did not intend the section 
to apply to all sales, 

The same consideration does not apply to the second diffi- 
culty suggested, but yet its. force as pointing to a limited cons- 
truction of the section does not appear to us to be sufficient. It’ 


- can be avoided only by limiting.the section to sales at which the 


decree-holder was the sole purchaser and which fetched exactly 


` the decretal amount, but.the section, in one respect, із clearly 


not so limited and does cover cases where the sale proceeds were 


` not sufficient to discharge the decree. It may also be observed 


that cases where-the purchaser is the decree-holder and he pays 
more than the decretal amount are so rare as to be almost un- 
known; Lastly, it appears to us that where the situation pointed- 
out by Mr. Gupta occurs," the decree-holder will not. be: wholly 
without a remedy in respect of the surplus amount taken away 
bythe judgment-debtor. There is no reason why he should: not 
-have а right'under the general law to recover- this sum from‘the 
debtor as money paid for a consideration which’ has afterwards 
failéd or on the principle of restitution or on some similar ground. 
The:.second difficulty suggested by Mr. Gupta cannot, in our 
view, be sufficient for ascribing to the section a limited intention. 
Nor can be the hardship that in'a case where only a small 
property was sold, half its income for twenty years may bring. the 
decree-holder only a trifling sum and yet he must submit to an 
extinction of the entire debt. In this respect, the intention 6f: 
ihe Legislature: to "create the hardship is deliberate and ‘clear. 


Ф 
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As pointed out already, the section must be taken to apply to Cv. 
cases where а part ‘of the decree remained unsatisfied after the 1946. 


sale and since the decree-holder must be in all cases be content The Madaripur Com 
with half the twenty years’ income of the property sold, the hard- mercial Bank Ltd. 
ship of losing à part of bis just dues will inevitably be caused Lalmohan Saha. 
to him in most, if not all, of these’ cases, It seems curious that (4, cori, J. 
for cases where no sale has taken place, the Act should contain — 
no provision for thus dismissing the decree-holder with twenty 
insufficient instalments, whereas if he executed the decree and 
purchased some property of the debtor himself, he should be 
In @ worse position. If it be said that the intention of ‘the 
Legislature was to give the debtor the same measure of relief as 
under the Money Lenders Act, as sub-section (3) of the section 
would suggest, then too the provision contained in section 5(a) 
is not explained, because, under the Money Lenders Act, pay- 
ment of the entire debt, as determined, is provided for by the 
instalments and the creditor is not consigned to half the twenty 
years’ 1 income from some property, however paltry it might be, 
‘These considerations, however, are of no avail, because we are 
not concerned with the policy of the Legislature. Its awareness 
of the obvious hardship and its intention to create it are unmis- 
takable and it is therefore impossible to make this ‘hardship a 
reason for reading a limited meaning in- ше enactment, аз а matter 
of construction, : s 

` In our opinion, the governing- words: of the section are “when 
any immovable property of any person bas been sold” with which 
it opens. But for the adjective ‘any’, it might һауе ‘been said 
with perfectly good reasoa that when the section spoke’ of “the 
sale” or “the property sold”, 1t meant the whole sale or the whole 
of the property sold. Under that construction, there could be 
no room for taking the sale contemplated by the section to mean 
a sale, so far as the decree-holder ` was the purchaser or for taking 
the'property sold to mean only the property purchased by the 
decree-holder and still’ in his possession. But the use of the 
word ‘any’ makes the-language of the section appropriate also to 
cases where the property sought to be. recovered is -only that 
among the properties sold which was purchased by the decree- 
holder and the sale assailed is only a part of the sale, being that . 
part with which the decree-holder is concerned. t is trua that 
where the section speaks of ‘the sala’-or ‘the property sold’, it 
does not use any qualifying words, but it is quite obvious that 
these expressions must bs read along with the words “any immo- 


372 


Civil. 


1946. 
м 


The Madaripur Com- 
merolal Bank 1447 


E v. 
Lalmohan Saha. 
"Ckakravartti, F. 


THE CALCUTTA-LAW JoURNAL. [Vor. 8:. 


yeable property" and, so read,, ‘sale’ would mean sale, of that 
immovable property. and ‘the жи sold’. would mean that one 
of the. properties. sold at the sale whici. the, decree-holder put- 
chased and. which only, can be recovered and it is sought. to 
recover, It may be said that such meaning of the words, assum- 
ing.it is admissible as a matter of grammatical construction, would 
render the section ineffectual, because asale cannot be get. aside 
in part. , The answer to that objection is that when there isa 
sale of separato properties: in separate lots, there. are in fact B0 
many. separate sales.and there is no legal bar to setting aside one 
or some.of them. But even if this be not permissible under 
the general law, section 37А itself. creates a statutory -authority 
for a partial setting aside.of sales in cases covered by іс, 

For all these reasons we are of opinion. that section 37A. 'can- 
not be read as limited to cases where the sole purchaser at. the sale 
was the decree-holder and the sale proceeds were exactly suffi- 


' cient to satisfy the decretal amount. It covers а case where 


certain properties were purchased by a third party, at the same 
sale ‘and the sale proceeds.were. either more or Jess than the’ 
décretal amount, _ 

We must, however, observe that if the section must be cons- 
trued-according to its language, it must be.so consirued for all 
purposes, "There i is no warrant for the view taken by the. Appel- 
late Officer, and accepted by the Judge, that the amount received 
by, the decree-holder, from the proceeds of the sale of certain 
other properties to the third party at the same sale, can ‘also be 
deducted from the decretal amount in fixing tne quantum of the 
award. Whatever may be the rights of the debtor to, recover 
these sums in other ways, assuming there. may be such rights, it 
cannot be deducted in making an award under ` section 37А. 
The opposite parties will therefore not be entitled to a ‘deduction - 
of that portion of Ra. 4175, paid by the third’ party, purchaser, 
which went to the decree-holder in satisfaction of his decree. | — 

‘Subject to the observation made above, the. Rule is discharged, 
but we make no order ав to costs, — i 


Biswas, J :—1 agree. : s i 
Y 7 00 Rule discharged, 


I 


Vor. 8:.] ' HIGH COURT. 
APPELLATE CIVIL. 


Before Mr. Justice Р. С. Mitter and Mr. Justice А. Clough. 


" 


THE SYLHET LOAN AND BANKING CO LTD. 
D- 
SYED AHMED MAJTOBA: AND OTHERS,* 


Assam РЧА Lenders Act av of 1934); nc УМ 9, and the amending Act VI of 
1943; section 5—Whether i? applies to pending execution cases— 
Section т (2) of Act VI of 1943— Suit if it includes execution froceed- 
ings—Rules of construction of a section. — ' 


For a loan of Rá, 5000 secured by mortgage a decree was давой for 
Rs: 10,577/8/- in 1937 under section 9. of the Assam Money ‘Lenders Act. 
Several payments, totalling Rs.:4150, were made and onthe 2254 of January, 
1943 a'sum of Rs. 10035/11/6 was due in terms of the decree which was put 
{о execution. While the execution was pending the Act was.amended and 
the judgment- -debtors filed an objection under'section 47 Civil Procedure Code 
invoking the ald of the amended section. The objection was upheld by the 
Subordinate Judge against whose decision the appeal was preferred. ‘The only 
point was whether section 9 as amended governed this:case : 


Held, that sectlon 9 a$ amended does not apply tothis case and the 
decree-holder was entitled to get the sum for ‘which the application. for:execu- 
tion had been filed #us interest іп terms.of the final decree, which had accrued 
due afterwaids. , The Legislature did not intend to make section 5 Of the 
Amending Act applicable to pending execution cases. The word ‘suit’ as 
used in засно з 1(2) of the Ameading Act should not be taken ‘to include a 
proceeding in execution, for rested rights, fights created by decrees of Court, 
are involved. 


The ordinary rule is that the rights of litigants are to be governed by 
the law in force when the actlon was commenced, The corrolary from this is 
that a change in'the substantive law, .as opposed to adjective law,: does not 

' affect pending: actions, unless, the legislature, indicated otherwise either by 
express enactment or by necessary implication : 


Hitchcock v. Way (1) followed, £ 
K. C. Mukerjee, Oficial Receiver v Ram Ratan Keer (a) distinguished. 


The second general rule is that “you should. not give.a- larger retrospective 
power to a section, and even in an Act which із £o some extent intended to be 
retrospective, than you can plainly see the legislature meant.” ; 


* Appeal from. Original. Order No: 238 of.1943, against the order of N. C. 
Chakravarty, Esq., .2nd. Subordinate;Judge of Sylhet, dated the .7th of 
September, 1943 in Miscellaneous Judicial Сазе No. 64 a 1943. 

(1) (1837) 6 A. & E. 943. 

- (2) (1935) L. К. 63 L À-47 р '40 C. MEN з) LLR. 15 Pat, 268 ; 62 
C. L. J. 419. EE eu 
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"Reid v, Reid (1); Mwnjhoori Bibi v. Akel Makmud (2) and Jagendra 
Chand:a Ghosh v. Bawani Charan Law (3) followed. 


i Appeal by the Mortgagee Decree-holder- 
Suit on mortgage. : 
The material facts will appear from the јасаг. z 


Messrs, Atul Chandra Gupta and "9 Bekari Das бин, for 
the Appellants. 


Dr. N. C. Sem Сира and Mr. sa Modaris Ali for the 
Respondents. 

2. ^ бА. v 

The following judgments were delivered : д Жм, 57 
. Hitter, J:—On the r8th July, 1925, the respondents 
borrowed Rs. осоо from the appellant. The loan, was secured 
by a mortgage of immoveable properties. It carried simple 
interest at the rate of twelvà per cent per annum. Thereafler 


the borrowers paid Rs. r575 ia payment of'interest on diverse ` 


dates before the year 1935. In that year the lender filed the 
suit for recovery of the loan. As the Assam Money Lenders Act 
(IV of 1934) was then in force the claim was laid at Rs. sooo for 
the principal and Rs. 5009 for interest total Rs 10,025, , for , sec- 
tiong of that Act prevented the Court from paising a decree 
for arrears of interest for a sum greater than the principal of the 
loan. A preliminary decree for sale for the siid amount and 
for Rs. 577/8/ for costs—total Rs. 10,577/8/, was passed on the 
atst May, 1937. The decretal amount carried “interest at rate 
of six per cent per annum. On January,9, 1939, a, sum of 


Rs. 1,000 was paid towards the decree. Thereafter on the 27th ` 


January, 1939, а final decree for the balance was passed. Be- 
tween the зо January, 194t, and the 19th. May, 1942, а further 


sum ‘of Rs.3150 was paid leaving a balance of Rs. 5725 plus’ 


interest outstanding on the decree. Оп Ње 22nd January, 1943, 
a sum of Rs. 10035/11/6 was due in terms of the ‘decree. On the 
next day execution was started for recovering the said amount 
While the said execution was pending the Assam Money Lenders’ 
Act was amended by Act УГ of 1943. The amendmen's came 
into operation on the 14th July, 1943. By the amendment sec- 
Чоп 9 of the parent Act was radically changed. The relevant 
portion of the section as amended is as follows :— 


(1) (1886) L. В. 8t Ch. D. 402. AM ; 
(a) (1913) 17 C. L. ‘J. 316; 17 C. W. №. 880. M 5 
(3) (1944) 40 С. W. М, 552. xe 


` 
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:."No Money-lender shall, in respect, of any loan made before ` 


or after the commencement of this Act, recover, on account of 
interest and principal, whether through court or otherwise......... .. 
a sum greater in aggregate than double the principal of the loan 
Explanation. ' The term. 'aggregate' , means is includes the 
mount already paid amicably or otherwise", 

"The judgment debtors filed on the 4th Angust, 1943, ап objec- 

Чоп under scction 47 of the Ccde of Civil Procedure invoking 
the aid of the amended sectior. The learned Subordinate Judge 
gave ¢ficct to that cbjecticn ard held that only a sum of Rs. 4275 
plus the cost of execution was Tecoverable. , The decree-holder 
has preferred this appeal. The only point is whether section 9 
аз amended governs this case. We are of opinion that it does 
not, and the decree-holder is entitled to get the sum for which 
the application for execution had been filed ?/us interest in terms 
of the final decree, which has accrued due sir ce then. · 

The ordinary. rule. is that the rights of litigants are to be 
` governed by the law in force when the action was commenced. 
The corrolary from this is that a, change in the substantive law, 
as opposed to adjective law, would not affect pending actions, 
unless the legislature had indicated otherwise either by express 
enactment, or by necessary implication (Per Denman C. J. in 
Hitchcock у. Way (1) ; per Sir George Jessel іп Zæ re Joseph 
Suche Líd,(a).) The decision of the Judicial Committee in 
Mukherjee, Official Receiver v Ram Ratan Kuer (3), does not 
militate’ against the rule. There’ the language used in section 
26(N) of the Behar Tenancy Act and "shall be deemed to have 
been given’ consent"—mnade that section retrospective and what 
was laid down was that the legislature had not-made any discrimina- 
tion against a purchaser who had- purchased an occupancy hold- 
ing before rst January, 1923, but whose right to remain on the 
land was challenged in a suit which was pending when that section, 
namely, :6(N) came into operation. 

The second general rule is that *youshould not give a larger 
retrospective power to,a section, and even in an Act which is to 


some extent intended to be. retrospective, than you can plainly 
i - rd 


(1) (1837) бА. & E. 943. 

(а) (1875) L. R. 1 Ch D. 48," E | 
v (8) (1935) L. R. 631. A. 47; 40 C: W. №. 263; I. L. R. 15 Pat, 268; ба 
C. L, J. 419. : У 
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see what the legislature meant”. [Reid v. Reid ( 1); Munjhoori Bibi 
v. Abe]. Mahmud (2) ; ogendra Chandra Ghose’ v. Hasen Charan 
Zaw (3)). 

' The Assam Money Lender Amendment Асі - (Nr of t943) 
must, in our judgment, be considered in the ‘light of.those rules 
of construction. That Act consists of’ five’ sections. ` Section 1(2) 
enacts that “it shall apply to pending фий and appeals”. » 

This provision was required, for otherwise the provisions of 
section 4 of the ‘Aniending Act” which had replaced section 8 of 
the parent ‘Act, would пог have ‘applied to suits already ' filed , arid 
pending either ‘in itstoriginal ‹ or ‘appellate stage when’ the amend- 
ing Act came into forte. In our judgment the legislature, ' how- 
ever, did not intend to make section 5 of thé Amending Act 
applicable to' pending execution proceedings. In the first place 
the language of section 1(2) falls short, and in second place ‘то ' 
provision is- made in'the Amending ‘Act akin to that occurring in 
the Bengal Money- Lenders Act of .1940 empowering. the Court to 
reopen decrees. We cannot, especially for’ the second reason. 
give effect to’ the .respondent’s contention that the word “Suit” 
sed -in ‘section 1(2) must'be taken-to include: a : proceeding in 
execution on the ground that proceedings in execution are to .— 
be regarded as continpation о{ the suit. ‘In. matters" of procedure : 
proceedings in execution have no doubt been’ sometimes regarded 
as continuation of the suit, but for that reason only the word 
“suit” as used in section 1(2) of: the Amending Act should по. 
be + ‘кеп to‘include a proceeding in execution, for vested. rights, 
rights created by decrees of court, are involved. Moreover, the 
legislature by using the word -"and appeals” in that ' section, have 


‘given the indication that the word “suit” used in that section із not 


to have a wider meaning than what it strictly bas. 

‘The result is that this appeal is allowed and the case. remanded 
to the lower court with a direction to proceed with the execution in 
the light of the observations we have made., The parties to, bear 
their respective costs of the appeal. ` 

‘Clough, J :—I agree. 

Р. 8. Ме | $^ o Appeal allowed. 


—— — 


‚ (1) (1886), L. R. 31 Ch. D. 402 at 408 and 409. 
(а) (1913) 17 C. L. J. 316 ; 17 C. W. ЇЧ. 889 (912). ; И 
(3) (1944) 49 С. W. N. 552 (557). X d 
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Before Mr. Justice G. D. McNair, and Mr. Justice 


F. W. Gente. 
RALLIARAM DINGRA ` Gim 
. А Oe aes ` 194. 
GOVERNOR-GENERAL OF INDIA, IN COUNCIL nea: 


E AND ANOTHER.* А 

Damages—Railway—Goods destroyed. in transti—Report of station master, 
admissibility of—Risk Notes B and C—Railway, if common carrier— 
Contract Act (IX of 1872), sections 151, 152—Misconduct and negli- 
gence—Burden of proof—Pleading. 


The plaintiff claimed Rs, 36738, as the value of his _ property, which was 
destroyed by fire whilst it was being carried by the East India Railway ; ; it was 
found asa fact that fire was caused by spark: or:sparks emitted Бу the engine 

' and which fell upon the open truck, 


Th: whole consigament was carried at a rate lower than the usual charges 
and the terms of. the contract were contained in three Risk Notes A, B and C, 
Risk Note B covered the whole consignment. Risk Note C related to goods 
carried in the open truck and іза form used when at the sender’s - ‘request the 
‘consignment is packed in an open truck. E 


Risk Note B provided that in considers tind: of the goods being carried at 
a lower charge the plaintiff agreed and undertook .to hold: the railway harmless 
and free from all responsibility from.any loss, destruction or damage to the 
consignment from any cause whatever except upon proof that such loss, 
destruction or damage arose from the misconduct on the part of the railway or 
its servants, 


Risk Note C related to goods carried in‘ the open truck .and is a form 
used when at the sender’s request the consignment was packed in an open 
truck. It provided that the plaintiff agreed -and 'undertook to hóld railway 
harmless and free from all responsibility for‘any deterioration of or damage to 
the consignment which might arise by reason of the consignment : 


Held, that the matter in this:case came.withinc-Risk Note С... ! 


^ Railways are not. liable. as common carriers, but 'they.'have under 
section 72 of the Indian Railways-Act to accept .the respoasibiljty. placed upon 
bailes by sections 151 and 152 of the Indian Contract Ам, 


That the Risk Note C.did not exempt. the railway four ‘loss caused by its 
sergant's negligence Or misconduct but to a- Hinited extent; namely, to loss 


*Appeal No. 34 of 1943» against the decree of Mr, Justice , Ameer Ali in 
Suit No. 680 of 1939. ` 
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which may arise by reason of the consignment being carried in the open 
wagon. It did not exempt them from all esponsibility. 

Fagon v. Green and Edwards Ltd. (1) refer red to. 


Price v. Union Lighterage со. (2) and Steinman Co у Anyier Line 
Limited .3) distinguished. B 


The burden is cast upon the plaintiff to prore misconduct and it is not for 
the railway to disprove it. 


An act to amount to misconduct there must be a gieater degree of wrong 
than is required for negligence. Misconduct is something ш the nature of , 
improper behaviour aud is not merely either wrongful commission or wrongful 
omission. An act of misconduct can well be, and in most cases probably is 
negligence ; but'a negligent act is not by itself misconduct. Misconduct is 
the genus and negligence a’ species of the genus. 


The Risk Note C requires a bailor to establish misconduct but it is not Ets 
only immunity which is given to the railway company. 


Secretary of State v v. Allah Bitta Mokammad Amin (4) referred to. 
B. М. Ry. Co, v. Moolji Sicca & Cc. (5) dissented from 


An attachment of an open truck to a train is not misconduct and is not 
even an act of negligence. 


Held, that in this case there was no misconduct proved as required by 
Risk Note B in order to bring the railway outside the exemption provision and 
so make it Hable to the plaintiff for loss. 


‘The admissibility of the-report of the station master to the authority for 
the East India Railway that the fire was caused ру а spark from tho engine, 
the master not being present until the truck load was well alight and not say- 
ing whether the cause which he gave was his inference or opinion or whether 
he was informed of it by some one else, is doubtful : ‘ 


The Solway \6) referred to. 


"The object of pleading is to give fair notice to each pary of what the 
opponent’s cass is: Pandit Someshwar Dutt v, Pandit Tirbkawan Dutt (7). 


Appeal by the Plaintiff. 


Suit to recover damages for loss-of goods by destruction. 


The material facts appear from the judgment. ; 2. ау 


(1) (1926) 1 К. В. 102; 95 L. J. К B. 363; 1341, T. 191. 

(а) (1903) 1 К. B. 750. : 

" (3) (1891) 1 Q. B. 619 ; 60 L. ] Q. B. 425 ; 64 L, T, 613; 39 W. В. 39a. 
, (4) (1930) Lah. 120 (121) ; (1930) A. I. R. 17 ; 120 I. C. 286. 

(5) (1930) 52 C. L. J. 235 ; 1. L. К. 58 Calc. 585; 35 C. W. N 133 (140); 

129 1. C. 769 ; (1930) A. I. R. 17. 
` (б) (1886) 10 P. & D. 137 ; 54 L. ]. 83; 53 L Т. 680 ; 34 W. R. 232 ` E 
(7) (1934) 59 C. L. J. 454 (P. C.) ; 33 C. W. М. 806 (P. С.). : 
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“Тһе. following етая were delivered :. 

‘Gentle, J :—The plaintiff is the proprietor of a, carnival fair: 
known.as. the American Variety .Show. The “equipment included 
а merry-go-round which was constructed mainly of wood. The 
Governor-General of.India in Council.is..the -responsible authority 
for the East Indian. Railway, hereinafter called ‘The Railway’, ‚апа 
issued as defendant I in that capacity. , Defendant.a, Captain 
George Edwards, was associated-with the plaintiff in the American 
Variety -Show,.his actual position is .not,clear. Apparently, 
he was unwilling.to.baa plaintiff in the .suit апа in consequence 
was.made -a defendant. In the suit -and іл -the „appeal ,he ;has 
been treated as ‚if -he , were.the plaintiff's арепі ‚апі ће may be 
so ,considered.. Some letters passed between .Captain Edwards 
and the*Northi Western Railway .which . can „бе „treated as :having 


\ 


taken.place betwean the „plaintiff and. the -East Indian Railway, . 


Captain:Edwards.also.signed three risk notes, -the terms -of ;which 
will require. consideration. 

`~ The claimyis for: Rs.. 36, 738. as, the value Jof, the «Plaintiffs . pro- 
perty, including .the merry-go-round „equipment, ,which | was 
destroyed | by бге .whilst : it „was -being carried , by ;the Railway. 
Ameer. Ali J. dismissed sthe plaintifi’s, suit, against which „the 
present appeal.is.preferred.and, the; Railway has. filed;a -memoran- 
dum of cross-objections against the findings, which, are incfavour 
of thes plaintiff. . .In April 1938, the, Variety. Show, ; ‚concluded at 
-Delhi.and.was.due to. beat. Dehra: Dun. „Railways ;provide | сопсев- 
aion..or cheap. rates , to..entértainment undertakings. for -carriage 
of property.and personnel. (On, .14th „April: ; Captain Edwards 
applied :.in..writing ог. ;concession., rates for -fiye ;magons ;and , ten 
members of: the: Variety „Show from Delhi, to":-Dehra , Dyn.: The 
Railway replied .on:the same. day, granting. the., „application, „and 
горе back-of ;their ;letter, the..rates. are „printed. , The: material 
portion. is SITUE, „that luggage „and , properties.. accompany- 
ingithe;party,will be, carried .at а. rate: of,eight annas „рег mile 
per, vehicle when the ..property ..is ibooked; зіп .a „seperate ;yehicle, 
and that ,all, luggage, baggage, etc.,, charged at concession „rates 
will be.carried .at owner's. risk, .and „reference гіз made. to . Risk 
Note ХВ’. 

-1 On. arst April, Captain Edwards Ded ithe XarietyShow 
;equipment.at Delhi. ,Ц. жаз - packed іп three .covered wagons 
and one:open.truck,.the merry-go:round-and other „articles „being. 
in the open:truck, which.was covered.by a tarpaulin .supplied , by 
-the c Railway. authority.. А sum -of .;Rs,.420 „was paid for. the 
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transport charges. The personnel included iis plaintif . and 


' Captain Edwards, and two first class tickets and six second .class, 
tickets at half the ordinary raté and foar inter class tickets were 
issued for the party travelling. "Ihe inter class tickets were 
charged at the rates: payable -in respect of third class mail fare. 
The truck and wagons were attached to the rear of No. 33 up. 
duplicate -passenger train in which the members of the party 
travelled, and, left Delhi at 11 Р.М. The next day, 22nd April, 
at about її A.M. the train arrived at Hardwar from where the 
members of the party continued the ' journey in the same or in 
some other passenger train to Dehra Dun. The truck and wagons 

' were detached and were recoupled to an 18 wagon goods train, the 


` open truck being next to the engine and the three covered wagons 


immediately behind the truck. The goods train left Hardwar at 
1-25 Р.М. About an hour later the open truck was seen to be on fire 
near Doiwalla, The train was stopped on a bridge passing’ over a 
river. Attempts were made to extinguish the fire without success. 
About 5 O'clock the truck was detached and drawn by.an engine to ' 
Doiwalla where the fire was finally extinguished at about rr O'clock 
at night. Every thing in the truck, which was made of -wood, was | 
completely destroyed. The load includéd aoo tin sheets and 
"some other metal articles which doubtless comprised the galvage 
subsequently sold for Rs. 267. 

‘In his first report, to the Railway, the Station Master of . 
Doiwalla gave as thé nature and cause of the accident ‘fire due 
to spark of engine”. · Subsequent, - reports by the Station Master, 


"and by: the Guard and the Driver‘.of the train, state that a tin 


was: found containing enough petrol (one. report states ‘K’ ог 
kerosene)-which caüsed the fire, In the. written -statement it 
is alleged’ that the fire was caused by the negligence ог. the 
‘contributory negligence "of the plaintifl by placing petrol among 
the atricles packed in the truck. ‘The Station Master, the’ Guard 
and the Driver were not called to support. the story which they 
had included in their reports. If there had been a tin ‘containing 
petrol or kerosene in the- truck, assuredly the contents would 
‘have been consumed. It was not suggested to Captain Edwards 
nor to the plaintiff in cross-examination that a tin. containing 
petrol or other inflammableliquid was packed in the truck. 7 The 
written statement also contains an allegation that a “Custer” car, 
which is a small engined vehicle used in connection with the 
"Variety Show; contained petrol.when packed: in the truck. The 
plaintiff denied this in-examinationsin-chief and Һе was not- * cross- 
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examined ‘about it; nor was any question about it put to Captain 
Edwards when he was under cross-examination. There is no 
evidence that the car contained petrol, and, in my view, it clearly 
did not do so. There is no substance іп. the suggestions regarding 
petrol or paraffin, either im a tin or in а “custer” car, baying 
been packed in the truck. A suggestion was made on behalf of 
the Railway that the cause of the fire was bad packing of the 
contents by the 'plaintiff'S employees and that some loose "metal 
objects were placed in the truck whieh were oscillated' during the 
journey and striking each other caused sparks (which have been 
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called “friction: sparks") and these started the fire by coming ~ 


into contact with the wooden articles in the truck. The only 

evidence regarding: packing was given by the plaintif.in erami- 

nation-in-chief. He said that corrugated iron sheets were placed 

at the bottom of the truci, then poles, rods, galleries, stalls and 
other materials were put on the sheets, and the ''custer", car on 
the top of the load which was covered by a tarpaulin supplied by 

the Railway. The plaintiff said thit at the time of the packing 
a railway officer was present, who inspected the loading. four or 

five timss, The plaintiff was not cross-examined about the pack- 
ing and it was not suggested either to him ог to Captain Edwards 
_ that the truck was not properly packed. No evidence was called 
on behalf of Railway that truck was wrongly or negligently packed, 

nor that metal articles, if loosely packed, would create. spark 

sufficient to set fire to the wooden. things in the. truck if they 
rubbed against each other during the journey. Further, the 

evidence ‘of the plaintiff that a railway official inspected the 

loading was not contradicted, and there is no reason why it should 
not be accepted. The inspections must have been for the pur- 
pose of seeing the truck was properly packed, and if this was 
being done in an improper manner, exception would have been 

taken to it. The suggestion that the truck was not correctly 
packed and that fire was caused by friction sparks dus to 
defective. . packing is no more than the outcome of vivid 

imagination, E ` ` 

The cause of this fire, as in the case of many fires, must be 

а matter of some conjecture, since no one, as far as the’ evidence 

goes, saw the. commencement of the ‘outbreak. The learned 


trial Judge expressed the view that it is a reasonable inference - 


to draw from the facts that fire was caused by a spark from the 
engine. This cause was given by the Station Master-in his first 
' report to the Railway. The admissibility of the whole of this 
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Crvi, report as“ evidence’ may be doubtful: The Station’ Mastei* was 

1984. not present! until’ the’truck load was well alight, and he does - пої 

- Вай Didgra 887. whether the cause which Һе gave was his inference or opinion: 

Сото: беа гареб OT Whether he was informed of it by some one else. Ine Ze 
Indii Coüdcll, Sway (rythe'report of a’ Shipping disaster by. the . master ‘of: а 

Сенно Y. ship'to' his owners was "made in’ the course оѓ his duties; апі ће 
= stitsments'in it werelheld to bs admissible so far as they related 

to’ what the' report stated.the master saw and did апа! what orders , 

he’ gave, but not any opinion which he: expressed in’ it. “Fhe 

report of the Station Master was'clearly made in’ the course’: of 

7 hisiduty: cand’ nó objection is taken to' the statements in'it rela- 

tivé to: what he saw and did. If he was told by а third person that 

a fire wa caüsed by'an engine spa-k; then the statement in the 

report ів’ no more than' hearsay, and again if’ the statement’ is 

thé тёш of his‘own inference, it amounts: no’ more than to! his 

opinion. К 

‘THere’was опе otlier suggéstion made on’ behalf of ће Rail: 
wayp during! the héaring of the-appeal;. as'to the cause of thé'fire; 
namely, that'it-might have been a spark fromta- source’ other’: ай 
from the engine: There’ was no evidence at all that the engine 
-passed-any'spot- from where’ а spark could blow into the Huc 
In tay view this suggestion can be dismissed. 

It is nòt surprising to’ find, since no evidénce wás called: by 
Һе" Railway or indeed by Һе! plaintiff regarding sparks being 
emitted from’ engines, the’ learned Judge desired ‘to ‘have sme 
information" upon this question. Mr, A: Н. Baker an official in 
the Service of the: Railway, was made a court witness: by the learned 
trial Judges’ His evidence did not expressly relate to the . caüsé 
of the-fire to the plaintiff's goods, but was móre generat regard- 
ing sparks’ which are emitted’ from railway engines. "Thé subs- 

7 А tance оѓ his testimony 'so far as’ it concerns this case ‘is as 
follows : 

There dre: certain inclinations of thé truck Saletan Hardwar 
and’ Debra- Dun; more’ sparks emanate when aiv engine travels 
up hill; there is no railway rule or regulation that: it is:either 
proper or improper to place an open truck next to an engine in 
а goods: train ; timber is not inflammable; (that: is it is easily set 
alight) but it is combustible, (that'is; it is capable of burning); 
timberis rot included in the Imt of infarmable or d&ngerous 
'góods;- sucht as-dynamité, matches, and petrol, which В.:134 of 
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the East Тайн “Railway - Manual” provides: should’ preferably: be’ 
placed at the end of a train away from the locomotive ; rail’ slippers 
are made of wood and rdilways- do: not: hear “of thein catching 
fire from sparks"; the risk from. engine sparks is away; that is 
to say, sorie:distance; from the engine, because they are blown 
into the air and’ it takes some time for them: to- come: down ; 
Sparks аге: more likely to affect: the fourth or ‘the fifth wagon 
from the' engine ; provided sparks could get there the’ first’ wagon 
is the most dangerous ; and‘ wagons-within' fifteen to' twenty from 
the enginé are in’ the danger’ zone: І І 


Now, tlie suggestion-in' the reports’ of the Station Master, the’ 


Guard andthe Driver that a tin: containing petrol; ‘the suggestion, 
that the “custer” car containing petrol, or the: theory’ that friction 
sparks or sparks from an’ unknown" and indeterminate source 
might bave been‘ the cause of the fire, being suggestions’ and a 
theory which have no substance, there is'notling left вате that 
whic’ the plaintiff alleges and has‘ alleged! throughout, namely, 
that thé fire: wis caused: by a spark or’ by ‘sparks emafating from 
the engine. No other cáüsé сат be'said* to't have beén’ reasonably 
probable. The-plaintifi’s' casé throughout has beei that'the fire was 
started by engine sparks falling on’ thé opén- track. The testimory 
of Mr. Baker 106: ће conclusión that engine sparke could have 
caused the fire. I agree with the conclusion to which the’ learned 
trial Judge’ arrived that’ this fire was caused’ by spark or by 
spark emitted by the engine and which: fell? upon “the open 
‘truck. ' 

The causé of the fire having been’ established; 1: is now for 
consideration whéther the Railway is under any liability’ to the 
plaintiff in respect of the’ loss occasioned by’ his goods being des- 
troyed by the fire: 

The whole consignment was carried’ at a rate lowet than the 
usual charges; in réspect of the consignment Captain’ Edwrrds 
signiéd three risk notés on ‘béhalf: of the- pini the conditions 
in which forinéd fhe terms of -the éoritiac or contracts bétween 
parties: Thése агё known ds Risk -Notés A, Band С. ` 

Risk Note “A”. applies to goods- which: are éither in a bad con- 
dition or'liablé to: damage, leakage or wastdge of fo badly or 
iriddeqtiately’ packed goods. The risk поќе, in question relates 
solely to goods in bad-conditions' and or those liable to damage, 
leakage and wastage, no reference being.made that there were 
goods inadequately packed. Since there із по: evidence and 
therë has-been no” süggestion: that" zr of: the goods which ' were 
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destroyed by fire covered by Risk Note “A”; in my view: reference 
, to it is not called for. . : ‘ 

Risk Note “В” covers the whole алнан It sear 
that in consideration of the goods being carried at a lower: charge; 
the plaintiff agreed and-undertook to hold the Railway. harmless 
and free from all responsibility from апу. loss, destruction or, 
damage to the consignment from any cause whatever except upon 
proof that such loss, destruction or damage arose from the 
misconduct on the part of the Railway or its servants. | 

Risk Note “C” relates to goods carried in the open truck,. and 


‘is a form used. when at the sender's request the consignment’ is 


packed in an open truck. It provides that’ the plaintiff agreed 


‘and undertook to hold the Railway harmless and free from all 
'responssbili y for any deterioration of or damage: to the consign- 


ment which might arise by reason of. the consignment being 
conveyed in.open wagons during transit. . 

In other words, the whole consignment was carried at the 
plaintiff's risk, save upon proof of misconduct, and also that part of 
the. consignment which was іп the truck was carried entirely ' 
at the plaintiffs risk in respect of destruction or damage ‘arising 
from their being carried in an open wagon. 

It is first convenient to deal, with the questions ic with 
regard to risk note “С”, : 

I desire to point out that, from the terms of the nios it is clear 
that the goods were carried in the open truck at the plaintiff's - 
request. The consignment note purports to exempt the Railway 
from allresponsibility for any damage to the consignment which. 
might arise by reason of its being conveyed in an open wagon. ` 

On behalf of the plaintiff it was argued that risk note “С” 
does not exempt the Railway from liability for negligence or 
misconduct inasmuch as no reference is made to such exemption 
and in order Њаё. the Railway should escape liability from the 
consequences of negligence or? misconduct, either ‘of itself or of 
its servants, the risk note should expressly so provide for it. In 
support of this contention reliance was placed upon two decisions. 
of the courts in England: Price &.Co. v. Union Lighterage Co. 
(1) and Steinman ét Co. ү. Angier Line Limited (а). The subs- 
tance of these decisions, one in regard to a railway апі’ the 
other in regard to a ship, is that in the absence of any: express. 


(0) (1903) 1 К. B. 750. 
(а) (1801) 1 Q. B. 619 ; 60 L.-J. 19 B. 445 641. T. 613; 39 W. R. 392. 
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reference to exemption ‘from liability for negligence, misconduct CE 
or the like, the railway and shipowners were not exempted when 1944 
damage was caused by the negligence of the principal's servants. ^ Rallisram Dingra 
In my view those cases are not in point in the present instance. Govemor-Genera! of 
By the Common Law of England a railway- and owners of a ship India in Councll. 
are common carriers. The liability of common- carriers, save for 
exceptions such as king's enemies and acts of God, is that of 
"insurers". There is and always bas been a reluctance to 
exempt a common carrier from. his ordinary common law 
liability, ; 

If Ье wishes to- ёхешрї himself from his liability when the 

Courts have held he must do so in terms which allow of no 
ambiguity, and ia the cases’ to which reference has just been 
made, thé railway and the ship ‘owners concerned were common 
carriers and the contracts which were the subject in ‘each of those 

^ Cases exempted the carriers from liability but went no further 

` than using words which were somewhat general and did not in- 
clude -negligencé- or misconduct. In consequence the decisions 
given were that no liability was exempted in regard to negligence ' 
Or misconduct. Railways in India are not common carriers ; 
this is made manifest by the provisions of section 7а (Ш) of the 
Indian Railways Act, They are, therefore, іп: the same position 
as carriers in England who are not common carriers but of course, 
they are subject to special statutory enactments, rules and regula- 
tions. It is clear from Fagon v, Green und Rdwards Lid. (1) that. 
а carrier, who is not a common carrier, ‚сап exempt himself from 

, liability in respect of his servant's negligence although ‘not 
expressly doing so in the terms of the contract. The above case 
cohcerns a company whose business ‘was that of furniture remo- 
vers. Clause (5) of the contract with the: owners of goods which 
were carried provided that it would not under any- circumstances 
be responsible for any article which should execeed the value of 
&то and would not under any circumstances be responsible for 
the contents- of the chests, boxes and packages unless properly 
Secured. At page rro, Horridge J- expressed the view that it 
was clear on the anthority of а case to which- he referred, that 
the words “under any circumstances” covered -the negligence of 
the defendants, that is to say, the carrier’s servants, and that 
therefore they were ‘protected although the loss was occasioned by ` 
the negligence of the servants. 


Gentle, Y. 
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‚ In;regard to risk note “С” ‚Му. Das, Gupta contended .that.loss 
cansed by the negligence or misconduct.of the railway 1з not 
excepted by the. provisions .in the risk note. Railways in India 
are.not liable ‚аз common carriers, but they -have, аз is clear 
from section-72 of the ,Railways .Act to accept the responsibility 
placed upon bailees-by sections 151 -and.152 of the. Contract Act 
Which, require a ] bailee. to, take аз much care, of the goods ; bailed 


40 him ава man of, ordinary prudence тоша ;exercise. As I" 


understand it, that,makes a bailee liable for negligence or may 
be for some more serious wrong. Risk note “C” must exempt. the 
` тайтау. from ; some liability. If it did. not exempt ћеш, аз жав 
contended, against loss , occasioned by .servant’s negligence, : „then 
(Т сап see nothing -which is -covered by risk note- "C". Iny 
wiew this risk-note does not.exempt the railway from. ; lots caused 
:by its servants’ negligence or misconduct but - to a limited ,extent, 
‘namely, to loss which „may , arise „by - reason of the -consignment 
being carried іп the open.wagon., .[t does not exempt „them from 
;all.responsibility. „I. will explain „this by an example., „А „train 
composed of open. trucks.and, covered’ ,wagons. collides,.. through 
the:negligence of.a'servant-of the -railway -and the whole freight 
inthetrain із damaged. In respect of ;the.open ;trucks «the ; rail- 
iwayds.covered Бу risk note tC, which, in that, case, ; would „not 
Save the railway’ from .liability jipasmuch as it mattered „not 
-whether the goods were inzan open: truck ,:ог ¿were jn га .covered 


';truck ; the :сапве aof damage being negligence . which ; is quite 


,distinct from damage occasioned „Бу ithe goods being':packed., in 


- open, vehicles in-which they were carried, and in no. way connec- , 


uted with it; in such.-case the, railway - mould zbe , liable. , The 
-exemption- must relate do damage which. arises. from athe - goods 
;being carried in an „open truck. Ап „example owas..given during 


. the course; of the,argument :,en engine driver hosing ; down coal, 


uby.his, carelessness-directs-his hose pipe towards he first. carriage. 
^ attached ќо, Ње engine., , If it, were an,.open truck then, the, goods 


vin At, might he damaged. If it were a closed. truck, no damage 
„would be, occasioned.to , the goods... At. swould Beem ,that ; damage 
.to,the goods in; the, open truck, in thase circumstances, would 
„arise by . their being .conveyed in the „ореп truck. It. would, 
. therefore, appear that, the company would not ,be liable, although 
„Ше actual act causing the damage ,was.a,,negligent опе „by ,its 
servant. . А 

In my view, in the present case, risk note "C" does cover the 
tisk. The goods- caught. ‘fire -by -reason - of -a spatk-or. sparks 


\ 
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' being emitted from the © "engine and^ “landing in-the' ópén ` truck- com 
Assuming for the moment that there^ was some negligence; never- 1944. 
theless if the goods had been in'á covered" wagon, there would . allia Bingra 
` have been no fire," It is. because: those goods were carried in an 

open wagon that the fire took place, and the destruction’ or онто Genera Е 


башаре arose out of the'goods being conveyed іп the open truck. Gentle, J. 


In these circumstances, in my view, the matter comes within 
risk note “С”. The plaintiff agreed with the Railway that he 
` would hold it harmless and ‘free from all _Fesponsbility i in respect of 
the destruction. 


"The question which now requires to be бе с 18 whether 
. thera was misconduct by the railway servants and,- if so, whetner 
the company is liablé i in respect of that misconduct, -This .arjses 
by reference to risk note “В”, which as mentioned aboye, ,exempts 
the Railyay fromrliability save upon proof that the Joss or des- 
.truction arose from misconduct of. railway administration -or its 
‘Servants, Some-argument has been addressed regarding the 
_ difference between the misconduct of the Railway and the miscon- 
duct of-its servants. Ido not think that it is. ‘necessary to deal 
„with that argument, | 
.Learned counsel on behalf of the. > plaintiff, a avery panei 
conceded that -the iburden is: cast -upon the :pļaintif:-to' prove 
misconduct, it is.not:for the Railway to- disprove it.. In. paragrąph 
4 0f the plaint it is.alleged:the fire was caused..by: the misconduct 
-of the servants of the Railway and paragraph 5 sets out what would 
вао Бе some:partiaulars or details of ithe misconduct pleaded in ` 
лаш paragraph. . `- Се o 
Negligence’-and misconduct are- both : wrong. -їз' tliere- any 
difference "in degree’ ‘between-an act which is- negligent--and ап 
"act which is*misconduct? Negligence is- the: failure- ‘te take- that 
"dare which‘an'erdinary prudent -man:-weuld' take ‘in the .circums- 
“tances,;-and is- tho -omission (о до: -something - which- suele man, 
«would do; ог“ in «doing something. which he would -not- do.- - Mis“ 
conduct is-not easy ‘to define. - In the-Oxford: dictionary it ‘is' said 
to be bad management, mis-management, malfeasance and culpable 
"neglect -of -an'official-in' regard: -(0° his‘ office: А considerable 
“number of authorities hava. bsen cited ‘during the ` course of the 
argument in which a definition or . Bm, explanation. of what is 
misconduct appears. Ido not propose to refer ta all but -only 
-tó some of:them  "The:gpinions expressed.in tha-sevapal decisions 
are not in accord, i 
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In B. N. Ry. Co. у. Mooii Sicka & Co. (т) the meaning. was 


considered of the word "misconduct" in a risk note containing the 


same or similar language. as in risk note “В.” Suhrawardy, Ja with 
whom Patterson, j: agreed, observed at pp. 139-40 (35 C. W. N.) as” 
follows :— 

d Iam баспага to hold that the word ‘misconduct. ав. -used i in 
the new tisk note ‘B’ is wide enough to include wrongful commis- 


` sion and omission, intentional or`unintentional of any act which it 
‘wrongfully did or which it wrongfully negle.ted to do,. or, to put it. 


‘in another way, did what E should not have done and did not do 
what it should have done. ” mas 
Later he said “ Іа my judgment the word орд denotes 


‘any unbusinesslike- conduct and includes negligence or want of 
- “proper care which а bailee is to take under" section 152, ‘Indian 


Contract: Act. ” ; 

In this view there would seem to be no diferenco ` in des 
between negligence and misconduct and that these words are 
correlative and bear the same meaning; In: Manilal v. B; №, Ry. 
Co. Ltd. (2), Matter, J: expressed the opinion that misconduct is 
more than negligence. In Zhe Madras and Southern Markatta 


` Ratiway. Company Limited v. Sundarjee Kalidas (3) an exhaustive 


review of the authoriies was made апі Guha, J., at p. 285, 
expressed the opinion that misconduct is not necessarily establisned А 
by proving even culpable negligence, itis the intentional doing of 

something which the doer knows. to be wrong, or which he does 
recklessly, not caring what the result may be. Guha and Bartley, JJ. 
concurred with this view and adopted this definition in Banwarilal 
Jagannath v. ‘Bombay Baroda & Central India - Railway 


`- Company (4). The opinionin Zhe Af. & S. M. Railway case (3) 


was given after reference was made to several decisions of: the 
English Courts” upon risk, or consigament, notes by which the 


railway was lable only. upon proof of wilful misconduct or wilful 


default. Since the word ‘wilful’ was absent from the risk. _note І 
under consideration in The Af. GS. M. Railway Company case (3) 


Я AM ів absent in He P HAE note in the present case, it may be, and 


7- (1) (1930) 52 C. L. J. 235 (243-44) i 1. L. R. 58 Calo. Өз 35 С, W. N. 
133; 129 I. C. 759; (1930) 17 А. I. R. Cale, 815. 

(а) (1935) за А. I. R. Calc, 271 ; 155 1. C. 1933; 39 C. W. N: 114. 

(3) (1933) 57 CL J. 28r ; (1933! 20 А, LR, Cale. "ni LL, 898 
Calo. 996 į 147 L C. 752. у - Ey 

14) (1936) 6r- C. Le i. 526; (1935) a eh R. eos Б 1бо 
LC 728, 


M 
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probably is, {һа ә view expressed goes too far with regard-to.the ` 


meaning of the word ‘misconduct’, In Z. N. Ry. Co. Ltd. v. Haji 
Latif Abdulla (х), Jack, J. observed at p. 412 that negligence in his 
view would not always be tantamount to misconduct which is the 
view held in Zswis v. С. W. Ry. Co. Lid. (a) in which it was said 
that misconduct is something opposed to accident or negligence, ` 

In my opinion for an act to'amount to misconduct there must be 
a greiter degree of wrong than is required for negligence. 
Misconduct is’ something in the nature of improper behaviour and is 
not merely either wrongful commission or wrongful omission. An 
act of misconduct can well be, and in most cases probably is negli- 
gence ; but a negligent act is not by itself miscónduct. ‘Tt seems 
to me that misconduct is the genus and negligencé a species of the 
genus. The observation of Hilton, J. in Secretary of Staté v. Allak 
Bitfa Mohammed Amin (3) appears in юш. At p. тат the learned 
Judge observed : 

“The phrase ‘misconduct of the railway -administration’s 
servants’ can only have the second "meaning, which involves 
the-passing of-a moral judgment оп the part of the person 
concerned, however ue may be the lapse from rectitude which 
provokes it. " 

I do not think, I can usefully add anything to the observation 
of learned Judge which I have just quoted. In my view misconduct 
requires an act to be of a more grave nature than is required in 
respect of one which i is mare nagligence and nothing more. 

I am unable to subscribe to the view éxpresse in В. М Ry. Со. 


v. Moolji Sica & Со. (4) that the provisions in the risk note, ` 


relieving a railway company from the responsibility'for loss, destruc- 
tion and damage except upon proof of misconduct, only confers 
the immunity of shifting the burden of ‘proof ; and that since the 
onus is upon a bailee in the ordinary way, if goods in his possession 
- are damaged, to prove how the damage occurred, if he wishes to 
avoid liability the provisions in the risk note remove that obligation 
from him and cast upon the bailor the burden to prove affirmatively 
that loss or damage was caused by the misconduct оѓ. the bailee. 
The risk note does require a bailor to establish misconduct. But it 


(1) (1937) 24 A. L R. Calc. 410; 173 I. C. 797. : Г 

(a) (1877) 3 Q. B. D. 195; 471.1. Q. B. 131 ; a І. T. 774; 26 W. 
R. 955. 

(3) (1930) 17 А.І. К. Lah, 120 ; 120 I. C. 286. . Е" 

(4) (1930) 52 C. L. J: 235 (043-4); L L. В. 58 Cale, 585; 35 С. W. N. 
153; 1201. C. 769 7 (1930) A. I. В. 17. . 
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is not, in my- view, the only immunity which i is given: to the: PINE 


- company, С -~ 8 


The. next, matter-is whether there has been.-misconduct by the- 
servants -of the railway. [he- acts of misconduct -which are 


of 
л alleged аге : (г) attaching the open truck, containing the -wooden - 


articles - to в goods train and not- to :the plaintifs. or another `; 


. passenger train : (а) placing . the truck next to the .engine-; and 


(3) not taking proper care to see that the contents. did . not, catch ‹ 


‚ fire. Wall 


ture; commonly form part of а goods train, en an. шшк o put 
an open.truck to such a: train cannot : be. misconduct. and.-is not - 


in my view even an act of negligence. - .- 

Mr.Bakers testimony-is the:sole evidence which was given +- 
with, regard to coupling next,to the engine-an open truck. contaín:-. 
ing wooden goods coverei with a tarpaulin. There are -railway., 
rules -and -regulations which have. statutory-force and authority, 


and еве govern.the conduct of railway goods and other traffic. ., 


There.i$ none which either permits or: forbids. ап .open-truck -- 
being- placed next-to engine. . Rule 134, which-- deals with - den-... 
gerous goods, such as dynamite, matches and petrol,: does - not. - 
include timber or articles of -wooden: manufacture in the.list ot. 


dangerous goods,:and it goes. no further, than to. provide that it; - 


is preferable that they should be placed ar the.end of the train - 


away from the locomotive. There.was, therefore, no. infringe- 


mant,by: the railway of а -rule or regulation. Wood or timber 
is neither dangerous nor.even inflammable,- but s combustible. - 
According to Mr. Baker the risk is greater „of sparks -falling upon... 
a truck farther, to.the rear than> upon the one - which- is-atfached , 
next- to the engine, since-sparksare emitted into the air- and take. 
some, time .to fall. During. the falling process. the sparks, pass: : 
over thé trucks nearer, to. the engine. . Mr..Baker says sparks- may ; 
fall ,as..far back as. the fifteenth or twentieth wagon. from the... 
engines, ..Even if this opèn truck had been coupled to а passenger.: 


_ train--end. complaint, is made- that, it, is misconduct - not -to~ have . 


done. this—the sparks must. névertheleas. ba liable to fall-uponr^ 
an open truck whether eee to a goons train or орсо. їоа 
passenger train. uu 

There mist be, ex- dicun. risk of did in-an^ ‘open truck. 
catching fire from sparks emitted from the. engine, no matter, ‘in 
which position . trucks, тлу фе, placed, ‘provided :Һеу, are. within, 


twenty vehicles from the front of the. «train, but sthis;ín zmyaview: ` 


Vor.: 8:.] HIGH-COURT. . 


із no more-thar- one. of those: risks -which.. modern: transport 
facilities entail. There is no reason why Mr. Bakers evidence. 
should. not be accepted. From his. testimony, «misconduct by the 
railway or by its servants is negatived. I do: not: “propose to 
£o. through ‘hig evidence in detail, -but looking.at it. as a whole, 
there was nothing. done on this occasion from which it can be 
said that the servants of the railway were guilty < af my act which 
amounted to misconduct. 

I, therefore, hold that there bea. not, been: изди, me 
as required бу. Risk Note В. іп order to:bring the railway out- 
side. the exemption provision and. to make it liable. to the plaintiff 
for his loss, .. Е ; 
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The next matter. which requires -attention is the: contention on ~ 


behalf of the. plaintiff that the railway- cannot avail itself of the 


. terms of Risk Note B. - All the risk notes, it was- argued, require ^ 


the railway. to carry the goods Бу the. вате passenger train as 


‘that by which the members. of the party- travelled or-by some. 


other passenger train, Since the wagons and -truck were coupled 
to a goods train, the railway. did- not- fulfil -its obligation under 
contract or. contracts... Consequently the railway. cannot avail 
itself of any term.in the risk notes or in the contract. This. 
plea:is-not гавейгіп' the plaint and ‘no additional- written. state-- 
ment was filed: by" the- plaintiff in which -such plea .is- made,- It 
was, however,.argued-that facts, and- not law, аге required. to be 
alleged.in the plekding,~and. when facts are stated and. establi- 
shed, then the.party concernéd can rely nes any legal gonsquenca 
arising from: those facts.^ — 


Persuant.t0.&- request for particulars. of:- misconduct -alleged. in . 


para: 4 of the-plajnt, the plaintiffs attorneya,, by > letter Saed 2oth. 
June, 1939, gave the following: 


“The carnival goods were-booked and a luggage ticket No.. ЖЕР А 


was issued іп respect of them by the FI. Railways administration 
and they-were:to baye been carried: normally in the same train 


ав cohsig nor;and: his. partyn The £.- І.. Railways. .administration,. - 
however, -attachéd:: the truck. containing the -said carnival: goods- - 


to a goods-train; and- :moreoyer-one- of the trucks which. was. an 
open truck-was placed-by Ње E.I. Railways:.administration next 


to the engine of: the goods traim.and.. allowed .to-be. carried thus.- 
without:taking proper. cane..that:the goods. contained: in the -said -. 


open-truck and gonsisting.chiefly of wooden materials, while. io the 


custody of the said administration-and in transit did,not catch fire . 


from sparks from the engine or wag otherwise destroyed’ 
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It was argued that upon these allegations- it is open to the ` 
1944-7 plaintiff to contend. that the railway cannot avail itself of the. 
` Ralliaram Dinga ` provisions in the risk noté, requiring the plaintiff to establish - 
баек es eral. of “misconduct as a condilion precedent to liability (or loss and: 
India in Ce Council. _- exempting; it from liability if misconduct is not proved. There is 
Gentle, F- ~ nothing in the risk note from which there ів. апу obligation upon . 
the railway to carry the goods by passenger train. ^ The : letter 
dated -14th April, 1938, granting the application for concession . 
rates, has some terms upon the back which I have stated earlier. 
Ican find nothing in these which makes it obligatory for. the 
^ railway to carry the goods by goods train. It provides, so far - 
‘as ів material, that luggage and property booked in a -separate 
vehicle shall be charged at the stipulated rate. It was emphasised 
that since the carnival properties were luggage, it necessarily 
followed that they should be: carried by ‘the same train as that 
by which the’ party travelled, but ‘in the above letter reference 
is made to risk note “В”, upon the terms ara which the pele con” 
: signment was being carried. Ё 
The particulars which were supplied were delivered pursuant 
` to the request and solely in respect of the alleged acts of. miscon- . 
= duct in the. plaint. There is nothing in any. part of the plaint 
nor in the particulars, by which it could be hazarded that an : 
attack was being made upon risk note "B" or any of the risk notes, 
because of some breach of contract alleged against the railway. 

In numbers of authorities it has been observed, and also by. 
their Lordships of the Judicial Committee, that the object of 
pleading is to give fair notice to each party of what the opponant’s-. 
‘case is, In my view this niatter is covered by Pandit Someshmar | 

. “Dutt v. Pandit Tirbhawan Dutt (1). In that case the plaintiff 
claimed for'a deed of gift to be set aside on the ground of 
fraudulent- misrepresentation by the defendant which forced: him 
-to execute the deed. In the plaint, in order to show the defen- 
dant could- commit the fraud, it. was alleged that he was. in à 

. position to exercise undue influence over the plaintiff. ‘The 
learned Subordinate Judge held that undue influence was ‘not a 
substantive claim." On appeal to the High Court -he was over- ` 
ruled, but their Lordships in the Judicial Committe restored the 
finding - of. the learned. Subordinate Judge. Lord Alness who 
delivered the judgment of the Board; -observed at p 229*. that: 

0) (934 59 C. L. 1.454 (459) 33 C. W. N. 806 ; IL, npe um . 
(1934) 61 I. А. 224; 21 A. I. В. P. C. 138. s А 
*Or page 458 of 59 С, L J.—Rep; 


D 
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“their Lordships are satisfied , that : ithe Subordinate, Judge was 
right in holding thatthe basis of the suit is fraudulent misrepre- 
_Sentation by the defendant to the plaintiffs. No substantive’ case 
“of undue influence........3, is raised”, the allegations of the weakness 
of mind of the plaintiff on the one hand and the commanding 
position of the defendant on the - other appeared to their Lord- 
ships to be ancillary to tae main charge and did- not present a 
substantive case of undue influence; although they were dis- 
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inclined to stretch the structure of- Ње. ‘pleadings too strictly, a . 


fair notice of the case to be made by the plaintiff. must Бе given, 
but even so they could not differ from ‘the арр ашаа Judge’s 
. Conclusion. | 

- In-my view this decision ЖС “governs and ‘covers the 
ў еза case. The facts, upon which the . Plaintiff “seeks to rely 
` in order to raise the present contention, are alleged solely as a 
ground of misconduct and as part of the plea by which the plain- 
"tiff seeks to enforce the terms of the .risk notes Љу showing that 
there was misconduct which the -note requires to. be proved asa 
condition. precedent to -recovery by the. plaintiff. There is no 
suggestion inthe. plaint or in the: particulars, that. the facts, to 
which the reference has been made, prevent the railway from 
"relying upon the risk note -and thata ‘claim was being made in 
the suit against the railway irrespective. of the Provisions of the 
risk note. The plaint, in my view, does not give & -fair or any 
notice, to the railway of such a case, The sole substantive case 
is the misconduct relied upon to take the Case. out of the exemp: 


tion provisions of the risk note. In my view this contention is 


not open ёо the plaintiff. ` A 
In regard to costs, the learned trial judge: in exercise of his 
discretion and for the reasons which he gave directed that there 
should be no order for costs. Costs are solely a miatter for the 
discretion of the Judge and in this case there is nothing to show 
that Ameer Ali J. exercised this discretion wrongly and did not 
apply the ordinary priaciples which should bs- applied when the 
` question of costs requires. decision. For. the reasons which I have 
given I would hold; that this appeal should . be dismissed with 
costs. - 
Mo Nair, ‘J 1—1 agree "with “the шаш which has just 
been delivered by -my learned brother ‘and I have. nothing 
to add. 


A. T. M. ES "n д 7: Appeal dismissed. 
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2 304 | FEDERAL COURT. . 


“PRESENT :' Sie Patrick Spens, Chief Разін Ми. Justice ' 
“ae Khan and- Mr. Justice. H. JF. Kania. 


N 


Cu QE. = ` MUSSAMMAT PARKASH. KAUR - 
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Е alias : 


“AMAR KAUR AND OTHERS.: a 


Чох ‘APPEAL: FROM тав Шөн Court oF ЗУтріслтувв - 
"n M : -'AT LAHORE.] i S 


_ Suit, maintainabslity of--Hindu Women’s Rights fo Property Дор (XVIII P 
1937), section 3—Constiiution Act, Schedule VII, List ПІ, Entry 7 ана 
List П, Entry at—Usufructnary mortgage, “redemption of—griculiural 
land—Succession to redemption money—Pre-deceased son's widow, 
^ ''* Н, who was in possession of a certain area of agricultural land in the 
- --Punjab, asa usufructuary mortgagee, died’ leaving’ him surviving his widow 
,^ andiaspre-deceased sonis widow. Afer his-death-the mortgage was'redsemed, 
` + atherentire-amonunt of thé:mortgage money being paid-to:the widow :. - 
- Held, іп a sult by. the:pre-deceased son's -widow «to recover ‘half-shate-of - 
‚ the mortgage money from the -widow or in ths alternative from! the- legal 
^ : ~. representatives of. the mortgagor, that the property in dispute being, agri- 
` ~ cultural lind withjn the m:aning of-Batry ат of List П (Provincial) to the 
' Constitution Act; 1935; the succession to it was not regulated by the Hindu 
\ Women's Rights to Property Act, 1937 aud the suit was dismüssed. © ` 
- Re the Hindu Women’s Rights to Property Act, 1937 (1) followed.” 
“Imperial Bank of машу у, Bengal National Bank (in Liquidation) (2 : 


+ 


се 
А tural land in Schedule VII Entry ar of List П to the Constitatin 
А Аё, 1935; includes’ rights” in of over agricultural land. 


Federal Court Civil Appeal No. VII of 1945. 
Appeal.by the.Plaintiff, 
1 ``- 4 "The -material:facts will.appear from the-judgment.-- 
"Mr. B. Banerji (Advocate, Federal Court) instractod by Mr. 
7 Naunit Lal, (Agent) for'the ‘Appellant. 

Sardar Raghbir Singh ( Senior Advocate, Federal Court) (Sardar 
Deva Singh Randhawa, Advocate, Federal Court with. - him) 
instructed by Mr. КА x. Ackariar, (Agent). for the Respondent ; 
“EN: Ie 


- (2) [1943]. F, C. R. та ; (1941) 73 C. Ls J. 415. nog g 
(a) (1931) L.-R. 581. А. 3237: 54 C: E. J. 117. 


Vór, 8t] - YEDERAL COURT.” ``- 


- The judgment of the Court was delivered by ~- p 

Zafrulla-Khan, J. :—One Harnam.Singh, who was in posses- 
sion of a certain area of agricultural land- in the Punjab, аза 
mortgagee, died leaving him surviving a widow and a pre-deceased 
son’s widow. After his death the mortgage was redeemed, the 
entire amount of tha mortgage money being paid to the widow. 
The pre-deceased son’s widow thereafter instituted a suit to recover 
one half share of the mortgage money from the -widow or in the 
alternative from the legal: representatives of the mortgagor; basing 
her claim on séction 3 of the Hindu-Women’s Rights to Property 
Act, 1937. Oma reference to this Court in ‘Re ths Hindu Women’s 
Rights to Property Act (1) the Court delivéred the opinion that the 
Act did not operate to regulate-succession to agricultural land in 
the Governors’ Provinces. ‘Ihe question -that-arose for decision in 
this case was whether the mortgagee rights held by Harnam Singh 
were or were-not agricultural land. A-Division Bench of the Lahore 
High Court, before whom the case eventually came on Letters Patent 
Appeal, answered the question in the affirmative and dismissed the 
suit but gave a certificate under section 205 (1) of the Constitution 
Act. The plaintiff has now coma up on appeal before їз.” — 

Entry 7 of List ILE of the Seventh Schedule to the Constitution 
Act-(Concurrent Legislative List) comprises wills, intestacy, and 
succewsion, -save as regards agricultural land. The ‘devolution of 
agricultural land 1s thus -a purely provincial subject by virtue of 
Entry ar of List II (Provincial List) which runs as follows :— 

- "Land, that is to say, rights in or over land, land tenures, includ: 
iag the relation-of- landlord and tenant, and the collection of rents ; j 
transfer, alienation and devolution of-agriculcural land ;......... soo” 

The expression "agricultural land” isnot defined in the Consti- 
tution Act -but in our judgment the language ‘employed in this 
Entry leaves no room for doubt that agricultural -land mast be 
deemed. to include rights in or over agricultural land. - Any- othar 
construction would give- rise to serious anomalies. Li 
> Faced with this difficulty - -Counsel for the appellant’ was forced 
to contend that-the agricültural land covered by the mortgage was 
held by Harnam Singh - only as security for the mortgage money, 
the advance of which by him -to the -mortgagor constituted a debt 
distinct and severable from the security. -It was argued that the 
plaintiff was only seeking to recover, her share of the debt: due to 
Harnam Singh . the whole of which had been repaid to the widow 
and which was property (other than кеш aus left UM 


(x) [тә] F. С. А. 12 (1941) 73 C. Le J. 415, 7. РАНА dra 
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Harnam Singh within the. meaning of ,section,3 of. the. Hindu 
Women’s Rights to, Property, Act and that she was not concerned 
with the security for the debt, -This contention. is based upon a 
misconception of the nature-of the kind of mortgage held, by 
Harnam Singh. He had, no. doubt, adyanced a sum of money'to ` 
the mortgagor but all that he had,obtained, in return was: possession. 
of a certain area of agricultural-land. and the right to-maintain.that ` 
possession, to receive the rents-and profits arising from -the land 
and to exercise over and in respect of it, all. the other rights.of user 


that the mortgagor was entilled to exercise, till such time as, the: 


amount of, the mortgage money was repaid tohim, In the,judg-. 
ments of the Courts.below the transaction is. described: as а usufruc: 

tuary mortgage. It,is not contended, however, that ita nature.is. 
otherwise than as described above. Under the law: regulating such 

mortgages. in.the Punjab Harnam. Singh. had. no right to instituus a 
suit to:recover the amount, of the loan or. to enforce the.mortgage: 

by bringing.the mortgaged property to sale. 

. Our attention was drawn to, Zperia/ Bank of India ү. Bengal | 
National Bank (1), (in Liquidation) where their Lordships of. tha 

Privy Council held that a debt secured upon immovable property. 

may be.transferred: apart.from the security. The kind of debt and 

security, that their. Lordships were called upon tọ deal. with.in;that 

case were, very different from, the, kind. of Mortgage that is the 

subject matter of controversy. before us. ‘That was. а case of an 

ordinary loan. secured upon. immoyable property where:the creditor 

would, have been entitled, in the words of their Lordships, "to take 


| a judgment - for, the debt without having recourse, to-his. security”. 


In the present, case. Harnam Singh had. no. right to Tecovar. tha 
amount of the mortgage money, by suit at-all. His- interest, at the- 
time of his death, was only, that of a, mortgagee in possession: entitled 
to receive the. rents and profits of the property till the, mortgage 
thoney \ was repaid and was in our judgment. a: ;right im or over, agri- 
cultural land comprised within. Entry at of List II. À 

We agree, with. the learned Judges of- the- High. Court in. holding 
that ‘the property in, dispute is. agricultural land. within. the meaning: 
of Entry ar of List II and that succession. to it is not regulated by 
‘the Hindu. Women’s, Righta to Property Act.. The suit was tightly 


dismissed. by the High, Court, 


The appeal is. dismissed with. costs 


‚А. т. м е : . Appeal dismissed, 


эз Pe Й Lm | 
ou ane PME T 


(1) (1931) L. R, 581, 4.3233 54 C. Le Je ife. . 


Vor. 81] > -° FEDERAL COURT. 
. "PRESENT: Sir Patrich Speak “Chi Дин, ЖУ. Justice 
теу Khan and Mr, Justice H. J Kania. . 


H. H. B, GILL ` 
v. . | 
THE KING-EMPEROR. 
J - AND. ` | a É z 
ANIL LABIRI С ML 
v. | | 
THE KING-EMPEROR. - 


. [On APPEALS FROM THE HicH COURT OF JUDICATURE 
AT FORT WILLIAM IN BENGAL AT- CALCUTTA.] 


Sanction Sanction of Governor-General to the institution of criminal proceed- 
ings for offences under sections 161 and 120B|420 Indian Pena] Code 
(Act XLV, of 1860)—Constition- Act,'1935, section 270(1)—Institution of 
proceedings for offences under sections 161 and 120B/161 І. P. C. он 
amendment of charge—Fresh sanction of Governor-General, if necessary— 
Charge under sections 120B| 65. Indian Penal Code, if illegal for want of 
sanction under section 197 of the Code of Criminal Procedure (Act V of 
1898) —Fresh charge, framing of, under the direction of High Court— 
Conviction under sections 120B]165 Indian Pinal Code, if legal —Criminal 
Procedure Code, section 438. — 


А complaint was filed by a Deputy Superintendent of Police in the Court 
of the Chief Presidency Magistrate, Calcutta, alleging that between March 
1941 and July 1942 A and B were parties to a criminal consplracy to cheat the 
Goveramznt of India by dishonestly or fraudu'ently inducing its officérs to pay 
larger sums of money Њал would otherwiss have become due to B in respect 
of contracts for the supply of materials placed with B's firm by A on behalf of 
Government and that in pursuance of this conspiracy B on various occasions 
made payments to А. The complaint was accompanied by the consent of : the 
Governor-General acting in his discretion, under section 270{1) of the 
Constitution Act, 1935 to th: institution of ‘criminal ‘proceedings against A 
for offences punishab'e under section 16r and: section I20B read with 
section 420 of the Indian Penal Code, Sanction of the Governor-General in 
Council under section 197 of the Code of Criminal Procedure, 1898, to the 
prosecution of A was given for the same offences. The consent of the Chief 
Presidency Magistrate under section 196A (2) of the Code of Criminal 
Procedare, 1358, to the initlatlon of the proceedings was also. filed. 


The charge of conspiracy 12 cheat Government -was not established, ‘but 
the charge was amended by the order of High Court on aopeal. A trial on an 
amended charge of conspiracy to give and receive bribes and also on the 
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charges under. sections.161 and 161/109 Indian Penal Code, 1860, was held. 
The learned Chief Presidency Magistrate held’ that the accused could not be 
convicted under sections 161 and 120B/161 Indian Penal Code but convicted 


.А о? an offence under section 165 Indian Penal Code and B of one under 


sections 165/109 Indian Penal Code and both A and B of the offence of 
criminal conspiracy under section 120B read with section 165 Indian Penal 
Code: 


Held, that the сойзёп® of the Governor-General to the institution of 
-criminal proceedings against A for having committed during the years 1941 
and 1942 offences punishable under section 161 and section 120B read with 
section 420 of the Indian Penal Codé was a sufficient compliance with the 
requirements of section 270'1) of the Constitution Act, 1935 for framing 
charges under sectlons 120B/161 Indian Penal Code and no further or fresh 
consent was necessitated. by order of trial on fresh charges. The institution of 
the proceedings having been “consented to by the Governor-General under 
section 270(1) of the Constitution Aot, 1935, the subsequent course -of the 
proceedings would be governed by the relevant роз. of the "Code of 
Criminal Procedure, 1898." = 


У | Held; further, that no “consent under section 270(1) of the Constitution 


“Act, 1935, was , required for the’ institution of proceedings in respect of an 


offence’ under section 120B read with section 161 Indian Pénal Code inasmuch ' 
“as an agreement by a public servant fo receive illegal gratification’ and the 
“receipt of such gratification by him could not be acts done or purporting to be 


done in the execution, of dua Huntley's case (2), 


= Held, Surther, that the trial of А on the charge under sections 120B/161 
Indian Penal Code was not rendered illegal for want of sanction ` under 
section 197 of the Code of Criminal Procedure. 


Held, that the solos of the Governor-General in Council. enabled the 
Chief Presidency Magistrate to take cognizance of the offences set ont in the 
sanction and cognizance having properly been taken on subsequent course of 
the proceedings -would be regulated Љу the relevant provisions of the Code of 
‘Criminal Procedure, 1898. The mere fact that at the stage of framing charges 
‘against the accused the Magistrate came to the conclusion that оп the basis of . 
the evidence recorded, charges ought to.be framed under section 161 and 
section 120B read with section 161 instead of under section 161 and - 
‘section 120B read with section 420 Indian Penal Code, would not render the 
‘sanction already granted nugatory and invalidate the Magistrate's action in 
taking cognizance of the offences set out in the sanction. 


or Held, farther, that it was immaterial that fresh charges were framed in 
Parsusioe | of the direction of the High Court, 


r- 


Held, that the Magistrate was justified under section 238 of ' the ‚сые of 
Criminal Procedure, 1898. z 


(^ [19441 Е. C. R. аба. . | Me P - 
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Federal Court Criminal Appeals Nos. II and III of 1946, 

Appeals: by the Accused. | 

Mr. РА Barwell, (Senior Advocate, Federal Court), ( Mr. Tara- 
chand Mathur, Advocate, “Federal Court with him) instructed by 
Mr.. Ganpat Rai, Agent, for the Appellant in Criminal Appeal 
No. II of 1946. 

Mr. B. Banerji ( Advocate, Federal Court), instrücted by Afr. 
Ganpat Rat, Agent, for tha Appellant in Criminal Appeal No. III 
of 1946. _ 

~ Mr. A. K. Basu (Senior Advocate, Federal Court), (Mr. N. К. 
Sen, Advocate, Federal Court with him) instructed by Mr, P. К. 
Bose, Agent, for the Respondent in both Appeals. | 

Тһе judgment of'the Court was delivered by 

Zafrulla Khan, J :—This case has had a. chequered history. 


The facts, so.far as they are material at this stage, are these. 


The appellant Gill is an Army Officer and was between March 
1941 and July 1942 Deputy Assistant Director оѓ Contracts and 


. Deputy Controller of Purchase at Calcutta and in that capacity 


was responsible for the issue and acceptance of tenders for 
, purchase of materials on behalf of certain Departments of Govern- 
ment. The appellant Lahiri was a contractor for the supply of 
such materials. 

On asth February, 1943, a complaint was filed bya Deputy 
Superintendent of Police in the Court of the Chief Presidency 
Magistrate, Calcutta, alleging that between March rg4r and July 
1942, Gill-and Lahiri were parties to a criminal conspiracy to 
cheat the Government of India by dishonestly or fraudulently 
inducing its officers to pay larger sums of money than would 
otherwise have become due to Lahiri in respect of contracts. for 
the supply of materials placed with Lahiri’s firm by Gill on be 
half of Government and that in pursuance of this conspiracy 
Lahiri had on various occasions .made payments to- Gill. The 


complaint was accompanied by  the' consent of the Governor- ` 


General acting in his discretion, under section 27o(1) of the 
Constitution -Act to the institution of - criminal proceedings against 


Gill for offences punishable under section 161 and section rao-B ` 


read with section 420 of the Penal Code.. There was also exhi- 
bited the sanction of the Governor-General in Council „under 
section 197 of the Code of Criminal Procedure to the prosecu- 
‘tion of Gill for the. same offences The consent of the Chief 
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Presidency Magistrate under section 196-A (2) ‘of the “Code 
of Criminal Procedure to the initiation of the proceeding?. WAS . 
Also filed. 5 

* On-4th Мау, 1943, the ‘Chief Presidency Magistrate ‘framed 
a. charge against.Gill and Lahiri under section 120 B read with 
section 420 of the Penal Code and a charge against Gill- under 
section 161 of the Penal Code in respect, of. one particular payment 
of, Rs. soo and a.charge against Lahiri under section rog read 
with section 161 of the Penal Code in respect "of the same amount 
af Rs. 500. 7 

-The object of the criminal conspiracy. which was ‘the subject 
‘matter of the ‘first charge was “to cheat the Government ` of -India 
in the Department of Supply by dishonestly or fraudulently 
inducing its Financial Officers to pay larger sums of money~ „ап . 
due (in respect of specified contracts) -by.means of false. Tepresen- 
tation regarding......,...«e0the rates quoted (by Lahiti’s” ' fita) апа 
character and capacity of supply made by them iñ preference tọ 
those of other firms.” 

‚ Оп the conclusion of the trial the learned - Magistrate found 
that a conspiracy to cheat Government was not established. With 
reference to the charges under, sections 161 and 161/109 he found 
that though the payment of the amount set out in the charge жаз ` 
admitted by Gill, there was something to be, said for the explana- 
tion that he had offered as to the consideration for which the pay- 
‘ment had been made to him. On these findings ‘he Me both , 
accused on all the charges. - 

‘Against the acquittals the Crown carri ed an appeal | to the 
High Court at Caleutta which was decided on the 8th December, 
1944. The learned ` Judges of the High . Court agreed with the 
learned Magistrate that the evidence led in support of the cons: 
piracy charge did not establish that charge but held that the 
proper charge should have been one of conspiracy to give - апі 
receive bribes. They, therefore, set aside the order of acquittal 


А and remanded the case to the Chief Presidency Magistrate for 


trial “on an amended charge of conspiracy to give and receive 
bribes and also on the charges under sections r6r and 161/ 99, of 
the Indian Penal Code as previously framed.” 

- "The case then went back to the Chief Presidency Magiitrate 
who'on 2and June, 1945, charged Gill and Lahiri under section 
120-B read with section 161 of the Penal Code with being ` par- 
ties to a criminal conspiracy between March 1941 and July 1942 
with the object of Lahiri giving and Gill accepting gratifications 


à 
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other than legal remuneration in the matter of Lahiri’s contracts 
as specified, and also framed separate charges against Gill and 
Lahiri under sections 161 and 161/109 of the Penal Code respec- 
tively with respect to the payment of Rs. 500. The trial pro- 
eeeded on these charges. In the end the learned Magistrate 
found that all the payments alleged to have been made by Lahiri 
to Gil were proved. He disbelieved Gill's explanation with 
regard to the payment of Rs. 500. He did not think, however, 
that the evidence warranted the definite conclusion "that there 
was anything improper done in the sense that Government 
incurred any loss or that Lahiri obtained any contract which he 
ought not to have obtained." Не felt that in that view he wauld 
not be justified in convicting the accused under. sections 161 and 
120 B/161 and considered it “safer” to convict. Gill of an offence 
under section-165 and Lahiri of one under sections 165/109 of 
the Penal Code (presumably in respect of the payment of Rs, 500 
though this is left. in some doubt in his judgment) and both Gill 
and Lahiri of the offence of criminal conspiracy under section 
гао-В read with section 165 of. the Code. He sentenced- each 
of them to simple imprisonment for three. months and a fine 
of Rs. 210 under sections 165 and 165/109, and passed no separate 
sentence under section 120:B/165. .His order , is dated, 13th 
August, 1945... 

On appeal to, the Ceu High Court. the. learned Judges gave 
the appellants the benefit of doubt with regard to. the considera- 
tion for the payment of Rs. 500 and set aside the convictions 
under sections 165 and 165/ rog. - They. : also gave them the benefit 


of doubt with regard to one particular item. out of the remaining - 


payments, but held.that the rest of the payments were. established 
and that they. were. without consideration., They, consequently 
upheld the convictions under section. 120-B. read with, section 165 
and maintaiaed the sentence. of: imprisonment. passed. upon. each 
of the appellants -but remitted the. finos. Their кешен. was 
Pronounced on rath April, 1946. 

_ Before the High Court objection was taken on | behalf of ‘Gill 
that his trial was bad for the reason that, the consent of the 
Governor-General, under- section 270 (1) of the Constitution Act 


_to the institution of proceedings against him under. section 120-B 


read with gection 16r had not been given. The High Court' 
repelled the. contention holding that the matter- жаз. concluded by 
the judgment of this Court in Auntley’s case (1). . 

(п) [944] F. С.Е, 2627... Mie tur 
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‘to press the-question of limitation. 
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Section 205 (1) of the Constitution Act enjoins upon every 
High Court the duty to consider in every case whether: or not 
any substantial question of law asto the intérpretation, of the 
Constitution’ Act orany Order in Council made thereunder is 
involved and of its own motion to give orto withhold a certificate 
accordingly. The judgment of the High Court in this case is 
silent as to any such question being involved. It was stated be- 
fore'us that Gill’s legal advisers construed the absence of any 
such reference in the judgmént of the High Court asa withhold- 
ing of the certificate; If the learned Judges of -the High Court 
were of the opinion that the constitutional question” argued before 
them .was clearly covered ‘by a judgment of this Court they 
might well have taken the view that the question was no - longer 
a substantial one within the meaning of section 205 (r) and that 
consequently no certificate should be given. Gill was, therefore, 
advised to move- His Majesty- in. Council: for special leave ‘to 
appeal against the order -of · the High.Court. This motion was 
made on 18th july; but the Judicial: Committee declined: to” 
entertain the motion on the ground that the High Court-should 
have been asked to consider the question whether a substantial 
question of law as -to the- interpretation of the Constitution “Act 
was or was not involved -in-:the case. As-& consequence, an 
application was made to the High Court on rath August for -the 
grant -of a certificate under section-205. On aand August 
the -learned Judges of hec High Court пине the following 
order :— ~ - F ` 
-- “A certificate under section 205 (1) of the Government ‘of нон 
Act; 1935, is applied for and granted.” 

An application for a copy of this order was dide: on fou 
August and the сору was sapplied on 4th September. 

- Armed with the certificate Gill and Lahiri lodged their: appeals 
in this Court ; the.former on rst October ‚апі the latter on 7th 
October (October and to'6th being Court holidays). | 

Оп the face of them the appeals when lodged were barred by 
time under the relevant Rules of this Court and the appellants, 
therefore, filed an application praying that the peciod of limitation 
thay be extended under section 5 of the Limitation Act. Al the 
hearing Counsel for the Crown intimated that he did not desire 
Having regard ‘to the ‘course 
of events set Out above we were satisfied that the appellants һай: 
sufficient cause for not preferring their apes v within the prescribed 
time, We OHNE S MINA the appeals. ~- F -- l- 7 
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Thé only ċonstitutiónal question ‘raised before us” waa that = 
Gils tridl-on the chargé framéd against him шійеѓ séctions ск: 


120-B/161 on a2nd' june, 1945, was bad for want of the consent 
of the Governor Genera] under section 270 (1) of thé Constitution d ing: ^. Gui 
Act: We are unable to accede to this contention. In our judg- 
mient the ‘consent of the Governor-Geiieral, dated 28th January, The Ring Eniperož, 
1943, to.the iùstitatioń of- criminal proceedings against’ Gill “for Zafrulla Khan, kA 
having committed during the years 1941 and 1942 offénces puñish- rd 
ahle under section 161 and- sectioh г20:В read with section 426 
of the Indian Penal Code" was a sufficient compliance with thé 
requirements ‘of section 270 (1). ‘of the' Constitution Act fof the E 
purposes of'thi$ сазе and no"further or fresh consent was neces : 
sitated by-the order. of the High Court' of 8th Décétiber, 1944, _ 
whereby the-case' was remanded for retrial’ on fresh: charges, It 
“makes no difference that the Magistrate framed à fresh charge’ 
ih pursu£nce'of the:direction of the High"Court; The institution 
of the proceedings having been’ consented to: by the Governor. 
General under section 270 (1) of the Constitütion Act, the sübse« 
quent-course ‘of ‘the proceedings would“ bé goverhed by thë 
relevant provisions of thé Code ofí-Crimuáal Proceduré. The 
Objection in-respéct of-the amended: charge is‘ also effectively 
met by the reason relied upon by the ‘High ‘Cotirt -for overrülirg 
1 namely, that по -consent under séctioń 270 (г) is required for 
the institution of proceedings за respect: of an offence ünder ‘sec 
tion 420:B read wıth'- section 16r inasmuch--as -an agreemént by 
& public sezVant-to-receive illegal gratification and -the receipt of 
such’ gratification by him cannot be said to be acts dorè ‘or 
purportiig to'be done in the execution of duty. {See «9и Be 
С. К. 262. |- bo MON We 
-Two'other. questions -wers argued before us’ with our ive 
It. was urged that Gils- trial. was - vitiated--by want of- sanction 
ünder:section 197:0f-the Code-:of Criminal Procedure ih- respect 
of an/offence under. sections г20-В/:6+ -of ‘the Penal ‘Codé: Here 
too;-the contention: was that. inasmuch as: Ше sanction of--thé 
Governor-Génetal: under that section was "confined to’ thé -prosécu- 
tio of. “Gill, “for having -committed during the - years Ig41 and 
1942 offences -punishable under section! 161 --and - section ‘120/B 
fedd. with- section 420 of the Indian Penal Gode" 46 was ‘not 
&dequate-to--cover- а comes under section 120-B read ‘with’ sec? 
tion 161; ' 
Section 197 lays down that “When any public етуй; «сос... 
із aecused of- any offence alleged td have'beén committed by him 
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while acting or purporting to act in]the discharge of his official 
duty, no Court shall tak» cognizance of such offence except with 
the previous sanction of" the prescribed authority. . 
lt was urged on behalf of tue Crown that no sanction: under 
this section was required аз the offence charged against Gill 
under sections, rz0-B[ 161 was not committed by him' while acting 
or ‘purporting to act in the discharge of bis official, duty. We 
consider it .unnecessary to enter upon а discussion. and. deter- 
mination of that question as ш our judgment the sanction of the 
Governor-General in Council, dated 3rd February, 1943, enabled 
the learned Chief Presidency Magistrate to, take cognizance of. 
the offences set out inthe sanction and cognizance having -pro- 
perly been taken, the subsequent course of the proceedings would 


- be regulated by the relevant provisions of the Code of Criminal 


Procedure. The mere fact that at the stage of framing charges 
against the accused the Magistrate came to the conclusion that 
on the basis of the evidence recorded, charges ought to be framed 
under section 161 and section 120-B read with section 161 instead 
of under. section 161 and section 120-B read with section 420, 
would. not render the sanction already granted .nugatory and 
invalidate the Magistrate’s action in taking cognizance of the 
offences set out in' the sanction. It ıs again immaterial that 


‘fresh charges were framed , in pursuance of the direction . of 


the High Court. We consider therefore that the trial of Gill 
on the charge under sections r20-B/16r was not rendered. illegal 
for want of sanction under section 197 of the Code of Criminal 
Procedure. _. 

; Next it was argued that the learned - Magistrate was “not legally 
competent to record a conviction under sections 120-B/165 when 
the. charge was in respect of an offence under section 120-B 
read. with section 161. We do not think this contention has 
апу. force. The charge under sections rao-B/rór was: one of 
‘conspiracy _ to give and receive illegal gratifications with, the 
motive that favour shall be shown to the person giving the illegal 
gratifications in respect of business in which he маз concerned 
and which was about to be transacted by the. person receiving 
the illegal gratificatious in his capacity as a‘ public servant, - To 


Р establish this charge it wis necessary to ‹рготе (г) that Lahiri . 


and Gill had entered into an agreement in pursuance, of which 


payments were to be mide and were іа fact mide by Lahiri to 


Gili, (2) that, these payments were without lawful consileratio., 
(3) that Gill received the paymeats knowiag that Lahiri Was com 
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cerned in business which -Gill was ‘transacting or was about to 


transact in his capacity as a public servant, and' (4) that the 


motive for the payments was that Gill should show favour to 
Lahiri in transacting the business. If the first three elements 
were proved but the motive was not proved, an offence under 
sections r20-B/16: would not be brought home to the accused, 
butthey would nevertheless be guilty of an offence under, sec- 
tions 120-B/165. The evidence did not satisfy the learned Magis- 
trate that favour .was actually shown. This did not. mean that 
the illegal gratification was not given and received with the 
motive that favour should be shown'; but the learned Magistrate 
thought that it would not be safe on his finding to convict the 
appellants of an offence under sections 120-B/161. As, however, 
it was proved. to his satisfaction that in puisuance of an agree- 
ment entered into between them payments were to be made and 
had been made by Lahiri to Gill and that- Gill had received the 
amounts without lawful consideration. knowing that Lahiri was 
concerned in business which Gill was transacting or was about 
 totransactin his capacity .«s a public servanthe proceeded to 
convict them. of offences under sections т2о-В/:65. In our 
` judgment he was justified by the provisions of section 238 of the 
Code of Criminal Procedure in adopting this course. 
No other question was raised before us. 
The appeals are dismissed. The appellants will now. surrender 
to their bails and serve out their sentences. | 


1 
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APPELLATE ORIMIN AL, 
= Mr Justice A- L Blank and Mr. Justice T. MN 


THE EMPEROR 
p. : 2 
‚ RADHA КАМТА BISWAS.* 
AND' 
THE EMPEROR 
" j v. 
JOYKISHORE BISWAS (alias) JOYNATH. 


Charge, іо the. fury—When the verdict is based on Jill consideration . of the, 
evidence except in one respect —Whether the consideration of the, charge, in. 
such a case would. be as in am ordinary appeal from the verdict of the 
Sury—Firsi Information Report—The aspect to be put more clearly to the 
Sury—Omission in the evidence of an explanation of the injuries found 
on the decsased—Fudge’s duty to charge the Fury that the injuries not 
accounted for. ` 
‘Where the verdict of the Jory is based on a "full: consideration xj the 


^ 


: evidence.except іп: one respect : 


Held, that in such proceedings.it was not open to'approach the considera- 
tion; of the charge as would be done in an ordinary appeal from the verdict of 
the Jary. . ^ І ¢ t 

Held further, that in charging the Jury concerning the First Information’ 
Report the Judge would be well advised to put to the Jury somewhat more 
clearly the aspect, which is commonly found in trials before Jury that the 
First Information Report. may properly be used asa check on the statements 
made in the deposition in the sense that a Jury will examine carefully what 


` case is set up before the Police at the outset’ of the investigation and what 


a different case is set up before them in the depositions. 

Where there is omission of an explanation of the injuries found on the 
deceased and the case set up. before the Judge and the Jury did not explain 
most of the injuries : А 

Held, that the Judge would have had to viande the jury that the injuries 
on the deceased are not in any way accounted for taken as a whole. 

Death Reference under section 374 Criminal Procedure Code 
and appeals under section 410 of the Code of Criminal Procedure. 

The material facts will appear from the judgment. 

Mr. Sreénath Das and Mr. Biraj Mohan Ray for the Accused 
Appellants. ` 

Mr. Amiruddin Ahmed and Afr. Nirmal Kumar, Sen for the 
Crown.^ l 
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* Death Reference Case No. 3 of 1946 and Criminal Appeals Nos, 42& 52 
of 1946 against the order of K. L. Chatterjee, Esq., Additional Sessions 
Judge cf Mymensingh, dated 14th January, 1946. 
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The СРЖ обе Court: wer as follows : 

‘Blank, J. :—This is a, Death /Reference. case with which are 
heerd two appeals, one by ‘the, j воп sentenced to death under 
section 302 of the Indian, Bf Jal Code, and the other by the 
co-accused sentenced under fir. tion 148 of the Indian Penal. Code. 
"The proceedings as.a viol d ‘thus to-be dealt.-with on; facts. 


Mr. Sreenath. Das oy ia appellants bax мны us with the 
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^ The facts in brief' are that at 16-30 A.M. on the 7th June, 1945 
one Mamud' Ali Sheikh reported to the local Thana,'eight miles 
from: the place of occurrence, that nine persons including Joy Nath 
Hadi and Radha Hadi had. attacked his paternal uncle Sahar 
Sheikh and Біз brother Sahed Sheikh and that Joynath had killed 
Sahed. The informant stated “Т appear at the Thana along with 
my brother's son Jobedali and the .Dafadar Mahesh Biswas and 
-lodge ejahar to the effect that yesterday a goat of Joynath Hadi * * 
grazed on a jute field of mine. Over this у brother Sahed Sheikh 
had exchanged abuses and quarrels ‘with Joynath a little before 
dusk. This morning at about 7-30 А.м. my paternal uncle Sahar 
Sheikh and my brother Sahed Sheikh went to take out the cattle 
from my cowshed: * * * on my field near Joynath’s Bari. 
While my paternal uncle Sahar Sheikh and my’ brother Sahed 
Sheikh were. taking the cattle out of the ‘cowshed Joynath 
Hadi * * * Radha Hadi and Purna Hadi caught hold of the 
said Sahed and after dragging him away to some distance, Joynath 
struck my brother Sahed оп the-neck ‘and face with a’ kata (said 
to be a large dao) on that very field of mine. ‘Thereafter all the 
aforesaid; accused persons -in a body dragged my brother Sahed 
inside Mokin’s bari and pulled down the matwall of’ Mokin’s south- 
facing hut. © * * Radha Hadi caused an injury to my paternal 
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, uncle Sahar Sheikh on the back with a spear". Thrée eye- witnesses 


are named, afterwards examined as P. W. Nos. т, 5 and 6 as well as 
Hochen Sheikh, in all probability P. W No. 7. The informant 
conveyed that other eye witnesses would be ascertained at the t time 
of investigation. : 

Itshould be stated that the occurrence took place on a field 
near the houses of the accused, that from the place at which blows 
were given tothe place at which the dead body was found is'a 
distance of about 8o cubits and that the houses of Sahed Sheikh 
and bis relatives are about roo yards north-west of the place of 
occurrence. They formed a compact group of houses inhabited by 
relatives, and it is said that the houses of the accused and their 
connections formed a similar compact group inhabited by relatives. 

` It should be noticed that on the face of the statements made by 
the first informant there is nothing to indicate that he жаз. not an 
eye-witness. Further that he makes Joynath the leading character 
in the accident although Һе gives Radha Kanta an important but 
subordinate part." When this witness was examined: before’ the 


, Committing Magistrate he deposed “I did not see the occurrence 


* * * Dafadar came from the direction of the place of occur 
rence and advised me to go to Thana and lodge ejahar. On the 
same day, Т and my nephew Jobed and Dafadar came to Sherpur 
P. S. and lodged an ejabar * * * Jobed did not tell me who had 


'assaulted Sahed Ali.” Before the Sessions Court the witness also 
.deposed “Му bari is ata distance of about a quarter of a mile 


from Sahed's bari. I did not see the occurrence * * * Later 
Dafadar and Jobed Ali came.to me and told me about the-occur- 
rence * * *- The information I gave was based on the state- 
ments of the Dafadar. Jobed Ali did not tell me anything. I.did 
not meet any of the “eye-witnesses before going to the Thana.” 
P. W. No. 9 the Dafadat deposed that Meheruddin (P. W. No. 5) 
the.son of the deceased came to him with the report that his 
father was being murdered. “I asked him who had murdered his 
father. He said that Joynath had done so. Meher told me either 
that his father had been murdered or was being murdéred." ' Later 
in his deposition he says that’ he went to Sahar’s house and found 
no adult except Sahar who was lying.in bed. (This: was the man 
who had been injured on his back, according to the First Informa- 
tion Report and also in the evidence). The Dafadar states that he 


met Jobedali on the path and took him with him to go to the 
.Thana and adds that he noticed Mamud Ali going westwards in 


frant of him on, his attention being drawn Ъу Jobedali..and took 


E 
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Mim dali to the Taana also. Р. W. 5 Meheruddin is described 


in his deposition as a boy of about-14. He. deposed that he 
witnessed the occurrence, that Radha, ` Joynath and Nripen 
surrounded his father, that Radha struck his father witha Kata 
dao (Ех. І) and that on Sahar intervening Radha struck him 
also and that then his father was dragged away having been 
struck twice by Radha. He deposed , “I told Dafadar that Radha 
had killed my father”. It will be observed at this point that 
ап eye-witness sets up an atfirmative. story that Radha and not 
Joynath kuled Sahed. This 18 true of the eye-witnesses' evidence 
of which Mohar Sk. P. W: 1 may be taken -as typical “I saw 
Meheraddi (Р. W. 5) taking саше ош of the cowshed ‘and Sahed 
tethering them to pegs driven into the ground to the north east 
of the cowshed. Sahar is my father + + * Radha, Joynath 
and `Мпреп surrounded Sáhed. ‘hen -Radha struck a blow on 
Sahed’s neck, on the lefc side of it,. with, a Kata dao, Sahed fell 
down on the ground. Tnen my father bahar ran upto the place 
and told the assailants not to assault Sahed. ,‘I'nen Radha struck 
a blow on left shoulder of Sahar with the said kata-dao * * * 
Then my father moved, away.. Then Radha gave another blow 
on Sahed who was lying on his face on the, ground with the dao. 


Lcould not see where exactly the blow fell from the distance 


* * * I saw the occurrence from a distance ‘of about 5o 
cubits”. He continues to the effact that six others came up, 


armed. with, spears of different kinds, and removed Sahed to: 


Mukunda's house. (Tais Mukunda is the person described as 
Mokin in the First. Information Report). The. eye-witnesses repeat 
the story with an amount of variation: not more.than is generally 
found, 

The other-evidence” which requires, “to ‘be summarised now is 
the evidence of the doctor Р. W. то апі, ‘that оѓ. the investigating 
officer P. №. їз. Tne doctor found fitteen wounds on fost mortem 
examination.. He heads his list with an incised gaping wound 
6"x 234" on the back of the neck, with the vertebral column 
completely cut underneath. Next he. finds .ап incised wound 
2” x 1" x a" on the front and left side оѓ. Ше neck about, two inches 
above the injury just described, the left external carotid. artery 
being fouad cut on dissection, ОЁ the, remaining 13 wounds no 
less than-7 are оп the hands and arms, апі 4 аге on the back 
and shoulders, Тһе doctor. deposed- that the--woünd which cut 
the vertebral columa was bound to cause instantaneous death 
- &nd could not have been inflicted from the front, and- that the 
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sécond injury was also mortdl. The doctor also examined in- 
juries on Sshar Sk. and fourid scratches. on his Баск апі tei 
shoulder. i 
У The investigating officer states ‘that he reéorded ‘the First” 
Information at 10-30 A.M. and reached the village at 2-30 Р.Й. 
He says in crosexatnindtion that it is the practice to ask ап’ 
informant if һе із an eye-witness and: if he says he ‘is hot’ an eye- 
Witness'to .ask'him who gave him ‘the particülats. Thé witness" 
states'that he exámined 16 witnesses on the day he visited ‘thé’ 
village. ` 

On this evidence Radia has been charged únder sectióü 302. 
of thé Indian Penal ‘Code and’ Radha, Joynath and’ six othérá' 
have been charged undef section 148 of the Indian Penal Code thé 
common object set out being “causing hurt to Sahed АП”. The 
learned Additional Sessions Judge charged thé jury im а painstak- 
ing‘and'careful manner subject to certain observations “we shall 
make. shortly. -He set out the prosecution and defence stories 
clearly and went оп to consider the First | Information Report. He 
placed before the Jury the circumistances léading up to the ‘Firat’ 
Information Report in considerable detail and: points Ош Чо the 
jury that the First Information Report gives ‘the папе of the kifler 
as Joynath-and that the case ‘narrated -by the; ‘witnesses "is -mate-- 
riílly-'different.: The’ learned Judge ‘then asked the jury to : 
consider whether there was any basis" for’ the ' Suggestion that the 
Dafadar deliberately misled Mamud 'Ali with a: viéw to’ saving 
Radha'slife'and' that Mamud Ali fell^into' the тарх and ‘that ‘is: 
how: the damaging statement іп Ње First Information "Report: 
came tocbe recorded; -Heʻalso` placed: before the jury various- 
inconsistencies relating to the connection of Mamud Ali-and: 
Jóbedali with the" First" Information: as- ‘well -as the difficulties of 
the'evidence-that Mamud Ali ‘wag ilk‘ Having done -allthis the 
learned Judge observed * œ * “then it: wil be for you to’ 
Considér whether ‘it is-not:a fact ‘which -goes against the ‘prosecu-' 
tion-that though-there жеге 'so:many eye-witnesses among Salied's. 
nearest relations present ‘at the place of ‘occurrence, not one’ of 
them'thought fit to goto the Thana to: lodge information: You- 


_ may possibly suspectin that- case that they did .not-ido-so -only 


because they did not know exactly, what to say at that time", 
After thus putting it ‘somewhat poi-ntedly to the. jury: that: they: 
were entitled; if-they thought. fit, to: hold that -the First Informa: 
tion-was-suspicious-the -learned Judge'put it still more. pointedly- 
that the jury were entitled, if-they :thought.fit, to find. that 
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Mamud Alis explanations were all false -and -that he had first 
band or. even second, hand informaiion about -the occurrence 
and on that view (if they took it) (“you must consider the 
statements in the First Information Report very carefully and 
see how far they damage or help the case for.the prosecution. 
The most important and, vital point is regarding the identity of 
the man who dealt the; mortal strokes with the dao which you 


· see exhibited in court".) The learned Judgé also put it to the” 


jury that they would have to decide ("whether the murder actually 
took place on Sahar's land in the manner alleged by-the prosecu- 
ti,n witnesses-or not. You- will consider the suggestion of the’ 
accused also ia this connection".) He then proceeded to con 
sider the charge under section 148 of the Indian Penal Code 
and to. place before the jury differences in the ‘statements of the 


„prosecution witnesses on this part of the case. The jury, after 


35 minutes’ retirement returned a verdict of guilty under sec- 


uon 302 of the Indian Penal Code by 5 to 04 and undér section 


148 of the Indian Penal; Code by 6 to 3i - 

In the present proceedings we are not to m the corr . 
sideration of the charge ‚аз, we would in an ordinary appeal from 
the verdict of a jmy. We have done- зо as itidicating that the 


verdict -of the jury, which the Judge: accepted, is based. опа. 


full consideration of the evidence, except in one respeet, The 
learned Judge. has fully charged -the jury with the evidence com 
cerning the First Information Report. We- would only add that 
in our opiniomzhé would have been- well advised to put to the: 
jury. somewhat ‘more clearly the aspect; which is- commonly found in - 
trials before & jury, that the First Information Report may próperly : 
be used as a check on-the statements made in the deposition in the 


sense that a jury will examine carefully what case із’ set up be- ` 


fore the police at the outset of the investigation апа whether a" 
different case is set up before them іп -the depositions. ‘More 
important than this.however is the ‘omission we find of an^ 
explanation of the-i ‘injiiries found on‘ the deceased, -with special 
reference to the aspect that the evidence placed before them 


explains at inost three of them, namely the two wounds on the 


neck and possibly (according to some of the witnesses) one 
further unspecified wound. It does not appear to have occurred 
to the’ -learned Judge: that the” case.set up before himself and 
the jury did not explain most of the injuries found on the 


. deceased. Had this been before the mind of the learned Judge - 


he would no doubt have taken the next step, which we find 
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7 ourselves. compelled to take, and would have һай” "to | ' charge ‘the - 


jury that-the injuries on the. deceased are not in'-any' way: 
accounted fory: taken as а. whole, by the evidence placed’ béfore ·' 


the court. . Mr. Sree Nath Das -for the accused has laid great’ 


stress оп this aspect ‘of the.case, and in our opinion tightly- '80, ~ 
asit goes:to.the root 01 the matter. : In this- case ‘the . two major - 
injuries саге accounted for by the prosecution: evidence but - a - 
or 13 are not.: Five .of _these are described -às severe Beven- fs c 
them are: on the hands and arms. of the - deceased and -four on d 


„his shoulders- апа back. .We are bound.to accept the conten- - 


tion of the Jearned: Advocate that: the picture which the evidence: 
of thé éye-withessas’ built up is -a radically different picture · отш 
that which the evidence of.these.congeries of injuries. built :ир and ` 


. „We find ourselves bound to .hold that the prosecution story has not - 


placed the case before the court with’ substantial truth. 
This is-enough to dispose of the Reference and. the appeals ` 
but we conceive we should not part with the.case ‘without saying · 


- , that we are satisfied that the First. Informant gave the-name of: 
.. Joynath in the First Information Report, -that he. did -not--do во 


on thé Dafadar’s. information but on the information which he 
received. from the- members of the family, and that much of the 
difficulty -which the learned. Additional. Sessions . Judge “found in. ' 
putting this part of the case before the jury is .due .to the efforts, . 
of those: responsible for placing the. evidence .before the. Court 
to cover-up the weakness in the case. they were pitting: : -The - 
consideration-- that, the rel ions .of the deceased sent the First. 
Informant to the. Thani with a story that Joynath . жав: е . 
murderer and themselves. a few hours later set ир а story. that 
Radha. was the. murderer fortifies our finding that.:the evidence: 
taken .as Bc whole | is not reliable and cannot.:be . basis.. for va 
conviction. А - d ub. ESTES ү 
. The result is ERES the convictions and . sentences, cannot. 
be, maintained. , The .conyictions and sentences under. .Sece.. 
tion 148. ОЁ. ће Indian Penal Code. necessarily: fail with е. 
conviction under section 302 of the Indian Penal Code.. We 
reject „the "Reference and allow the ae The. accused аге 
acquitted, е i 
The accused Radha Kanta Biswas is directed y to be set. at liberty . 
forthwith and the others. will be discharged from their. bail bonds. 
ЕШЬ, J :—1 agree. , 
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Miron rej Lo Viu ТРЭК of “tuspection— 
"Criminal Procedure Code (Act V of 1898), section 539 (b). 
- Under section :539 (b), Sub-section (1) of the Code of. Criminal - Procedure, 
_ the Judge.i is to keep memorandum of the inspection of the locality, 
„From the fact that the officer in charge did -actually ' trável іп . the- same 


‘bus as jury, and the lawyers of both parties had travelled ony the same, 
s bus, the accused y was held to be prejudiced. 


- - 


í 


Although the Judge's marginal.note admitted that many. persons collected ў 


at the place where the local enquiry was held and although. he did not think 


that the jurors’ had any consultation with the persons ‘regarding | the occurrence | 


and were not allowed to mix with outsiders, in the absences of any memoran- 
dum- the accused-was held to be prejudiced? = -*" 


` There was misdirection to the Jury by the Judge, in n dlarge treating * 


the first' information-report as substantial evidence, 


Appeal under section tate BE the Code of Criminal Procedure 
by fhe Accused. | 


Тһе material facts appear бош thé füdgment. 
Mr. S. C. Talubdar for the Appellants: . Yd 
Mr. Amiruddin Ahmed for the Crown. > | .- 


The following judgments were delivered: : 

Ellis, J, :This is an appeal by 16 persons who ` have been 
found guilty by the unanimous verdict ofa jury and sentenced by 
the learned Sessions“ Judge of Murshidabad: under' various sec- 


- tions of the Indian Penal Code. It is unfortunate that the case 


will have to be sent back for retrial but we feel we: nave no oplion 
in this matter. ` - E 

Ground No: 6 of the petition of Ет ‘states that the entire 
trial has been invalid by ‘the holding of a local inspection after 
the close of defence" arguments and: under circumstances seriously 
‘challenged as objectionable by the accuséd as there‘ was a large 
crowd on the spot and the jury: freely ‘mixed and talked with 
them. Ground No. 7 recites. that | Ње: ` appellants had been 
seriously. prejudiced by reason- of the‘ fact‘ thatthe officer in 
charge of the: police travelled in the same. bus "with the jury. 

^ "Criminal Appeal No 59 of 1946, against the decisiói of M; К. Ghatak 
- Esq., Spssions Judge of Murshidabad, dated, the-15th January, 1946. 
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Ground No.8 states that the learned trial Judge erred in not 
keeping a memorandum of his local inspection and the entire 
procedure was contrary to law and operated to the serious pre- 
judice of the accused and lastly Ground No. 9 states that the 
charge delivered by the Sessions Judge clearly indicated that the 
result of the local inspection was allowed to influence the jury 
without allowing any opportunity to the appellants of testing them 
and making their own submissions thereon. + 

The case.clearly shows the danger attendant upon a local 
inspection. : From the order-sheet of the Sessions Court we find 
under order No. 8 of 12th January, 1946, the following entry 
"Allthe jurors are of opinion that they would visit the locality 
in order to get an idea as to where the occurrence actually took 
place. They are accordingly directed to visit the locality to- 
morrow (Sunday) at 2 р.м. Inform both parties. І shall also go 
to the locality at that- time”. 

The next order in the order-sheet is No. 9 dated 14th January, 
1946. Itruns ‘The Jurors and myself inspected the locality in 
presence of the parties and their pleaders at 4 P.M. on 13th 
January, 1946”. 

The procedure adopted at the local inspection was obviously 
open to exception and allowed of a petition being filed before the 
learned Sessions Judge on the r4th of January 1946. That peti- 
tion recites “The humble petition of Rahamat Munshi and 
others, Most respectfully sheweth : 

«т. That on 13th January, 1946, when your Honour and the 
gentlemen of the jury visited the locality more than one hundred 
men collected there and the gentlemen of the jury freely mixed 
and talked with them. That, оп one occasion the Advocate of 
Your Honour’s humble petitioners drew your Honour’s attention 
to the fact that the foreman of the jury was found at a distance 
surrounded by many .men. That the gentlemen of the jury 
travelled in the same bus with the officer-in-charge of police station 
Bhagawangola for the most part of the journey. . 

“3, That the gentlemen of the jury ought not to have Been 
allowed to mix with outsiders in the locality and that this has 
caused a great prejudice to your Honour’s humble petitioners and 
resulted in serious mis-carriage of justice. 

“ 3. That no memorandum of local inspection was placed on 
the record and that the defence had no opportunity of making 
submissions to the jury regarding the conclusions noted in such 
memorandum of loca] inspection, That the officerin-charge who 
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investigated into this case travelled. in the same bus along with 
the Jurors while going for local inspection for the.most part of 
the journey covering about 3o miles and had talks with them. This 
has seriously prejudiced the defence. - 

“4. That in these circumstances your Нш» humble peti- 
tioners beg to place on record the abovementioned facts and 
circumstances and pray that , your Honour: may be graciously 
pleased to note.about the accuracy of the facts and circumstances 
stated above. 

|. “And your Honour’s humble potionem а as in i duco bound shall 
ever pray". 

In the margin of the pstition ithe: learned Judge has € 
his order. “This petition was tiled at 5 P. M. + long after the verdict 
was given by the Jurors. ` ' 

“It is true that many persons collected at the ле, but І do 
not think that the Jurors had any consultation with any person 
regarding the occurrence and they were not ‘allowed ‘to "mix with 
the outsiders. There is no provision for keeping any memoran- 
dum of inspection of the: locality but the learned Advocates for 
the accused were allowed to argue afresh on the points which were 
inspected and which were raised at the locality. 

* Tt is true that officer-in-charge travelled in the same Bus with 
the Jurors, but the lawyers of the accused as well as of the prosecu- 
tion were also.in the same bus and if they had any talk with the 
Officer-in-charge regarding the occurrence, that. must have been inti- 
mated to me at the time of inspection. But nothing was informed 
to me about it. The eis no ground to hold that the accused have 

' been prejudiced. This petition has been filed after the verdict was 
pronounced against the. accused. _ Let the Petition be kept with the 
record ”, - 

We may at once say that the learned : Tade is in error when 
he says that there is no provision for -keeping any -memorandum 
of the inspection of the locality and we would draw his attention 
to the provisions of section 539(b) of the Code of Criminal Pro- 
cedure. In sub-section (т) of that section are to be found the 
words: “апа shall without unnecessary delay record a memoran- 
dum of any relevant fact observed at such inspection”. If the 
learned Sessions Judge had without delay recorded a memoran- 
dum of his inspection it might have helped in assessing the value 
to be placed on the petition which -was filed before him on the 
14th of January. From his observations in the -margin we gather 
that the officer-in-charge actually did travel in the same bus ag 
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; е jury, and although the lawyers of the accused as well-as those 
:-ofthe prosecution might have travelled by the.same, bus it -is 
< impossible for us to hold that the accused were- not- prejudiced 
thereby for it is inconceivable- that’ the parties did ‘not discuss 
- the case and the local inspection on their way to;the side of the 
Linspection and, more so, on their way back again. The Judge’s 
“marginal note. does admit that. many persons :collécted at the - 
.place and although. he does not think that-the-jurors had- any 
consultation with the persons regarding the occurrence and were 
! not allowed to mix with outsiders, in the absence of any ‘memo - 
randum we are not prepared to hold that there is no substance 
' in the allegations contained in the petition filed before him, . 
1 -Apart altogether: from -this defect we may observe that the 
charge delivered to the jury contains grave defects. In particular 
we:would.draw attention. to those parts of the cbarge in which 
' the learned Sessions Judge has directed the -jury.on Һе таце of 
a-First Information Report. He, useg'the phrase. “In the pre- 
-'sent case I hope you will have no ground fo hold that there was 
т any unreasonable. delay in lodging: the ejahar. Zhen you will 
Батето sea how far. the statement contained in -the Fi D: R. ds 
corroborated by the evidence adduced before you * * + Жов + * 
. Then about the assault on Umesh: by Rahamat and Jashim son of 
- Rahim which ultimately caused the death of Umesh. you will find 
:that the.fact is stated in the First Information Report and it has 
- been proved Бу almost all the prosecution witnesses who prove the 
occurrence, namely * * * *” І; is-qùite clear from these extracts 
that ће. learned Sessions Judge fell into grave error in the direction 
. to thé jury on е value of the First Information Report which he 
~ во obviously treated.as substantial evidence. Mr. Ahmed appearing 
for the Crown has frankly conceded that in the face of such serious 
misdirections no alternative course is possible but to order a rétrial. 
Mr. Talukdar has also drawn our attention to the fact that although. 
six defence witnesées were examined there is по: mention of or - 
- appteciation-of théir evidence anywhere in the charge to the jury. 
In these circumstances we allow this appeal, set aside the con- 
- victions and sentences passed on. the ene and remand the 
‘case to be retried according to law. i 
All the appellants other than appellants Now I "dud 2: ‘jada 
- Sekhi and Rehamatulla Munshi) will remain on the same bail 
:pending further orders of the.trial Judge. 
Akram, J. :—lIagme.. . . Mis. ue Gu E 
ATM 0 С... | Appeal allowed ; Retrial ordered. 
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Ultra vires— Terminal tas —Ockroi ‘(without refunds) Constitution Act, 1938, 


4 deut xs 
The taxes called “Octrol (without me m impositions. of MUN 
wero notified by the Notifications “Nos. 1380 of 98th April; 1938.and- 422C of 
the 6th February. 1940,‘ were cesses on the'entry of goods-into a local area for : 
consumption, use or sale therein within the meaning of Entry No, 49 of List II: 
of Schedule VII of the Constitution Act, 1535. : 


The taxation of rail-borne койа may be aüthgrised | by Entry 1 No 49 of 
Liat П of Schedule VII of the Constitution Act, 1935. 


So far as rail-borne gods are concerned, the same нз may well be 
subjected to ‘taxation under; Eatry. Мо. 58 of List 1, Sohedule Vil ав. well. to 
local taxation under Entry No. 49 ot, List Ц of Schedule VII of the Constiter _ 
tion Act, 1935. " : ! 
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_ lf cesses are, imposed in pursuance of the powers ала by. Entry 
No. 49 of List ШОЕ Schedule VII of the Constitotión Act," 1935) no provision 
need Ье made for refunds i^ Dwarka Dar v. The Administrator City of Lakoré: i 
Corporation (1) (per Becket,’ 1); Whether or not there should be any refunds 
in respect of such cesses is a matter open- for determination by. Provincial ox: - 
local taxing authority, and the екїзїөпсө | ог ‘non-existence of a Provision or - 


№ riéaning of Entry No. 49 ‘of List I of Schedule vu of the Constitution, ‚Ав, : 


1935. < - б А "vw qus z 


(1) S. S. A. No. 430 ч 1942 (unreported). - Я ES 
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The appellant has large mills at Shahdara, Lahore, where-it carried on 
the business (inter alia) of milling wheat which it imported by rail to its 
mills, Prior to 1938, the mills of the appellant were not within the municipal 
limits of Lahore, but in that year the municipal limits were extended to include 
Shahdara and the appellant/s mills, 


By Notification in th: Punjab Government Gazette of roth November, 
1926, the Municipality of Lahore duly gave notice of the imposition of a tax 
called a Terminal Tax calculated on the gross weight of consignments or per 
tail as the case may be, at the rates and on the articles specified in the 
schedule, imported into the municipality by rail or by road. Grain was included 
in the schedule as taxable article, By a notification of 28th April, 1938, the 
Administrator of the Municipality gave notice of the imposition with effect from 
Ist August, 1933 of a tax in supersession of the tax, the imposition of which 
was notifled In the above-mentioned notification of November, 1926. The new 
tax was called ‘Octroi (without refunds)’, In its turn the tax referred to in 
notification of 28th April, 1938 was superseded by a tax the imposition of 
which was notified by notification of the 6th February, 1943, to take 
effect from 11th May, 1940, This tax was also called ‘Octroi (without 
refunds)’ : $ 


Held, that the impositions of taxes called ‘Octroi (without refunds) were 
not terminal taxes within the meaning of Entry No. 58 of List I, Schedule VII 
of the Coastitution Act, 1935, but were cesses on the entry of goods into a 
local area within the meaning of Entry No. 49 of List П of Schedule VII-of the 
Constitution Act and were, therefore, properly imposed by the municipality 
in 1938 and 1940 even on rail-borne goods entering the municipal area and 
were payable by the app*llant provided that the wheat, the taxes on which were 
disputed, in fact entered the municipal area for consumption, use or sale 
therein, 


Quaere ; Whether the Octrol taxes in question are continuing taXes 
within the meaning of section 143(a) of the Constitution Act, 1935. 


Federal Court Civil Appeal No. X of 1945. 


Mr. S. Raghbir Singh, Senior Advocate, Federal Court (Mr. М, 
Ж. Madan, Advocate, Federal Court, with him) instructed by S. 
Ranjit Singh Narula, Agent for the Appellant. 


v. M. C. Sitatoad, Senior Advocate, Federal Court ( Messrs. 
Es. Sharan Pandit and G. N. Joshi, Advocates, Federal Court, with 
him) instructed by Mr. Tarachand Brijmohanial, Agent for the 
кыы No. r. 


Mr. Basant Krishna Khanna, Advocate-General, Punjab (МА. 
Vir Sen Sawhney, Advocate, Federal Court, with him) instructed 
by Mr. Tarachand Brijmohaniai, Agent for the Respondent 
No. a. 


Vou. 81] ' FEDERAL COURT. 


The ушеш of the Court was delivered by 

Spens, С. J. :—The Appellant in this сазе. is the "Pünjab 
Flour and-and General Mills Company. "That Company has 
large mills at Shahdara, Lahor, where, before. ‘the recent war, 
it carried on the business - ‘(inter alia) of milling wheat which it 
imported by rail to its ‘mills, The wagons containing the wheat 
were drawn by engines to a' point known as~“the point of inter- 
section" immediately outside the’ “premises of the appellant. 


Tüere delivery: of the:wheat Was _ taken "by ће appellant. From. 


the point of intersection the wagons were handhauled into a 
Private siding on the premises of the appellant and there ‘unloaded, 
1n the mills of the appellant the wheat was, by grinding; converted 
into flour and “other consumable prodücts, ‘and’ ihe bulk of the 
wheat was in due "Course: In such converted form 1 again Iéexported 
by rail from thé mulls. Contracts’ for sale of flour and other products 


re-exported by rail were effected ` through a “selling ' agent in Lahore, І 
ог, if effected by ‘agents elsewhere, were confirmed by the appellant” 


ar the ‘mulls. Радг to 1935 the mulls of the appellant were not within 
the manicipal limits of-Lahore, but 1n that year the municipal limits 
were extended 'to include Shahdara and the appellant’s mills. 

The first respondent 18 Ше Chief Officer - of the Corporation _ 
ot tae City of Lahore. ‘The Corporation ` was constituted by the 
City of Lahore Corporation Act, 1941, and the Chief Officer was 
appointed under the provisions of that Act." That Act came into 


farce on the rst Jaly, 1942. ' The ptedecessors of the Corporation | 


and its Chief ~Odicér were the' Lahore Municipality and later an" 
Administrator, constituted under the provisions of. and св, 
the powers -conferred "by: the Punjab Musicipal Act, 1911; 
amended-from time to time. | 

``Ву Notification No. 338 33 in the “Punjab Government Gazette ` 
of 19th November, 1926, the "Municipality “of Labore duly gave 
notice of the imposinon, under its then existing ` ‘powers: of "local ` 
taxation, of a tax called a Terminal Tax calculated ` on the gross 
wéight- of consigdments Of per tail ав. the * case might ‘be, at е, 


rates and on the articles specified in the ‘schedule, imported: ind. А 


the Municipality’ by ral or by road. In the taxable articles: ‘in 


the schedule was included grain, By a “Notification ‘No. 1380, ‘of 


28th April, 1933, tne Administrator “Of the , Municipality duly 


gave notice of the imposition with’ effect from rst August, 1938), . 


of-a tax in supersession of ‘the tax, the’ imposition of which wag 


notified ia the above-mentioned Notification of November 1926, 


The new tax was called “Octroi (without refunds)” and was ә 
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be calculated on the gross weight of consignments, апі, on animals 

per tail at the rates and on the articles specified . in (the, schedule, 

imported. into the limits of, the Municipality. ‘Again in the 

schedule was included grain, | ` In its, turn the tax referred „to in 

Notification’ No. , 1389; “of 28th April, 1938, was superseded у, а 

tax the imposition of which was, not, ified by Notification No 422-C , 
of the 6th February, 1940, to к effect from тиһ ‚ Мау, 1940. 

This ta tax was also called “Octroi (without refunds)” and was to be 

charged on consignments, including. grain, imported into the limits і 
of the Municipality. 

Consequent upon the inclusion in 1938, of the appellants, 
mills within the municipal, boundaries and the imposition, | of the, 
tax called «Осо (without refunds)” notified by the ‘Notification. 
of April 1938 above referred E claims were made by the Admr, 
nistrator for the payment, of the said Octroi (without. refunds) . 
by. the appellant in respect ‘of all wheat, including . „wheat | 
carried. by rail, imported by the appellant , to its said, mills. 
at Shalidare. ` It was claimed by the appellant that the, tax, the, 
imposition’ of which. was notified. by the Notification of Арш 
1938 and the "tax “which ‘superseded it and the ‘imposition , of 
which was “notified ‘by, the “Notification of February 1940 were, 
whatever they 1 ‘might be ‘called, , terminal taxes on goods, carried. 
by "railway, and as such were not imposable, | after the. “coming , 
шо force of the Government of Ind1a- Act, 1935›_ by. any, Province , 


or local authority - by reason of Entry ‘No. 58 in List T of the 


Seventh Schedule to ine said Act. Оа behalf of -the Municipa- 
шу it Was argued ‘that the ‘taxes in question Were. clearly, within, 
the "provisions ‘of Entry No. 49,, of Last ll in, the said, ‘Seventh - 
Schedulé and аз such were taxes ‘which the. , Muncipa hty, could, 
with the Previous sanction of the Provincial | Government impose ; 
under ше provisions of section бт (а) of the Punjab Munigipal | 
Act, төп, аз modified by. the ‘Government ој of India (Adaptation of. 
Indian Laws) Order, 1937. 

Section бї of the Punjab Municipal Act, 1911, gives power 
by sub-section (1), to a “Manicipal Committee to impose certain 
specified taxes subject to certain limitations ‘and then authorises 
such further taxea as come within sub-section (2) which as modified, . 
as aforesaid, runs as follows ; — 

‘Save аз provided in the foregoing clause, with the. previous - 
sanction of the Provincial cei any other ах, which the, 


1 


the Government, of India Ас, 193 5» » 
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“Entry No; 58 in’ List’ I ‘ot the Seventh’ ‘Solid bts? to the Govern- 
ment of Iidia "Act, 193 Sis ав follows :— | 

“Termifial tàxes'on goods or passengers binied "by 'ráilway or 
air ; taxes on' railway fatés and freights.” 

“Entry (No;'49 in List II in the ‘shid’ Schedule i is аз “follows : — 

“Савзев on thé entry ‘of goods into a' lócàl afea for consump- . 
бор," use ог sale therein." 

"As thére was по “regular münicipal "barrier? at "he | point of 

"intérection" ‘to’ collect ‘the 'octroi taxes, ‘the Adini inistrator 
eventually” authdrised 'Soméwhat “violent ‘meahe to’ bring" the the die 
“pute to а héad, ^ni бабу an'"atteinpt ‘to seize’ by a ‘raiding party 
‘stocks of wheat ‘and’ wheat products from’ the ‘appellant's mills. 
This’raid'tddk píace in ‘January * 1941 ‘and 'Tésulted | in the com- 
meńċeinent by the ‘appellant of this'suif Жаш "Ње “Administrator 
on the 3rd February, 1941. Айбг the ‘coining’ into" “operation of 
“the City’ of Lahore Corporation’ ‘Act; igr, ‘thé present ‘first 
“respondent ` was substituted ` for “the ' Administrator. Eventually 
‘on the rrth June,. 1045, à "Divisional “Behch ` “of the, High Court 
"üt Lahore (Sir ‘Trevor "Hatiies, С. Ja ., “diid “Abdul Rálimab,. T) 
“didmissdd the "appellats “action but ‘granted a "éértificate ünder 
: 'séction ‘aos, of thé Govérriment of India Act, 1935, whereüpon the 
appellant Бейм” this’ appeal ‘to“this Сёш+. і 

The ridin ' point to ‘be decided "is whether Or not the parti- 
cular taxes ‘in “this dase ‘called Обої (without refunds)” ‘the 
'Чтаровїйопз of ‘which’ were ‘ndtified ' ‘by the ‘above-metitionéd Noti- 
‘fications of "April: 1938 ` ‘and ‘Febriiary todo $ were “cesses on the 
“entry of “goods into a‘local area ‘for consumption, 'use or ‘sale 
“therein [Entty No.'49 of List’ П] or whether, as cldimed by the 
appelliht, they really ' ‘amounted to “Teriinal | taxes oh goods 
“carried by tailway” [Entry No. 58 5 of "List I]. A' ‘subsidiary point 

"Bas'álso to be ‘decided, namely “whether, even if these ‘taxes dre 
"held to be “cessé3’on the entry ‘of goods into a local “area”, the 
appellant’s wheat in fact entered the area for consumption, use, ‘or 
“dale therein. 

' On ihe “hain point, ‘the appellant's counsel stresséd that the 
“Original бб which was ‘imposed in "1936 | was ароба аз а Tèr 
mainál Tax, ‘and was chargeable on grain imported by rail, ‘and 
‘that “therfore the ‘ taxés “of 1938 ‘and 1946, "af hargéable Оп 
-grain‘imported by yall, Were only a ‘éontitiuation ‘Of the old "ах 
under a пет! ћаће'аћа’жеге really етй faxes, ‘and that after 

PI 


"the'córiitig into^operatibi of the Govérnment’ Of India’ Act, i935, 
the Provincial or local düthority could not imipose ‘such terminal 
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taxes. In our judgment no conclusions can possibly be based 
on the forms of taxes or the nomenclature applied to the taxes 
imposed prior to rst April, 1937. The Government of India Act 
made a great alteration. in the powers of provinces and local 
authorities to impose local taxation, and our enquiry must be 
limited to.an examination of ‘ће taxes imposed in 1938 and 
1940 to ascertain whether or not the taxes claimed on the grain 
imported by the appellant did or did not come within the powers 
of the Province and the Municipality as conferred by the Govern- 
ment of India Act, 1935. Further our examination must be 


` directed to ascertain the real nature and incidence of these taxes 


injfact and for this purpose no great help can be obtained from 
the use of the names employed or definitions applied by the 
Municipality to these taxes. So far however as such points can 
help us, itis to be noted in favour of the Corporation's. claim 
that from 1938 onwards the description Terminal Tax was in 
fact not used in regard to the taxes in dispute in this action and 
that in an extensive revision in 1938, following the coming into 
effect of the Government of India -Act, 1935, of the Lahore 
Municipal “Account Code, [a body of rules dealing (inter alia) 


. With many details of local taxes] a definition of “octroi” was 


inserted in Section I of Chapter У, the Chapter beaded “Octroi” 
defining “octroi” in terms adapted directly from those used in 
Entry Nc. 49 in List II of the Seventh Schedule to the Act as 
meaning “acess onthe entry into a Muncipality of goods for 
consumption, use or sale therein". But ofcourse, if, in fact the 
taxes on examination are really, having regard to their nature 
and incidence, not cesses on the entry of goods into the Lahore 
Municipality at all but terminal taxes on the carriage of goods 
by тай, the. names and definitions given and applied -by the 
Municipality to the taxes could not bring them within the taxing 
powers conferred on Provinces by the Government of India 
Act, 1935. 

` There appears to us a definite distinction between the type 
of taxes referred to as terminal taxes in Entry No. 58 of List I 
of the Seventh Schedule and the type of taxes referred to as 
cesses on the entry on the entry of: goods into а local area in 
Entry No. 49 of List II. The. former taxes must be (а) terminal 


_(8) confined to goods and passengers carried by railway or air. 


They must be chargeable at a rail or air terminus and be refer- 
able to services (whether of carriage or otherwise) rendered or 


to be rendered by some rail Or air transport organisation. : The 


„Мот, 81] .;. FEDERAL COURT. 


essential features of the cesses referred to in .Entry No. 49 of 
List H are on the-other hand simply-(a) the,entry of ‚goods into 
a definite local aréa апі: (A) the requirement that-the goods 
. should enter for the purpose of consumption, use or sale therein. 
It is to be noted that there.is no limitation on -the manner by 
which the goods to be subjected: to such cesses may enter. There 
is no ground for suggesting. that -the ,entry of goods by rail or 
air is any less contemplated than entry by waterway or road. It 
'was. argued by the appellant's counsel that because. by Entry 
No. 2o of List I Federal railways and the: regulation .of railways 
and so forth is included in the Central Government Legislative 
Listand by List II the Provincial Government is mainly given 
the powers of legislation over roads. and, internal waterways and 
transport thereon [Entry No. 18], it should therefore be deduced 
‘that all taxation on rail, and air-borne :goods must be imposed, 
ifatall under the powers conferred Ьу : Entry- No; 58 of List I 
and that powers of taxation „conferred by Entry No. 49 of List 
II must be confined. to goods that. enter by road or internal 
. waterway only. Ме cannot. accept: this argument., It.is not in 
our judgment justified by the wording of the various entries in 
the two Lists and would impose a limitation. on local taxation 
under Entry No. 49,. List II, which, would often work most 
inequitably in practice between those importing goods by 
road, or waterway and those. who could import by rail or air. 
In our judgment there is no limitation to be implied in Entry 
No. 49, List П, іп regard to the manner іп which goods may be 
transported into a local area. It follows that so far as rail-5orne 
goods are concerned, the :same goods may well. be subjected to 
taxation under. Entry No. 58 of List I'as well to-local taxation 
under Entry No. 49 of: List П. ‘The grounds .of taxation under 
the two Entries are, as.indicated above,, radically different, and 
there is no case for suggesting: that taxation "under- the one entry 
limits or interferes,in any way with taxation under the other. ^. >, 

It now remains to determine, having decided that ‘taxation of 
rail-borne goods may be anthorised by Entry No. 49 of List II, 
whether in this case the disputed taxes were cesses: on the entry 
of goods into Lahore Municipal limits. In both the Notifications 
of 1938 and 1940 the tax is notified as imposed on consignments 
of goods and animals “imported into the limits of-the Municipality 
as notified from time to time in: the Punjab Government Gazette” 
with provisions exempting certain articles. “On the face of the 
Notification the tax is leviable solely in respect of the importa- 
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“tion. -"There-is no reference to metliod òf transportor‘ carriage. 
' There'is’'also no- express -reference оп the-face'of the Notifica- 
tion? to! the-limitation’- imposed ` by: ‘Entry “No. 49’ itself, ‘namely, 
“that the ‘taxation must be- limited’ to’ goods- enteritig for consump- 
‘tlon}'usé or sale in the area. That’ limitation ‘appears to ‘have 
* been expressly brought into effect by'the iiisertion of the "definitión 
“of octroi in the- amendments of :1938:to “the “Municipal ‘Account 
Code'referred: to earlier. Ви ће absence in the Notifications 
'themselves-or' elsewhere "of -any “ехргёвз reference to “the limita- 
‘tion would not таке ће taxes cease'to be" taxes on the ^éntry of 
‘goods into an-aréa-if that were the basis' of iniposition апа: claim. 
‘In’ the*Notification thére is’ no sórt of suggestion’ that the taxes 
are terminal taxes. ` It was-arguéd' that às the-taxes were expressly 


‘imposed “without refunds”, “that - indicated: that 'théy "were „reilly 


‘terminal taxes’ and:-in -this' connection’ we ‘were referred ' to tlie 
judgment of Becket, 7: іт ап unreported’ саве in’ the High Conrt'at 
Lahore of: Dwarka' Das v. The Mdsiinistrátor ^ City of Lahore Corfera- _ 


"dion (т). ‘We were wholly unable-to'appréciate either the Teasoniüng 
. ‘or conclusions of tlie learriéd Judge. We сап зев no catise whatsoever 


'for-holding'that'if césses are ‘imposed in'pursuance of ‘the powers 
‘cobferred: Бу ‘Entry 'No. 49: in List II, any ‘provision need ‘be 
imade-for‘refurids. "Whether-or'not'there' should be” any’ refunds 
‘in respect of such сеззев:арреатв'+о ‘us to ‘be'a matter open ‘for 


-determination’ by ' Provincial or "local taxing ‘authority, and the ` 


"existence or non-existence of'a provisi lon бт system of réfunds can- 
notaffect ‘the-tax being or not 'being'a cess within 'Entry ` No. 49. 

In our judgment the impositions dispüted'in this case are ‘not 
terminal taxes witliin Entry No. 58 of List I but ‘are `Севвёв .ón 
the-entry: of goods into a loċal área within Entry No. 49‘ of List 
ТЫ гапа. wete, therefore, ‘propérly imposed by the “Lahore Muni- 
ds 111938 and: 1940 'evén on: ‘rail-borne goods cntèrinig the 


йды that the wheat, ‘the "tsixes ‘on which -afre “disputed, ' ‘in И 


"factentered the murticipal ‘area for consuniption, use or’ sale 
therein. ` ý 

~ "On this-last-point, іє8Ноша: bs stated that’ the ‘appellant never 
disputed <paying the taxes in "question оп such flour бг othërt 
products:of.the*whedt as were in “fact constiméd “by ' or. delivered 
to persons "inside. the ‘Municipal limits. The : ‘dispute ` was 'Con- 
fined -to the claims for taxes‘on’ wheat hich ‘was’ imported’ by тай 
by the appéllant to'its mills for grinding ‘into "four “ór other pro- 

(1) 'S. А, No. 430 óf 1943. 


Sp 
` 
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ducts, such:or a. similgr‘amount of flour, or, other :products; being Ee 
then re-exported.by rail.to.places: outside the „Muncipal limits to Степ. 
purchasers or agents for sale,, In some cases the flour or other 1947. 
products of the wheat were used to fulfil contracts for sale of 05, 


Perera The Punjab Flour 
flour and such other products entered into before the wheat „һа ER Mills 


arrived at the mills. Sometimes the flour and other products Со» nis Lahore 
were used to fulfil contracts entered intotwailst the wheat was at The Chief Officer, 
the mill. In other cases the flóür and other products were re- Ce ar labore. ° 
exported to be sold by agents outside the municipal limits. In Seat x 
all cases the-wheat was converted by grinding into flour and~ other N, 
products and it was the:flour and- other products that were re- 
exported. ,, The learned Judges- of the High. Court. еге. agreed ' 
that.the-conversion. of the wheat . by: grinding: -into»:flour „ог. other 
products involved an user by the appellant of the wheat.-- We 
agree.. . We do. not.think ..it is, possible :for .the. appellant..to- deny 
that it used the wheat in its'mills:to-convert it into-the-flour and 
other products, in which it did business. It also’ seems clear 
that in many-cases: contracts -for: ale ‘were entered into- or'con- 
firmed within the Municipal limits’ in respect of' the wheat 
products: In our judgment all the wheat imported‘ by -thè appel- 
lant by rail, the taxes on which are in dispute in this case, entered 
the Municipal limits of Eahore for consumption, use or sale there- 
in. Тһе claim, for the disputed taxes was well. founded . and this. 
appeal i is, „therefore dismissed, with costs, ,, 
Having regard to. our conclusion.it is. unnecedsary.:to consider. 
whether, the Octroi, Taxes in question ; аге. _ continuing ,taxes: within 
the. meaning of Section. 14812701 the Constitution Acts al 
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Present: Sir Patrick Spens, Knight, Chief Justice, - 
Mr. Justice Zafrulla Khan and Mr. Justice 
Н. J. Kania. 


SRIPATI LAL KHAN -AND OTHERS 


v. 5 - 
PASUPATI MODAK. 


INTERVENER: TuE ADVOCA1E-GENERAL OF BENGAL. i 


[ON APPEAL FROM THE HISH COURT uF JUDICATURE AT 
Fort WILLIAM IN BENGAL]. 


Ultra vires—Bengal Tenancy Act (VIII of 1885), section 26G—Constitution 
Act, 1935; Schedule VII Entry No. 21 List II—Interest in agricultural - 
Section 26G of the Bengal Tenancy Act (as amended in 1940), in so far as` 

it affected the rights of the parties under an anomalous mortgage is intra vires 

the Provincial Legislature. 

. Entry No. at of List П of Schedule vu of the Constitution Act- covers 

the transfer ot, as well as interest ш, agricultural land, 

. The Bengal Tenancy (Amendment) Act of 1940, , seston 26G is not in 

conflict with the Transfer ОЁ Property Act. 

The "Provincial Legislature has power to extinguish the debt and while 

it remains unpaid the mortgagee can be ordered to hand over possession s 

of the mortgaged premises to the mortgagor. The création of a usufructuary 

mortgage and the rights of the parties are Covered by the’ words -of- Entry ' 

No. a1, List Ц of Schedule Vil of the Constitution Act.’ - ten. 

' Qn the iath February, 1927, the father of the respondent mortgaged 
the disputed properties in favour ОЁ the tather of the appellant. The mort- 
gage was an anomalous mortgage and the lands agricultural lands. The 
Bengal Tenancy Ant applied to the’ transaction between the parties. -On: 
the 28th March, 1942, the respondent filed an application under section 26G 
(as amended in 1940) for restoration of the mortgaged premises : 

Held, that the respondent was entitled to possession of the mortgaged 
property and the Court was not concerned with the question whether the 
mortgage debt was satisfied or not. 


Federal Court Civil Appeal No. IX of 1945 by the Mortgagees. 

Ar. Samarendra Nath Mukherjee, | Advocate, Federal Court 
(Afr. Purushottam Chatterjee, Advocate, High Court, with him) 
instructed by Afr. Ranjit Singh Narula, Agent tor the Appellants. 

Mr. Rama Prosad Mooksrjee, Senior Advocate, Federal Court 
(Mr. Nirmal Kumar Sen, Advocate, Federal Couri, with him) 
instructed by Mr. Р. K. Bose, Agent for the Intervener. 


Respondent did not appear. 
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"The judgment of the Court was delivered by 

Kania, J. :—This is an appeal from the j judgment of a Division 
Bench of the Calcutta High Court and raisea the question of the 
validity of section 26G of the Bengal Tenancy Act, as amended 
by the Bengal Tenancy Act of 1949. | 

The material facts are these. On the rth February, 1927, 
the father of the respondent mortgaged the, disputed properties 
in favour of the father of the appellants. It was contended to 
be an anomalous mortgage. The lands were agricultural lands 
and it is common ground that the Bengal Tenancy Act applied 
to the transaction between the parties: . The material portions of 
section 26G (before its amendment) ran аз follows : — 

“(1a) Notwithstanding anything contained in this Act or in 
any other law or in any contract, every usufructuary mortgage 
subsisting in or after the first date of August 1937 Which was зо 
entered into before the commencement of the Bengal Tenancy 
(Amendment) Act, 1928, shall be deemed to have taken effect as а 
complete usufructuary mortgage for a period mentioned in the 
instrument or for 15 years whichever is leas.” `. 

“(5) Notwithstanding anything contained in’ this Act or in 
any other law or in any contract, the consideration (with all 
‘interest thereon) for a complete usifructuary mortgage or for 
another form of usufructuiry mortgage deemed under sub-section 
(la) to have taken effect ав a complete usufructuary mortgage, 
entered into hy an occupancy-raiyat in respect of his holding or 
a portion or share thereof, shall be deemed to have been extin- 
guished on the expiry of the period (а) mentioned in the instru- 
ment of the mortgage, or (4) of fifteen years, whichever is less, 


from the date of the registration of the instrument, or where ' 


there is no registered instrument, from the date of the mortgagee's 
entry into possession, and the mortgagor shall thereupon become 
entitled to possession of the mortgagéd holding, and he may, if 
he is not forthwith given possession, apply to the н or to a 
‚ Revenue Officer to be restored thereto.” . 

A complete шашчу mortgage is defined in section 3(3) as 
follows :— Б 

“ ‘Complete usufructuary mortgage’ ineans a transfer by a tenant 
. Of the right of possession in any land: for the purpose о of securing 
the paymentof money orthe return of grain advanced or 'to be 
advanced by way of loan upon the condition that the loan, with all 
interest thereon, shall be deemed to be extinguished by the profits 
arising from the land during the period of the mortgage," 
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By the died Tenancy (Amendment) Act of 1940, for sub- 
section (1a), the following sub-section was substituted : =, qid 
: чта) ‘Notwithstanding ‘anything contained in. this. Act or in 
üby “other law for. the time, being in, force or in any “contract, 
into by an occupancy-raiyat. ih “respect of. his “holding. от. “of à 
portion or share thereof i in which possession of land i is. delivered to 
те шой ваде Dx : г T€ 

КОЛ which ава еа jhto Беде the шеп “ot 
the Bengal "Тепапсу. (Amendment) Act, 1928, and was, subsisting. 


“on or ‘after the first day of August 1937, Or А ти 


г 


(8 ‘which, h, being. other than. a usufructuary ^ mortgage. having 
under sub-section (1) no force or ‘effect, was 80 entered into., after 
the ` commencement of the Bengal ‘Tenancy. (Amendmeni) Act, ` 
1928, “and before the ‘commencement © of the, Bengal fenincy 
(Amendient). Act, 1940, and was subsisüng on Or after the com- 
Yüencémert ‘of the Bengál Tenancy (Amendment) Act, _ 1940, es 
be desmed to, have taken effect as а ‘complet, üsufructuary , mo ort 
gage for ‘the’ ‘period’ ‘meritioned : їп the instrument., or for, fifteen 
years, whichever is,less.” n "aw s 
| In the case before us, after the amendment was made | in n April 
1940, the respondent applied to the Debt Settlement Board. for 
‘settlement of. his debts. . While: the matter was pending. ‘before 
the Board, on the 28th Match, 1942, the respondent, filed an appi- 


cation . ‘under ђе amended „section 26G for restoration... of ithe 


mortgaged , premises , to bim. That application was opposed by 
the appellant ‹ on the ground that money was due to, him, and ithe 
debt „cannot ‘be _extinguished. „ It was contended. “that | “section 
26G, in 60 far as it affected the righte of the,' parties under an 
anomalous mortgage, .was vitra, vires. the Provincial. Legislatüre. 
The, ‘appellant failed. in the two lower Courts, The High. Court, 
however, granted a. certificato under section 205. of the, Govern 
ment of India. Act, 1935, 1 and Ње appellant has therefore come „їп 
appeal ‘before us. = 
Оп his behalf it-was contended that the Provincial 1 Legislature 
had no power to extinguish the debt and while the debt remained. 
unpaid, he could not be, ordered to, band. over, possession--of. the 
mortgaged premises; ; In our. opinion, the: wording .of Entry _ 


OO 


. No. a1 of List II of Schedule VII of the Constitution, Act affords 


a complete, answer, tọ the „appellant's , contention. , -Entry | No, a1 
Tuns аз ic follows :— UT rn z Oe : tam 7 HEN Je nr) дэн (mf 
"Land; that i is to say, ;, rights in ог over land, land tenures, 


Vou. 8r.] ~ FEDERAL COURT. 

including the Ьа ot landlord ud nant; suck, tie collecHol 
of rents, transfer, alienation, апі. . devolution of agricultural land, 
land improvement and agricultural | loans ; colonization ; Court 
of Wards ; encumbered and attached estates ; treasure trove.” 

The creation of an’ usufructuary -mortgage and‘ the rights of 
the parties thereunder are clearly: covered by the words of that 
Entry. [n,thesame way, the. rights of: # landlord. and tenant 
under an anomalous mortgage -in respect of agricultural lands 
are equally- «capable of being defined апа, if so, altered by à 
Provincial -Ecgislitufe. Therefore wheh а Provincial Legislatute 
passes an Асі providing ‘that. a mortgagee, "who ig in possession 

. Mortgage debt айа interest were paid | off, it does not go beyond 
the legislative. powers of the. Province. The same- provision, can 
be. made in, respect- of an usufrucfuary :mortgage.-or.'other mort- 
gage. The amendment, in our opinion, isthus clearly: 'within 
the. terms of Entry,No.;2r of List IL... We;àre -not.concerned in 
the present:case with the-question ‘of: extinguishment: of*the debt. 
That quéstiot i is still pending'before 'the* Debt- Séttlement. Board. 
We üre&'concetned óüly with the oder” inàde by the. lower. Courts 
to deliver over possession: of the, lands. to thé. mortgagor. It 
was contended that this amendment. is. in conflict with the 
Transfer, of Property ‘Act, , because. 8. ; mortgage is, “created under 
the. Transfer, of Property, Act, In, our, opinion; this. argument 
cannof:be accepted, - because. Katry, No. 21. of. List IL.;covers, the 
transfer Wicca eque Pec will cover the transfer. of au 
interest in such-land also. * 59 Lf 4 266 эйел. U u ио 

The result is з that the spa fails and is dismissed with costs; ~ 
A ты Е Zu Aoa dismissed, 


- 
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Бе. Mr. Justice B. К. Muklurjea ` and Mr. 
> E Justice C. Sharpe. 


KUMAR HONO NARAYAN DEB 


-AND OTHERS," ` 

“Jurisdiction—Security, demand of —Bengal Wills and Intesiacy Regulation 
(Bengal Reguiation V of 1799), Section 4—Judge of Zilla Court— 
Judge, when can demand security—Bengal, Agra and Assam Сөй Сонгы 


Act (X1 of 1887), section 23 (д). С = 


"The Judges of the Zilla Courts in section т of the Bengal Wills and 
a intestacy Regulation of 1799 пап and refer to the District Judges, who 
are the principal Civil Courts of the District and do not include- the ' Courts of 
‘Subordinate Judges and/Munsiffs, 
In order that thé Judge may demand security under section 4 of .the 
‚ Bengal Wills and Intestacy Regulation of 1799, it is not necessary that the 
7 suit. should be pending before him. It is enough that there is dispute 
“amongst several claimants: relating to the inheritance to the estate of a 
:* deceased person—one or more of whom have taken possession of the ‘Property 
"of the estate and others have filed- -a sult, 


Express authority by the High Court is necessary in order to enable : a 
Subordinate Judge or a Munsiff to take cognizance of a piooeeding under 
the Bengal Wills and Intestacy Regulation of 1799. The District Judges 
do not require to be authorised as' they derive their’ authority as Judges ot: 
Zilla Courts under the Regulation itself., They require authority only. to. . 
enable them to transfer such proceedings to a Court of a Subordinate Judge 


oc a Munsiff. : da "LM 
, Application ‘ior Revision under section 115 of the Code of - 
Civil Procedure by the Plaintiff. : so 


Application by'the Petitioner for security from “Opposite ~ Party 
No, 1 under section 4 of the Bengal Wills and Intestacy Regulation 
of 1799. 

The opposite party. No. t was the: successor to the late Raja 
Jogendra Narayan Bhup, as heir of the properties known as Bijni 
Raj Estate. . => | у КЕ 

Other facts appear trom the judgment, 


t s 


*Ciyil Revision Case No, 2331 of 1945, Toii the order of M. Rahaman 
Esq., Subordinate Judge, rst Court, Aliporè (24-Perganas), dated the asth 
August, 1945, in Title Sui No, 42 of 1940. & 

ee. 


Vör. $1.| HidH COURT. 


Messrs. РРР Mohan Mitra, 5. К. Das and Nagendra 
Mokan Saha for the Petitioner. n 

Messrs, Atul ‘Chandra Gupta, Prokas . Chandra Бабан апа 
Jitendra Nath Banerjee for the Opposite Party. i 
GA. Y. 
The following judgments were delivered : < di 
Mukherjea, J.:—This Rule is directed against an order, dated 


the 25th August, 1945, made by the Subordinate Judge, First Court, ` 
of 24-Parganas, rejecting an application ‘of the petitioner for security 


from opposite party No. ї under section 4'of the Bengal Wills and 
Intestacy Regulation (Bengal Regulation V of 1799). | 

The petitioner is the plaintiff їп а suit filed by him in the 
Court óf the First Subordinate Judge’ of a4-Parganas, being title 
suit No. 42 of 1940, for a declaration of title to the properties 


appertaining to what is known as Bijoi Raj Estate as the heir 


of late Raja Jogendra ‘Narayan Bhup ; and he has. prayed for 
a further declaration that the Bijni Succession Act. tinder which 
the opposite party No. т has been made the successor to Raja 
Jogendra Narayan Bhüp i is illegal and sfra vires and that the deci- 
sions in certain previous suits which held the Act.to-be a valid piece 


of legislation were’ not binding upon him and did’ not affect his- 


rights." The suit is still pending and an application made by ihe 
- petitioner for the appointment of a Receiver to the estate during the 
continuance of the suit has not been disposed of as yet. 

On 18th November, 1944. the petitioner: filed an application 
supported by an affidavit, under section 4 of the Bengal Wills and 
Intestacy Regulation, 1799,.praying for a direction upon the opposite 
party No. x to furnish gecurity for due complisince with the judgment 
that may be passed in the suit. This application was rejected by 

“the Court below by its order, dated the asth August, 1945. -1he 
learned Subordinate Judge has not, ‘said any thing as regards the 
merits of the application, and he has rejected it solely on the ground 
that he has no jurisdiction to make an order under section 4 of the 
Bengal Wills and Intestacy Regulation, 1799. It is the propriety 
of this order that has been challenged in this Rule. 

Now, the Bengal Wills and Intestacy Regulation was. passed 
in 1799, and its object, as ‘the first section - shows, was to limit 
the interference by the Judges of the. Zillah , Courts. and City 
Courts of the Diwani Adalat in eases. where. the inhabitants of 
the Province had left Wills at their decease and appointed execu- 
tors to carry the same into- effect or died intestate leaving pro- 
perties either real or personal. Section 2 lays down that in 
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all caiet "ds a Hindu Мыйын. or сой: person, dies, leave 
ing a Will.by, which an- executor orexecutors have been appointed, 
the latter will proceed to, carry- -out the terms, of the will without 


-80y application to the Judge of the Diwani Adalat, and the` 


Courts of Justice are prohibited from interfering, іп. such cases — 
except оп a, regular; complaint being. made „against the exegutor 
or executors, alleging, a breach, of trust. Section 3, declares that 
in,case of a person dying intestate, but leaving. а son Or other 
heir. the latter, if of age and not, disqualified, would, ‘be. éompétent 
to take possession - ‘of, ‘the estate without апу application | to 8 
Court, and the Courts of Justice are. likewise restrictéd from 
interference in such „cases, unless, a regular complaint- is preferred., 
Section 4 deals with, cases. where there are more heirs than. one 
to the. estate of a person, dying. intestate. . If the heirs can agree 
amongst. themselves iü- the ‘appointment “of a common manager,, 
they are at liberty to- take possession, and the Coutts ` of Justice, 
cannot interfere without any regular complaint ; ; but if the right, 
of succession to the estate be disputed between several claitdants, 
one or, more of whom may have taken possession, the” Judge, 


on а fegular suit beiag preferred by the’ party ош of Bossession,- 


shall ‘take good and sufficient security ‘from’ the” party or parties 
in possession for his Ог their ‘eotmpliance ` with’ the judgment" that 
may “be passed in the “suit з in ‘default of such security being 
given, possession “may be given over to the other sidé “On “his 
fürüistiing ` security till the suit is 'détided:' Section 5 "then" pro- 
vides ‘that in the event of попё of thé claimaiits’ “being” ‘able-“to 
furttish’ security," the' Judge within "whose ‘jurisdiction “the estate 
or the” principal part ofthe éstate may be ‘situated, ог in‘ ‘which 
the decended ' may have’ resided,” is authorised to appoint “an 
&ditinistratór for thé due” care and management’ of "such “estate: 
Sectidii’6" lays down that security should’ ‘be*taken from’ "suc 
adHiüristfator8 and "they would be paid''allowances. "Sectio ‘7 


- deals with cases of persons dying" intestate leaving personal’ pro- 


pertiés to which there'is no"claimant, 7 ^7 ^"^ ^* 05 
А the time when the“Berigal :Wills" апа” Intestacy Regulation; 
1799," "wüs 'enactéd, “there - $ére in this Province four classés of 
Civil Courts 'orDiwani' Adalats. There was, in -thé first- place, 
thé Sadar Diwani Adalat'which ‘аз a- Court “of appeal and ‘super 
intendenée~ only: “Sécondly, ` there  weré^four^ provincial -Couzts 
of'appesl ànd'cireuit'in each ‘of’ the’ Divisions’ of Galciitta, Daccaj 
Marshiddbad ‘and Patna,+~Thirdly;- there ‘were 23-:Zillah -Courte 
and 3 City Courts, each presided over by a single Judge. “Lastly, ' 
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there were the native commissioners for the trial of civil suits, 
chosen from amongst the - - principal proprietors of land, farmers, 
talukdars еіс. Vide C. D. Field’s Introduction to Bengal Regula- 
tions, page, 143 onwards. „ i Е 
Of, these Courts, , the four provincial Courts of appeal "were 


abolished.. in 1833. and ‘the City Courts ceased Чо exist soon’ 


after. ` „The ‘Sadar. Diwani, Adalat was abolished, from 1862 upon 
the establishmerit of. the present . High Court under provisions 
of 24 and 25 Victoria, Chapter 104, déction 58, Judges of Zillah 
‘Courts, i in coutse of time, came {о be known ‘as District Judges, 
and the place of native commissioners wag taken by Sadar. Amins 
and Munsiffs, 


The Bengal Wills and Intestacy Regulation, 1799, ав said 


. ‘above, was ‘passed with the object of preventing Judges of Zillab 


aind City’ Courts тот: ‘interfering ‘with the estate, of ` persons ‘dying 
intestate or leaving Wills, The Judges, of City, 'Coürts have 
long Ceased | to exist, aid at the. present. móment, only the Jüdgés of 
Zillah: Coutts i còme within the ' purview of the Regillation. К 

"уе iiic with: Mi. Gupta ‘that at the, Prekéiit timé the Jüdges 
of thé Zillah 1 Coutts would meañ, aùd refer ө the ‘District Judges 
who Bre the prisicipal Civil Courts * ‘of "the Districts, ‘ind ‘tHe 
expresion" doés "hót inclűde the Courts of Šubötdinate- Judges 
and: Munsiffs, ‘The Courts’ “of ` Subordinite Judges _ or Ми 


жеге ‘aiatttedly 1 hot in existéncé at the ‘timé wien: the Régulation 
was ‘enacted; mM. T 3i E 
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Mr. Mitra argued that Ње Tadge referiiéd qo in section 4 of 


the Bengal Wills, and Лаѓевіасу Regulation, 1799, шеапв the Judge 


who is trying ‘the ‘suit, arid as in the ‘present’ сёве, the ‘suit ‘is being 
tried by the ‘Subordinate Judgé,- he Would ‘have Јасно to 
‘démand deCurity ` ‘andar the ‘section.’ "We dó Hot “think ‘that this 


conténtion is sound, In ordér that ihe' Judge may “demand |. 


security undér Bection 4 of thé Regulation,’ it is nòt ‘necessity ' 
that the suit ‘should be pending before him. It is enoügh-thàt : 


there is аарак amongst ‘several ‘clainianis' ‘relating to “the - ihheri- 
tance to the ‘estate of à deceased person,—oiià, ог more’ of ‘whom 


have taken. possession of the property ‘Of the estate aiid Others ` 


have filed a suit.. The jurisdiction хатога by аг Judgé under 
‘the : ‘Bengal Wils and Intestacy - Regulation, ' 159, ^ is mote ‘of 
administrative than judicial character, and the object "of “this 
Regulation is to make provisions- by which,"“On-“one.cband,(Jover- 
zealous’ intérférence by Courts with the administration: of the 
estate of.a deceased person could be prevented and, on the other 
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hand, ` sthe preperty deft ‘by ‘the deceased could be effectively 
preserved pending final decision. on the rights of the Contesting 


Panyendra parties. 
; 55 . Section 5 of the Bengal Wills and Intestacy Regulation, 1799, 
Kumar Bhairabendra lays down that in cases where none of the parties are willing or 


Narayan Г Deb. 
Mukherjea, g. 


vof» 


vC 55; 


able to furnish security, the Judge within whose jurisdiction, the 
deceased may have lived or the estate or a major portion ‘of it 
may ‘be situated would appoint an administrator. Presumably, 
the order for. security under section 4 of the Regulation would 
have to be passed by the same Judge and no other Court. It 
is, therefore, not necessary that the suit must be pending before 


' that Court. 


„Whatever doubts might have шей оп this point ‘are, in our 


i: opinion, : get at rest by section 23 of the. Bengal, Agra and Assam- 


Civil Courts Act (XII of 1887). Under section 23 of this Act. ' 
“The High Court may, by general or special order, authorise any 
“Subordinate Judge or Munsif to take cognisance of, or any Dis- 
trict Judge, to transfer to a Subordinate Judge or Munsif under^ 
‘his administrative control any of the proceedings next. herein 
“after mentioned”. The proceedings inter alia are: "(a) pro- 
“ceedings "under the Bengal Wills and Intestacy -Regulation, 
1799... 5, It is clear, therefore, that express authority- by 
the High ‘Court is „necessary in order to enable a Subordinate 
Judge ога Munsiff to take cognisance of a proceeding under the 
- Bengal Wills and Intestacy Regulation, 1799. The District 
"Judges do not require to be authorised as they derive their 
authority as. Judges of Zillah Courts under the Regulation itself: 
They require authority- only to enable them to transfer such pro- 
‘ceedings to a Court of a Subordinate Judge or a Munsif. We. 
ате unable to agree with Mr. Mitra that Һе proceedings referred 


‚ to in section 23 of the Bengal, Agra and Assam Civil Courts „Act 


.,./ refer, only to proceedings -under section 7 of the Regulation. It 


is conceded that no authority bas been conferred upon the Sub- 


^ ordinate Judge of, Alipur to take cognisance of any proceeding 
. “under the Bengal Wills and Intestacy Regulation, 1799. 


à h 


ЕС The result, therefore, is that the view taken by the Court below 


„is right. This Rule is discharged with , costs : Байар fee -three 
.gold mohurs. | pas з 


Sharpe, J.:—lagme. ‹. 


Атм 7 07 ©. © 0 мде discharged. 
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Accounting—Benga! Money Lenders Ad, тудо (Act X'B. C. of 1940), sections 30, 

's6(r) Proviso (i) 38— Principal of the original loan— Ultra vires—Creation of 
new obligation А = 

The word: principal in relation to a loan means the amount actually advanced, unless 
repugnant to the. subject. In the: case, however, where n transactjon cannot be 
reopened by reason of proviso (1) to section 36(1) of the Bengal Money Lenders Act. 19- 
40, tbe principal of the loan must be taken to be what ss stated. to be or treated as the 
principal in the document embodying the transaction which cannot be reopened, 
and so "the principal of the original losn” for the purposes of section 30 of the said 
Act must be taken to be that amount, though tt may be thet 4{ represente the total of 
what had been actually advanced plus arrears of interes! due thereon calculated in 
terms of the previous transaction then closed : - 

Section 36 Proviso (1) of the Bengal Money Lenders Act, 1940 applies to proceed- 
ings under section 38 and the relevant date for calculating the period of twelve years 
mentioned in the Proviso 1s the date of the filing of the application uner section 381 

On diverse dates from 22nd March, 1918 to 91st January, 19217 A borrowed 
Rs. 8.55,000 from B on promissory notes some of them carrying interest at tbe rate 
of 74 per cent and others 9 per cent per annum. On the 3ist January, 1921 в sum 
of Rs. 8,88,496 was found due on those losna on account of principal and Interest. 
On that date D advanced a further sum of Rs. :8,504 to A, thus making the total 
Re. 8,97,000 ; the promissory notes were cancelled'and endorsements thereon stating 
that the amount due thereunder were being included in the mortgage. А mortgaged 
his immovel properties tò B by во instrument dated 31st January. 1991, stipulutbing 
to рау on the said sum compound interest at the rate of 9 percent, “per annum with 
yearly rests ; and the date of repayment being 31st January, 1923. ? 
^ A number of Memoranda of agreements were thereafter cxecuted by A and B. They 

were dated the 26th January, 1993 (Exhibit C), 6th September,- 1924 (Exhtbit C1) 
ад April, 1928 (Exbib;t C2), 28th March. 1931 and 28th Junet1933, 7 The “common 
«feature of those documents {ә that the rate of interest was varied from “time to time 
and the perlod for repayment of the mortgage loan was extended. - In most of them 
the amount then due on account of principal and interest were stated, the arrears of 
“Interest were capitalised, and the interest at the rates шеанәнез therein was made 
payable on the capitalised sum. т ` 3 =, 
On Ње 8th October, 1949, А filed an applic&tion under section 38 ot the Bengol 
Money Lenders Act, 1940 f. r taking account of the loan. ETT gm 


436 THE OALCUTTA LAW JOURNAL [Vol. 81 


PAGE. 


Held, that the mortgage deed, dated the 31st January, 1921, created a new obliga- 
tion and under section 36(1) Proviso (1) of the Bengal Money Lenders Act, 1940, the 
Court could not re-open the several promissory notes executed between the 22nd 
March, 1918 and 21st January, 1921. 

That the principal of tbe original loan must be taken to be Rs. 8,88,496 plus 
whatever sums of money had actually been advanced by B to A on and after 3ist 
January, 1921 


That as the loan was to be regarded аз а loan on the said mortgage, the provisions 
of the Bengal Money Lenders Act, 1940 was not ulira vires the Bengal legislature. the 
money' lending, except on promissory notes, is а provincial subject (Item No. 27 of 


List II of the Government of Indis Act, 1935). 

That the transactions represented by Exhibits C to C2 being 12 years beyond the 
{nitfaHon of the proceeding, were not protected from being re-opened by the provi- 
sions of section 36(1) Proviso (1) of the Bengal Money Lenders Act, 1940, as they had 
not closed the mortgage trangactions and had not created new obligations. 
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— VIB. C. of 1938, Sec. б oes жак m P 60 
— XXXV of 1939, Sec. 19 Pres 2N 4% mae 185 
— Х of 1940. Secs. 2(е), 91, 41 ox wae 989 
— ХВ. С. of 1940, Secs. 30, 36 Proviso (1). se) bus eit 147 
— XB.C. of 1940, Secs. 34(1)(6), 36(2), 36(6)(b) a Е 260 
Art, construction of ; ses Relief rM vs 2. 365 
Adult defendent, also guardian ad litem of minor defendent, signing an agreement 
withoutqualiflaation ; sæ Arbitration — Р $us 314 
Allienc* from natural guardian of Hindu minor, box protected: 54 Guardian 916 
Allhabad High Court—Turisdiction conferred by the Indian Companies Act 
1913— Government of India Act, sec. 226, applicable | te^ Jurisdiction 46 


————— ———exercising original Jurisdiction in a matter concerning 
an act done in the collection of revenue—Making out and forwarding to 
the Collector of а certificate in the form and manner prescribed by section 
46(2) of the Indian Income tax Act : 1922 ; see Juridiction 41 
Appeal filed against a deceased person—Order 15 Rules 6, 7 of Federal Court 
Rules of 1942—Addition of parties—Limttation Act (1X of 1908), Section 
5—Sufficient cause— Deli gence— Knowledge of agent—I gnorance of death of a 
party. 


Where an appeal has to be preferred for the first time against the heir ofa 
person in whose favour the lower Court had passed a decree, the mere fact that an 
appeal had already been preferred as against other persone will not justify the appli- 


cation to bring on the record the legal representative of the deceased respondent, who 
died before the filing of the appeal, being treated merely as one to add a party. Even 
if it be во in form, 1t 1s іп substance an appeal preferred against him for the first 
^ time, and ft [ө only on that footing that the question of the Seen of section 5 of 
the Limitation Act to euch cases will arise. 

The addition of parties referred to in rule 6 of Order XV of the Federal Court 
Rules cannot cover the representative of a party in whose favour a decree had been 
passed by the lower Court. 

In cases where the agent is under no duty to report, the principal cannot be fixed 
with knowledge of information scquired by the agent, unless the agent was acting as 
euch tn respect of the transaction in which the knowledge is material. 

In dealing with the question of sufficient cause for the delay under section 5 of 
the Limitation Act, Courts have generally laid stress upon the diligence of the party 


concerned. 
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7^. Ignorance of the death in the absence of- negligence or other act or omission-for й 
EWwhich the applicant can be held to be responsible, із а эиес cause Мане 


f-mesüing of-section 5 of the Limitation Act. i n o 
-* The Bank of Commerce, Ltd., v. Protap Chandra Ghose E L! 
t Appeal, : les against-a decree following upon award—No угНа reference to debita- 
TAY tlon~—Civt] Procedure Code, Sec 11. pare. 16(2)'s: see. Arbitration 3s 314 
Appellate court, 4f can refer matter in'dispute to Бабанов гзег`ЈатідісНоп 289 


SApplication—Majntainability—Inetalment ^ decree— Default in payment -of any 
instalment, the entire amount outstanding shall'become ое Ташаа’ Act (IX of 
"HEROS. Schedule 1. Articles 181, 182(7)— Certain date'— Direct its payment’. 


? Where a decree directs that the amount declared due to be paid Ina certain number 
~of ins'alments on certain specifited dates and further provides that in, default of poy- 
i ment of any one of the instalments, the entire amount outstanding | shall become due, 
686 inspite of a default having occurred, the docree-holder applies for execution of the 


7 decr`o, not- for recovery of the balance, of the decretal ' amount, but only of some 
^ gnstalments and such application ds ныб. 3 years “from the dates on which those i 

“instalments fell due, the application is governed by Article 189(7), ‘Schedule 1 of the 
7 Limitation Act, 1908, and is within tme. ee : 

Where a decree directs payment of the decretal amount by ínstalmente on parti- 
cular dates and provides that in case the judgment- -debtoz fatls to pay ‘any instalment 
at the stipulated period, the entire decretal amount would be due, after в “default has 
occurred, ar application for execution relating to Subsequent instalments, is maintain- 

' able. Any application made 1 ‘more than 3 years after the first default but relating only 
to instalments which fell due within 3 years of the date'of the application, is within 
time and is governed by Article 1820) and not by Article 181, Schedule 1 of the 
Limtéaton ic&1908, 7 zs i 

A provision which ‘déclares’ tbat an сашоадр shall bacérse payable оп а certain date. 
does not ‘direct’ ite payment’ on that date. 

A date which may or may not occur and whjch, when it) occurs does so by chance, 
cannot bea ‘certain date’ within the Баны of Article 182 (7). Schedule I of the 
Limitation Act. 1908. 

^ A For Purpose of limitation under Article 189(7), вп application must be акеп аз it 
- is and an application relating to instalments, whether itis maintainable or'not, cannot 

be treated as one made on foot ofthe default clause. ^ a.: x i 

= Where a decree directs payment of the decretal amount by. instalments on parti- 
cular dates and provides that іп case the defendent fails to рау any instalment at the 
stipulated period. the entire decretal amount would be due after a default has occur- 
red, whether an application for execution relating to subsequent instalments, as such, 
- is fnzintainable, depends entirely on the construction of the particular decree con- 
.cerned. Where the decree itself makes it obligatory. on the decree-holder to execute it 
for tbe entire balance. if a default occurs, he cannot 2dhere:to-£he instalments and put 

^-the decree into execution for their realisation as-such. 

- A proviso їп an instalment decree which merely-saysithat in the event of a default 

an entire amount ‘shall immediately-become dee or payable, does not exclude an option 
~ in the decree-holder fo take advantage of {Ё or not to do so; ttis not infanded to be 
- substitution of the order for instalments in case of a^-default, but only to come into 


force as an alternative at the will of the decree-holder. 


Vor; 8т.]. : INDEX OF CASES, ^ t+ 


Application—(Cowid,) : ` 2 A E - э. 
Ranglal Agarwalla т. Shyamlal ‘Tamati' oe quat % 


—— fo execution relating to subsequent instalments, if maintahn- ai 


able—Decree directs payment of decretal amount by. instalments on 
Particular dates and provides that-in case the judgment-debtor fails 
to pay any instalment at the stipulated period, the entire decretal 


amount would | be due and there was default made ; ses Application өө. ` 





, right | to make, under the general provisions of the Act—Right 
has not arisen as a result of certain actings or e ents specified by the 


Act as giving rise to the o tO Clauses Act; sse Pre-: 
emption » А = ace rr 


. Arbitration — Reference to— Evidence Act (1 of 1872); section ПЕРЕ 


“Sor iRformation in reference to matter - in. dispute’—Reference to -- 


! outside party to decide matters in dispute in suit and the question of 


6 


signing an agreement without qualification, effect of—Civil Procedure 


Code" (Act V af 1908), order 32 rule. 7 (1), if applies to agreement to -~- 


- _ refer matters in dispute to arbitration—Minor ‘successfully challenging, 


cosi—Adsult ‘defendant, also guardian-ad-litem of minor co-defendant, . . 


the agreement; effect of—Civil Procedure Code, Schedule II Para- : 


graphs 15, 16 (ak Beng, otherwise invalid'—Invalid award, y 
appealable, . pce 


A reference to an outside 5 to decide matters . іп dispute- in a- FE zt 


and the question of cost is not a reference to that party for information 
in reference to a matter in disoute within the meaning of: section 20 of 
the Indian Evidence Act; - -2:0 1. 


An -adult ‘defendant, also guardian-ad- P of a | minor jc delenda 


if he. signs ап agreement without qualification, that 18, without speci- 
fying whether he was acting in his own capacity or as guardian-ad-litem 
of the minor, must. be taken to.have > signed- in all capacities In which 
his signature was required, А 


Order 32 rule 7 -of the Соде оғ Civil роба, 1908, applies to'an. 


agreement to refer matt rs in dispute to arbitration. 
The requirement in order 32 rule 7 that the leave of the Court be босау 


recorded in the proceedings is imperative and its terms must be strictly : 


7 complied with in order that the reference to arbitration may be valid. 
If minors successfully challenge an agreement to refer as not made in 


compliance with sub-rule os of rule 7, it is avoided араша all каш. 2 


‘under sub rule (a) of гое 7.. 


* If there is no valid reference, the КЭРИ award i isa nullity and-‘éan Бе’. 


challenged’ in any appropriate - proceeding... ‘Paragraph 16 (а) of Sche- 


dule II of the Code of Civil Procedure, 1908, is therefore, ' no bar to an | 


r 
М 4 


appeal against 2 decree following upon-süch an award. 
An award challenged on the ground ‹ of invalidity of reference : to arbitra-' 
„tion :does not come* within the'words "being otherwise dnvalid" in: 
paragraph 15 of ће setond sóbedule to'the Code of Civil Procedure," 
1908: ‘Chhabba Eal v, Kallu раї - ^^ - doc uet 


439 


Paez, 


t 
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Arbitration, reference to—Appellate Court ; see Jurisdiction «ee `. ee 
= » reference to—Compromise, disputed—Court, if can grant leave 
' to revoke the submission ; see Jurisdiction í ET m 
; reference to—Court, if can take’ notice ‘of comprotnise and ‘give, 
effect to It 5 dee Jurisdiction ATE NS oe 
, ” reference to—Court's authority tó proceed with gis ; LA 
: Jurisdiction jn wes S UE wie. 
> —, reference to—Disputed ` compromnlse—Conrt’s power; see” 
Jurisdiction" ` : ‘ E TEC: 
— —À reference to, Ч can bé revoked—Disputed ' compromise ; 506 ^ i 
Jurisdiction i ! i ie PER 
si- ‚ reference to—Parties, if can abandon arbitration and go on 
with the suit ; see Jurisdiction · , VES CP + ane DN 
аео to—Parties, if сап ask беса {төөһ reference ; see 
Jurisdiction. А PE 2. 
Arbitration Act,-sections 5, 12(r) (b)—-Concluded compromise i in undisputed- 
terms—Court’s power ; see Jurisdiction | e TEN 
,.sections 23 (2) 25 Proviso—Reference to arbitration— 
Compromise, enquiry as to; see Jurisdiction ' : eo - 


Assam Money Lenders Ас", section 9, as amended by Act VI of 1943, if 
applies to pend ng execution cises—Decree on mortgage passed in 
1937—Final decree for balance passed in 1939 ; ses Relief... MTS 

Assertion апд recital, difference between ; see Declaratory sult e .. se 

Assessment—Company—Building lease—Owner—Property’—Rent derived 
from buildings erected on the land by the company—Indian Income-Tax , 
Act (XI of 1922, as amended by Act УШ of 1939), sections б, 9, 10. 

The assessees dre a public limited company, one of its objects being to’ 
acquire land by purchase), lease or otherwise, to deal in such land Ог, 
„10 build houses thereon and to deal in or let out such houses 1 ' 
Held, that the owner of the buildings erected on the, land during the 
currency of the lease in the present case, is the company and their , 


ownership continued throughout the period ofthe lease until its expira- , 


tlon when, aad not before, the ownership would pass to the lessors. 
Income derived from the ownership of the building is chargeable to income-, 
tax under section 9 of the Indian Income-Tax Act, 1922-irrespective 


of whether ап individual ос a.company is thé-owner and also irrespective -. . . 


of whether one of the company’s objects, or its sole.object, is to acquire , 
and let. out jbuildings at: rents ; Ownership. itself is the criterion .of 
assessment under that section. Ballygunge Bank Ltd., Calcutta о. 
The Commissioner of Income-Tax, Bengal, Calcutta S. “Weds 
~Bangal Musticipal Act: (Bengal Act. XV of 1934), ~ section | 
а Power of.. Commissioners- to, decide questions arising out, of. 
definition of “holding”—Section 3 (a0), ; : definition ,and meaning of 
“holding: =— Brgtion 3(38), definition of ‘ownership’. en 
Section 1a:b) of the tengal Municipal Act empowers the commissioners to. ! 
determine. wrhether,the. actual;occupier or. any grade of rent-ecelver 
at- aboye “him would be regarded as owner for the purpose of determining 








vet 


р 


Уош%т.] “лап ET Gases? РТ 4дл 

з Pace 

Assessment- CR): берп n we oA а Талу paat A апо. 
‚ whether the lands? are held®’ under one’ title within п” "the definitien Of ‘a Shs 
"оте ав ёа in! the Act. ag... doo Re maze o бетсә! 


E" order that а Parcel of parcels of land may con: constitute a а holding, the 
I occupation of the lands i is surely to be looked to, but. it would not ‘be . 
occupation. of a , single, person or, get of persons; there may; be different." a m 


occupiers, but i thelr ul ultimate !soürce о of title be “the за game, возот {0 P P xn 
vd the test adopted by the commissioners “Winder” section 129(b), .. then iR E 
these Parcels ; are з covered | by t the same set of of bouidarles, "they. would _ 


constitute : a “holding within ‘the meaning « of section 3’a1) of the Act 1 


[e MED 
Bya resolution dated. 27th October, 1998; , the. th then. jolinligibaers of. ће. == 
E Tamlok Municipality passed the following resolntlon,;. eV Bee ans 
“Tn the matter: of ‘determination of* ‘holding Within-the -Municipal-area — ee 
ТА under. section 129(b) of the Bengal: ;Municipal*Act; 1932; the-class of: nn 
Ownership as indicated below Бе acõepted:as the test--for-determining- .- ~-- —. 
c' whether the lands яо ће Municipality i areiheld'ùnder oner title or’. iv- : 
agreement and surrounded by ond set Gf ‘boundaries... sesi- ——------- —— - 


(в) In case of Mal lands (Ralyati lands) the ownerstip'of "the "propriétor '' ^ 
or d DUE whose revenue spaying estate; such ilands. аге” і; л 
zig situate.” T д зз ео Бел aee 7.5609 й 


The КОЗИР proprietors, owning га large;quantitysof land:of which’ ;^ ун 
iis they are the revenue paying proprietors, but which are held ue various 
grades ‘of.ténants.dr-raiyatsiunder-them, — —~-- -- -== ~- — - P RR 


The effect ‘Ofithé resolution’ quoted’ above, ‘the plaintitts: apprehend, Would © 
~ 015 be to’ place the enti bürdén of 'taiiltióh id YeSpect “of “these Таһа pod C / 
them and 'exohéráte the ráiyais Wa0 are | in actual |  Gccupation “Of шеш а 
from ‘any Viabilitytia” tegpect thereto 1? The°suit W was therefore brought’ 
for a Geclatation’ *that‘thé above resolution’ was- illegal “and ' ultra ‘sires 
21- and that the plaintiffs were not liable fo be assessed with rates hind taxes“ 
on the-basis:othat-resolutiótii : 1 0 75 01005 vo, геми no a? inon. T 


ur 


, Held, that i£ бав within the cüripéténce-of* the Munéipal comnilsstohėrs 60 
> passa resolution in the form in which it was passed ог to adopt any 
class of ownership as the test for "the ‹ determination of the Holding. [t © 
is quite -eOthpetent 1 tó'tlle comiiiliisiónars;- to" adopt апу test other’ than 
Et оройо, # they ю chose, i 
„That the last words. in the в introductory - part of ithe ,resolution. namely, Я 
ї “'зштОйддей by ойе set of boundaries” should “be treated as ultra vires 
and of. o "бес, " Déba' Prosad da Garga v, . The, e Municipal | Commis« 


^ sioners of Тапшїак; d bd: eum. 4, 160 
Attachment: of. an open truck to a train, if КЫ ы sce us 
a Damages" Ed Sus 5e т 377 
Award, nature. of—Noj valid г reference Ра аир ЧЕ, can - те; pcc, 
Я challenged and how, ; see, Arbitration iesu {1 пош! Lees iyos ‚319 


Beneficial construction of Statutes vba sonal uno ; se Remedy jd: 16 


VE pee 


~ 
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Paar, 
Bengal Agricultural Debtors Act, Sec. 37A, if applicable to a case where 
certain properties were purchased by a third party at the same sale ‘and 
the sale proceeds were either more or less than the decretal amount ; see 
Relief eee - 365 
- ‚ Sec 37А, interpretation and scope of ; 
see Relief ` - one 365 
Bengal Money Lenders Act 1940, Secs, 30, 38(1)}—Principal in relation 
to lo3n— Transaction cannot be reopened owing to proviso (0 to sec- 
tion 36, i); see Accounting wee aes 147 
———-, See. 54/1Y b)—Court, if can grant ins- 
talments ; ; see $ Revision és m 260 
» Seo. 36 Proviso (i) applies to proceedings : 
under section 38 ; see Accounting e. oe 147 
» Sec. 36 Proviso (Relevant date for 
calculating the period of 12 years; see Accounting vee eS HM 
» Sec. 36(2`, 36(6)!b)—High Court, in 
revision,.if can pass a decree for instalments ; see Revision... we . 260 
——— —, Ser, 36 (6) (b}—-Appeal pending—Appli- . 
cation In revision ; see Revision - ove 260 
Bengal Municipal Act, schedule IV, Item 1 does not contain an exhaustive 
list of trades or professions and callings ; see Tax ove - 358 
Bengal Village Self Чоуегишен Ae 1919, section 31, scope of ; see . 
Right . ` ose e 943 





——-,. section 31—Union Board's 
power, over road or water passage Over which the public have a right of 
* way—Sub- -soil belonging to a private individual ; see Right... "m 243 
; » section g1— Waterway—- 
Channel which .fills up with water for certain months every year and is 
used as a boat passage аз long as a route by water is needed in the 
locality ; j sse Right. TE m 243 
Bengal Wills and intestacy Regulation of 1799, proceeding under— 
District Judge, when requires authority from High Court—Transfer of 
proceeding ; see Jurisdiction А ove Ww. 430 
- —; proceeding йет; 
when can be exercised by Munslff or Subordinate Judge ; see Jurisdic- 





























tion - eee 430 
s pei section 1—Judges . 
of Zilla Courts ; see Jurisdiction í m 430 








—, а 4— Judge, 
when can demand gecurity—Süit, if to be pending зене the Judge ; see 


eel 


Jurisdiction а we 430 
Burden of pioof—Goods destroyed in tfansit—Loss causéd by its servant's 
' misconduct ; see Damages 377 


Calcatta Improvetnent Act, 1911, section 81, right ERN on the Board 
&+" of Trustees by, has been taken away in respect of lands pid by 
2: the Government for the кашне сорын ХӘ que we v o9 g88 


t 


Vor, 8т.] . LIRDEX Gi casts,» <>» 


Cess, liability to pay—Mtxed question. of law and fact ;. see Contract a sae 


Cesses imposed in pursuance of powers conferred by Entry No. 49 of List'll, 
Schedále VII of thé.Constitution 'Act—Refánds ;: "see Ultra vires > un 


Channel, which fills up-with water for certain months every year and is used 

so ав а boat passage as Jong as a route by water is needed in the locality, 
. if water way—Bengal Маа Self- боша Act, 1919; section 31; ; 
see Right. 7 ewi E ob " 

Charge ѓо the Jury—When the vérdia Is based "T consideration of .1he ^ 
evidence excepi: in'one respect—Whether'the considération of the dames 


in such a case would be as in an ordinary apjeal from the verdict of the - e 


Jury—First Information ‘Report—The aspect tobe put more clearly to ` 
the Jury—Omission in the evidence of ін explanation У. the injuries 
~ Sound on the deceased —Judge's Turk to obs the Jury that the injuries : 


not accounted for. aa > ye 77 plat ag X ок оде 
Where the verdict of the: Jury: is: based оп à- fall consideration of thé - 
* — evidence except in one respect : “ee, 


Held, that in such proceedings it was not open to approach: ‘the considera- ^ 
tion of the. charge as would..be done;in'an ordinary appeal from the ` 


i: verdict of the Jury,” 

` Held further, that in charging the Jay apenas: the First Information 
Report the: Judge: would be. well advised to pat tò the jury somewhat 
wore.clearly the aspect, which is commonly-found -in: trials’ béfore Júy ` 

а that-the . First _Information Report may properly be used as а check oh 

` the statements inade ln'the deposition'-in thé senge ‘that a Jury will - 
examine catefally what case'is set-up before thé Police at the outset'of 
the investigation and what a “шеге \баве’ is ate up before théna in 
the depositions, ~- 2 

Where there is omission of an explanation of: ‘the’ injuries ‘found on the 

. deceased and the.case set up before - {е е [е and the’ Jory did not . 
explain most of the injuries 1° 1 P i 

Held, that the Judge would hive: had to dade the-Jary^ that: the injuries . 


at 


` 


dox ‹ i. tfo. 


on the deceased are not in апу wáy.accounted for taken-as a whole, ~ ' 


The Emperor v. Radha .Kanta -Biswas ‘and тё Emperor е. 
Joykishore Biswas.(alias) Joynath . & ыз d s 


City of Bombay Municipal Act, section: ло]; scope’ of; see ‘Develop- 


ГА 


menti.^ бу pn 72. РГС ОК ar Let 


Civil Procedure Code, ‘section 5, Espina d döres’, ‘meaning off pine 


. sse Rent decree 7 Be УШ - ; 
“i L2, Bectidà 92 (а) "and “(d)=*Maintenants ' ot idus. 
"Personal expenditure’; аз défined by Court in other: suit -Discietion i | 








вее Public charity’ s^ L5 5 usc © e Pe a 
ы шшш зу seston T to o аваа Cini: 
^ mise; in Јанов MM d MEM NN 


z order 23 rule 3--Referénos lo^ rbitration--Compro- ` 


шенин Јано. top as bU gu) e e cba a es 


es, óider 3a rulé 7 applies to аршаш: to tefer matters ` "xU 


in dispute’ кнын Arbitration 7 iu са Сл: 


x 


u 


406 


314 


9 


i THE CALCUTTA LAW JOURNAL, [Von 8r. 





кы 
une ei z РАСЕ. 
смі Procedure Code,. order за гше 7,- requirement ob -imperative ;; set... 
Arbitration > >`.. ove “ga clc 814 
rine) II Para. 15—‘‘Being otherwise insalid'i-- ^^. 
Award challenged on the кшш of кыр of reference tofarbitra- {Пп „> 
tion ;.see Arbitration i ' ` шт ev 0 07 9S 7^. 314 


—— —————À— —— , schedule II Sins capud if lies against-a ; : 
. decree ‘following upon award made on invalid reference to arbitration ji 5 ^ 
see Arbitration: ` Р AX Xen E gta 
Commissioners of, Monicipality governed Бу: the.Bengal -Municipah Act; ~ 
1932, if cam at all- impose ‘оп’ any company, association. or body ОЁ. 
individuals. a tax.of the:'description'; mentioned .in item. No. r, =- 
schedule IV—Bengal . Municipal, id sections; 123 (1) (0: 182 ; зев 
Тах Qe v3 Wt О oce; ^o эшш 358 
Company, if liable to be charged Galles: section 9 sof the Indian. 'Income-Tax 7; 
Act—Ownership—O wner, _ public" limited company-—Building erécted Ьу ~ | ' 
company—Currency of lease ; see Assessment n, siso dee” >ho ee c 94 
—— —3 winding of—Forwarding · Ње requisite certificate ег under = *" 
section 46 (a) of the Indian Income Tax:Att—Leave by Court. see ' i- 
Jurisdiction "ERN ts / ME 
Compensation—Rerguisition—Défence of: India Rules, | Rule a(11}—Defence => 
of India Act (XXXV of 1939), Section-19—Land Acquisition Act.(I of 
1894), Section 25(1)—Market . value—Acquisition: ofi interest in ана, 7 
namely.possession—Test for determining market value of lá«d—Rent—' ' 
‘Undeveloped building. sites—'Round-about^- land—Lake—‘Excavation С 
Area’—Park—CorporationSpecial, ‘purpose set^ out: in жели 
Calcutta Improvement Act (У_В. С, oforgrt), Section 8.. "zit ` 
Under five notifications of diverse dates the Province of R requisi 
tioned a, large area,of land in what may ber termed.the .Lake area. under . './ 
rule 75А of the Rules framed under the Defence:of India Act. Thesaid .› 
lands are vested in the Board of Trustees for -the iImprovement of 
Calcutta. They | fall roughly into two blocks—one to the north of abroad -~ + 
road and the. other. to the’ south thereof. “The lands of: the- northern ` 
block are.surplus Jands-laid out by the Board'as building sites and inten: <- 
`. p., ded for sale, with an exception of an area of, 43 cottas: called “round«" 
about” at the. junotion оѓ. лош cross roads which. was intended by the : "ee 
Board to be kept open for, ornamentation and for regulating vehloular! о," 
traffic, o The- scheme had not ‘Беер fully exerted at the.date of,the. , a? 
E requisition. К рта 
"The southern block of land had И аблае by the Provincial. бона E 
' — ment for the. Board not for the.purpose of any ,impro,ement schemes, . 
but for a purpose which was incidental to and necessary for enabling the 
Board.to.carry out improvement schemes in other localities. . At. the 
time of the requisitions under Rule 75A a portion of the southern-block _ 
had been converted into a lake, the earth taken ;out having . been “used - 
5 for raising the level of lands in improvement У a portion called -- .. 
the Excavation. Area’’ has been -reserved for: lake to be dug in futuro- .... 
Dis for a like purpose in view, but was being, then used asa park.and the : 


TA 


as 
2008 


. to£ 


1 
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Cormipolentint. бәк t "TM 
rest had.been.made a' park; Some.of. the lands of the northern block 
had been: fully. developed as 5xildimg sifes-and were ready for sale at 
the dates of therrequisitlons „and the..others had also been plotted as 
building aites'to which access roads had been, made, but the roads had 


not been.'melalled: or sewered and no water aid gas mains had been 


daid oàtj and those'works.conuld not be completed for lack of materials: 
` оп account of war conditions: ^ ; ' ] 


Held, that ‘the "Board is entitled to substantial-and not вы compen-: 
satlod for every description of "arid requisitioned: Compensation із fð - 
be paid for undeveloped building sites on „the зате basis as the- 
developed building'sites. = - D 

That the Board is entitled to ‘adequate’ compensation for the’‘round-about! 
land, lake, ‘Excavation Area’ and bi and the basie- of „Gompensation is 


Toeris 


"`fair rent. ` siat 

А Corpüratlón' is the’ craatuie of Statute. "It will have only those { powers 
which have been’ expressly coaferréd on it by thé statute which" has 
creatéd it, "and also all such other powers which may ‘be‘necessary tor 
effectively cartying out the Purpose for which it ‘was created, and also: 
all such powers as may be incidental and necessary to the exercise of . 
the powers expressly í conferred on it, А. ‘Corporation which -has been 

a alienate it for апу interest it may'déem:.fit, unless réstrained therefrom 

elther expressly or 'by'iniplicatlon, provided, howéver, such alienation be 

in the ordinary Ede GE oon diet gta business or operations. 


Where the spi&lal^ purpose is ‘det "Out T the "Jnstrument or notifiction of 
acqui&tion, any “user by the Corporatiori for a purpose Other than that 


1 


given the mght-'to 'own'land would necessarily have. the Power- to . 


‘specified is unlawful and ‘can be restrained: by person interested or ^ 


affectéd by the deviation, І 

The right conferred’ on the Board’ of Trustees for the Improvement of ' 
Calouttà by  séction'81 of the Caléutta Improvement “Act of igil- to 
sell, lease or let for hire the lands vested in it has .been taken away'in 
respect òf “lands ‘doquired by. the -Govétoment for'the Board for чес 
express “purpose oh, Providing LN тореп space ` for ventilation and 


i4 on) 


С ә 2m Rn 
recreation. $ +0) s 


“The position of thé Board in fegard td the "Park Is—that the’ Board is the ` 


-Owner, has possession, holds ЧЕ foe- fheibenefit-' job - the -pablic but under - - 


the law cannot put it to any: ‘other рӧгроѕе and ‘has no right- to sell, lease 
-I or let оа hire the-same or any portion thereof,- Я 


Heid, that the. Boats is entitled. 49. get colipen satioh' fór- losing Беа SF 


of Park by reason be the requisition, E 
(C 


‘Compensation c Or which is the, same thing as loss to the owner, is to be 


tested nat by ‘what would be ia value to, ‚ person acquiring | it, The 
compensation must: be te tested by the loss to the owner, but in estimating 
his Joss, it is legitimate to disregard the restrictions оп ownership which 7 
2 was existing, at the fime of eme, i 


-a 


- "es Ge 2t Loa. 
СК „ма Еу ud MES wo RS 
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Compensation—(Contd.) : р 


The true test for determining the market value of the land is not what - 


the owner was doing with it at the date of notification but what he 
could have done at that time, if he so wished or in other words what 
right he had then, The general principle is that the value of the land 
should be calculated with reference to the most lucrative and advantage- 
ous way in which the land might be used. One aspect.of this principle 
is the concept of ‘potential value’ as explained in several decisions. 
Reasonable interest for the perlod of the requisition on the market value 
would be compensation on the basis of market value, but it is not the 
market value of the interest, , 


The word ‘requisition’ in Rule a (11) of the Defence of India Rules in 
relation to -land without more is ‘acquisition’ of an interest in land for a 
time or for an uncertain period as the case may be. Р 

Section 19 of the Defence of India Act, 1939 governs requisition also, and 
by reason of clause (e) thereof compensation has to be awarded to the 
owner of the land requisitioned and that on the basis of section 23 (1) 
of the Land Acquisition Act, 1894, with such adaptations as the nature 
of the case may require, As sub-section (2) of section 23 of the Land 


Acquisition Act, 1894 has not been made applicable the owner would 


‚ not be entitled to the statutory compensation of 15 per cent, 

Where the land has been acquired out and out under the Defence of India 
Rules the owner must have the market value thereof, which means the 
fair price which a willing seller not obliged to sell would have got from 
a willing purchaser at the date of the notification for acquisition ; and 
that where only an interest in land is acquired under these Rules, as for 
instance only possession, the owner must -have the market value of 
that interest, if by its nature it has a market value, lf by its mature 
it has a value there is no escape, as there is the statutory liability 
under section 19 (1) (e) of the Defence of India Act. 1939 to pay 


compensation on the basis of, the market value of the interest 


acquired, | 
The effect of requisition under the Defence of India Rules is to deprive 
the owner of his possessíón and must therefore be fair rent. The 
Province of Bengal v. The Board of Trustees for the Improve- 
ment of Calcutta "T Г eve ade 
———————-—, adequate—Requisition under Defence of India Act— 
Excavation area—Land acquired by „Provincial Government for the 
Board of Trustee ; ses Compensation : eee - 
LL — —— ———, adequate—Requisition under Defence of India Act—Land 
acquired by Improvement Trust—Land acquired:by Trust for lake; see 
Compensation ы ае 
——— , adequate—Requisition "under Defence of India Act— 
Land acquired by Trust for park ; see Compensation © ... on 
— — , basis of—Requisition ‘under Defence of India Act— 
Excavation Area—Land acquired by the Provincial Goverament for the 
Board of Improvement Trust ; see Compensation . ET is 
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185 
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Compensation, basis ‘of—Requisition under Defence of India Aet—Land ^ 
acquired by Improvernent Trust for making park ; see Compensation ... . 
—————, basis of—Requisition under Defence of India Act—Land 
reserved by Improvement Trust ‘for rourid about’ ; see Compensation 1. 
-—, basis of—Reguisition under Defence of India Act—Land 
acquired by Trust for lake; see Compensation T eve 


——————} for losing possession of park by reason of requisition ; se 
Compensatin ms ove Е 


; how tested; see Compensation pe ERE es © 











— on the basis of market value—Reasonable interest for the 
period of requisition on the market value 3,300 Compensation > 
——, substantla]—Requisition—Land acquired by lr cores 
Trust —Round-aboot land , see Compensation E 
, substantial—Requisition—Land acquired by "meet 
TUN aie building sites—Market value ; see Compensation ... 
=, to be awarded to the owner of the land requisitioned on 
the basis of section 23(1) of the Land, Acquisition T 1894—Statutory 
compensation ; see Compensation . sae НЕЕ 


to betested by the loss to- the oW doas, how esti- 
mated—Restriotion on ownership existing at the time of acquisition ; see - 




















Compensation ; e эё 
Compromise—Courts if can take notice and give. effect—Reference . to et 
^ arbitration ; see Jurisdiction T Ss 

‚ concluded, in undisputed _ terms—Condition. пету for 
acceptance—Reference to arbitration ; see Jurisdiction - ... - 

; enquiry as to—Subject matter Of .refercnce to adigi 

Arbitration Act, sections 23(2), 25 proviso; see Jurisdiction vee 
Concluded compromise in undisputed terms—Condition- necessary ‘for 
acceptance—Reference to arbitration ; see Jurisdiction eet "T 


Condition ‘relating to rule of succession of shebaitship laid down by the 
grantor when he makes the grant forms an integral part of dedication ; 


see Shebaitship - ,. 2 - — 
Consolidated rate, liability fcr ; see Estoppel js n. D 
` Constitution Act, section 2701) - - on 


, section 270{1), consent under, if required—Institutioa 
of proceedings in ‘respect of an offence under section 120B re with 





- р) 161 I. Р. C.; see Sanction oe - 
‚ Sch, VII List II Entry No. 21 covers transfer of as well | 
as interest in agricultural land ; sse Ultra vires a ene 





» Sch. VII Listll Entry No. 49—Tax called “o¢trai 


" 
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185 
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(without refunds)"—Cesses on the entry of goods into а local area for ` > 





consumption ; see Ulira vires ose aes 
—-———, Sch. VII List Ш Buh. No, 49—Texation of rail-borne . 
goods ;' see PUE vires : 5 .. 





s Sch. УП List If Entry No. 58—Taxation of rail- borne 
goods ; eee. Ultra vires 1 ove 
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Constitution Act, Sch. VII, List Ш, Entry 7 and List П Entry ai—~Agricul- . 
tural land, if includes rights ovér agricultural land ; LU Suit, e 


maintainability of | m T 


Contract—Puini 'Patta—Consideration— Payment of cess—No cess gayable— К 
Contract Act (IX. of 1872), section ‘95-—Limitation—Recurring cause of. 


action—Qusstion as to liability to pay cess, a mixed question. 


(corresponding to March, 1921) to the plaintiffs provided “In addition 


to the fixed putni rent mentloned in clause 1 above, you shall pay cess . 


at the rate of One anna on every rupee of the putni rent. If in future 
any tax or cess is levied according to law, or the ‘current rate of cess 
is enhanced, or if municipal tax be imposed or if any other imposition 
is levied, you shall рау the same together with the aforesaid rent and 
separately from it^ : 

Held, that the parties understood that cess was or would be payable for 
this property according to the current rate and that it was for this 
consideration that the grantee agreed to ‘pay cess at the rate of one 
anna in the rupee of the patni rent. In other words, the consideration 
for this part of the contract was not the use and occupation of the land 
but the consideration was that cess was or would be payable by the 
grantor according to the current rate; As по cess was or Їз actually 
payable, there was no consideration for the agreement to pay cess and 


consequently this part of the contract was void under section 25. of - 


the Contract Act, 5 
Even though the plaintiff may have paid cess in accordance with the 


; agreement or under protest for a number of years, if cess was not legally ` 


payable, each ‘fresh demand for payment or attempt at realisation 
к constituted a fresh cause of action and provided a fresh start of 
limitation. : ! 
т The question whether any particular property is liable to payment of cess 
is ordinarily a mired question of fact and law. Bahadur Sing, 
Singhee v. Sreejut Kumar Bedkantha Singha оу... - 


Contract Act, 1872, section 25—Failure of consideration—No cess: pay- 
* able—Grant of Putni Patta ; see Contract 





fit—Corporation given the right to own land; see Compensation _ ... 
—————, powers of ; sse Compensation T" ‚ж 
> rights of ; see Estoppel ton 
——-————,‚ user by, if lawful--User other than that specified in. the 


instrument or notification of acquisition—Special purpose set out in 
the instru nent or notification of acquisition ; see Compensation TE 
Costs—Plaintitt’s sult dismissed—Some of the defendants supporting plain- 
tiffs case ; see Suit, maintainability of 


Court, if can grant leave to revoke the submission to arbitration ander, 


section 5 of the Arbitration Act—Supercession of arbitration agree- 


ment under section 12 (1) (b)—Concluded compromise in undisputed, . 


terms ; see Jurisdiction m i.v 


Clause (a) of the terms of Patni Patta granted on goth Chaitra 1327 : 


Corporation, її and when can alienate land for any interest it may, deem, _ 


Paez, 


185 
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DEM 


Я Court, If can taka noise ora compromise. “ind give. йе” ‘to it Refere | ШШ: 


en 


to arbitration ; see “Jurisdiction " cs - 
Court" в ‘authority to ‘proceed with Ft дайа, reference +; е 
Jurisdiction S aa 


Court-fee—Memorandum of appeal from: amar of ‘the ане under 

+ section 19 of the’ Беренсе ` “of India Act Acquisition of land for public 
bur pose—Tempordty acquisition yor a limited period—Court-Fees Act 
(VII of 1870), section d—Taxing siatutey агенсе. А 

The award of the arbitrator under the Provisions of seotion 19 of the. 
- Defence'of India Act is neither a decree nor an п order Having’ the force of 
a decree, i 

A memorandum of appeal from àn order madè” by an arbitrator under 
the provisions of ‘section 10 of the Defence of India Act for temporary 
acquisition of'land is’ governed by-section 8 of the Court Fees ‘Act and 
Schedule I Article 1 of the same Act. 

Section 8'of the Court Fées Act is applic‘ble to orders relating to compen« 
sation for the кашын “of land: under section 19 of the Defence of 


India Act, í ; К 
It is also applicable in the case of rus under section 19 of the 
Defence of India Act. à бо сМ м iu 


Any Act-which authorises the’ acquisition’ of land for public purposes and 
- provides the machinery for assessment and'payment of coinpensation, 
is an Act for the acquisition of land for public purposes, The fact that 
other provisions ОҒ the same Aot deal with other subjécts does not alter 


2. eh 


the nature of-the provisions dealing with suck acquisition; ard 
The temporary requisition of !land uuder'section 19 of the Defence of: ` 
India Act -is acquisition of ad fon purposes of section Sof the Cut ae Rye 


Fees Act. M Же Жы a ' = 

The phrase ‘acquisition of land’ in section 19-of the Defence of India Act 
does not necessarily imply acquisition of all interests in the land,’ It 
is equally applicable to the acquisition of a limited interest, e.g. ап: 
Occupancy jraiyat’s interest in the:Jand:or a tenure-holder’s interest 
together with'the right to Khas possession.“ 

The term ‘acquisition’ in section 8 of, the. Court-Fees: Act includes- tem- 
porary acquisition for alimited. period, > + 


Where a taxing statate is ambiguous, an interpretation favourable tor ther ‘1- 


tax payer ought to be adopted. ‘Sohon: 'Lal-Bahety v. The Province 


of Bengal -- tpg caer? lusu Kw ate e 
Criminal Procedure, Code, section. 197——Trial on rd under :вёс- 
~ tions 120B/161 Indian-Penal Codé ysse Sanction. з, 5 Nes tbe | 


———,, section 438—Frainiog of of fresh, ar under. 


rf 


- 118 


the. direction. of High Court.—Conviction ander sections 120B/161 Indian .. . 


Penal Code—Original, [charge under sections 120B/161—*Sanction -ori- . 
ginally granted. to, the institution of criminal, proceedings for offences 
under sections m and 1208420 Indian Penal Code ; see Sanction _.., 


z=: - » Séctioti 49r, ‘fapplidable~ Berson ошё to Bé 
detaihed under .Regulation Ill of 1818 ; see Habeas Corpus ... 7 un 








- ity 


86 
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‘ PAGE, 
Criminal Procedure Code, section 539 (b)—Local inspection—Judge to 
_ keep memorandum of inspection of the locality ; see Misdirection s. 413 
Crown, if can exercise the machinery of section 46 of the Indian Income , | 
Tax Act ; see Jurisdiction „ - 41 
——, if can have any prerogative, priority or preferential right or treat- 
ment—Indian Companies Act, section 230(2) ; see Jurisdiction m ET 
—— — to apply for leave of winding up Court before forwarding the requi- 
site certificate under section 46 (2) of the Indian Income-tax Act ; see 
Jurisdiction Sea T 41 
Crown’s position as regards arrears Of income-tax—Unsecured ` ereditor— 
Indian Companies Act, section 230 ; see Jurisdiction sae eco 41 


Damages—Railway—Goods destroyed in transit—Report of station master, 
admissibility of—Risk Notes В and C—Raileay, if common carrier— 
Contract Act (IX of 1872), sections 151, 152— Misconduct and negli- 
gence—Burden of proof—Pleading. 

The plaintiff claimed Rs. 36738 as the value of his property, which was 
destroyed by fire whilst it was being carried by the East Indian Railway j 
it Was found as a fact that fire was caused by spark or sparks emitted by 
the engine and which fell upon the open truck. 

The whole consignment was carried at a rate lower than the usual charges 
and the terms of the contract were contained in three Risk Notes À, 
Band C. Risk Note B covered the whole consignment. Risk Note C 
related to goods carried inthe open truck and is a form used when at 
the sender's request the consignment is packed in an open truck, 


Risk Note B provided that in consideration of the goods being carried at 
a lower charge the plaintiff agreed. and undertook to hold the railway 
harmless and free from all responsibility from any Joss, destruction or 
damage to the consigament from any cause whatever except upon proof 
that such loss, destruction or damage arose from the misconduct on 
the part of.the railway or its servants. 

Risk Note C related to goods carried in the open track and isa form used 
when at the sender’s request the consignment.was packed іп an open 
track. It provided that the plaintiff agreed and undertook to hold rail- 
way harmless and free from all responsibility for any deterioration of 
ot'damage to the consignment which might arise by reason of the 
consignment : 

Held, that the matter In this case came within Risk Note C. 

. Railways are not liable as common carriers, but they have under section 74 
of the Indian Railways Act to accept the responsibility placed upon 
bailees by sections 151 and 152 of the Indian Contract Act, 


That the Risk Note C did not exempt the railway from loss caused by its 
servant's; negligence or miséonduct but to a limited extent, namely, 
to loss which may arise by reason of the consigament being carried in 
the open wagon. It did not exempt them from all responsibility, 

The burden is cast upon the plaintiff to prove misconduct and it is not foc 

~ the railway to disprove it. 
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Damages—(Conid.) : 

An act to amount to misconduct there must be а greater degree of wrong 
than is required for negligence. Misconduct is something in the 
nature of improper behaviour and is not merely either wrongful commis- 
sion or wrongful omission. An act of misconduct can well be, and in 
most cases probably is negligence ; but a negligent act is not by itself 
misconduct. Misconduct is the genus and negligence a species of 
the genus, 

The Risk Note C requires a bailor to establish misconduct but it is not 
the only immunity whicb is given to the railway company, 

An attachment of an open truck.to a train is not misconduct and is not . 
even an act of negligence. 

Held, that.in this case there was по misconduct proved as required by 
Risk Note B in order to bring the railway outside the exemption provi- 

` sion and s» make it liable to the plaintiff for loss. 

The admissibility of the report of the station master to the authority for 
the East Indian Railway that the fire was caused by a spark from the 
engine, the master not being present until the truck load was well alight 
and not saying whether the cause which he gave was his inference or 
Opinion or whether he was informed of it by some ono else, is 
doubtful, 

The object of pleading is to give fair notice to each party of what the 
opponent's сазе is. Ralliaram Dinga v. Governor-General of India 
in Council - „ө one 377 

Dabattar, founder of, if and when can make a change in the line of succes- 
sion of shebaits laid down in the dedication deed ; see Shebaitship — ... 283 
—5 founder of, if and when сап паке. fresh disposition of shebait- 
ship—Disposition invalid after certain porlod ; see Shebaitship wis 283 
Declaratory Still — Revenue free —AsserHon of right -Recital of revenus- 
Sree title in mortgage deed—Evwidence Act (I of 1872), section 13— 
Regulation XIX of 1793, section 20—Shall omit to register’—Long 
possession without paying revenue and realising rent from subordinate 
tenant , А - 

The mere fact that in the document of mortgage a revenue-free title was 
recited, will not constitute an assertion of such title within the meaning 
of section 13 of the Evidence Act, ‚ 

"There is a fundamental distinction between a mere recitaland an asser- 
ton. A right is not asserted simply because itis recited in а certain 
document. It is asserted only when the transaction concerned is itself 
entered into in exercise of the right. 

The words ‘shall omit to register’ la section 26 of Regulation XIX of 
1793, mean shall omit to make an application for registration. 

The facts found in this case are that a Taidad was filed in 1802 or 1805; 
claiming a lakheraj grant dating from 1790, and that the plaintiffs or 
their predecessors had bsen in possession without paying revenue and 
by realising rent from their subordinate: tenants at least from 1871. 
The claim: of a revenue-free title is being asserted not against the 





D 


Declaratory sult—(Conid.): 

Crown but against the Province of Bengals а” purchaser at a revenué 
sale. | 

Held, that there was’ а sufficient foundation for finding а revenue-free 
title in plaintiffs’ favour. | E 

The fact that after the filing of the Taidad, the Government took 
no proceedings to assess the lands to revenue, raises the presumption 
that the Government accepted the claims of tbe plaintiffs Катай 


Kanta Paharl v. Province of Bengal s 
Decree, if transformed into two decrees—Separate reliefs given in а decree ; 
see Limitation < m 


Decree-holder, option of—Proviso in instalment decree which — Bays 


that in the event of default, an entire amount shall immediately become 


due or payable ; see Application : : Е n 
Dedication—Deed of trust—Provision that the expenses of the festivals at 
the family house should be paid out of the income of the trust estate ; 
see Suit, maintainability of E Sei 
Defence of India Act, Sec. 19, if governs requisition—Compensation to the 
owner on the basis of section 23(1) of the Land Acquisition Act; sse 


Compensation  ' \ - oor 
Defence of India Rules, Rule a(11:—Requisition’ in relation to land; see 
Compensation ea T" 


Development—C;ty of Bombay Municipal Act (Bombay Act No. III of 
1888), section 297—' Regular line of a Street, meaning of—If it is the 
same thing as the boundary line ofa street. 


Section 297 of the City of Bombay Municipal Act, 1888, is dealing with” 


the building line of a public street, as distinguished from the boundary 
` line or intended. boundary line of a’ public street. M 

The boundary line of à street is fixed prior to actual construction, and the 
regular line of the street is prescribed after it has come into existence. 
The regular line of a public street, therefore, does not mean the 
boundary line of a street orthe intended boundary line of a public 
street to be constructed, Shankar Dattatraya Prabhavalkar v. 


The Municipal Corporation of the City of Bombay ... oes 
Document, construction of—Instalments, payment by—Each year—Due 
date ; sse Revision iN а ж? 


Ejectment—Title, who is to prove— Defendant, if to plead possible defects 
in plaintiffs itle—Disclosure of defect i in Htle— Limitation, 


fo a suit for ejectment, the plaintiff can only succeed on the strength of 
his own title, There is no obligation on the defendant to:plead possible 


defects in the plaintiff's title which might manifest themselves; when. 


the title was disclosed. It is, sufficient that in the written statement 


the defendant denied the plaintiffs title and under this plea he can avail, 


himself of any defect which such-title disclosed, 
The Government made a grant of certain Muafi land in favour of the heirs 


of A for rendering some valuable service. The grant was made. 
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Bjoctment—Contd 2: ^ Я 


‚ enjoyable in perpetuity, generation. after ‘generation, for the main- | 


tenance.and help of the heirs of `А., and each heir was to hold fo: life 


only and en the death of an. heir the next heir of A wasto take.as such , 


heir and not as heir of his predecessor : 


Y H 


Held, that limitation would, start to run against, г an, heir ‘irom the, date 


when his title. „accrued on the, death of the previous heir. -Jagdish 

Narain v. Nawab Said Ahmad Khan sae wee 

~ Land taken for building factory—Part of the land let. out for 
agricultural purpose—Status of lessee and his sub-tenant: 

The plaintiff company acquired. by purchase occupancy rights in small 


, Parcels of land from raiyats,, ‘Then it took.mokrari maurasi lease from . 


the superior landlord, the object was to. have а factory site, It could use 
the lands !n whatever way it liked. The defendant was given permis, 
slon to enjoy some plots from 1st April, 1938 to 31st December, 1938, in 

consideration of payment of money. The sub-tenant took the plots for 

, the purpose of cultivating paddy and he actually raised paddy : 

Held, that, the plaintiff company жаза tenure-holder and the sub-tenant 
was a nOn-Occupancy raiyat and that in spite of the contract that he was 
to give up his land at the end of, the year 1938, he could-not be ejected 
except, under the, provisions of the Bengal Tenancy Аб. - m 

Bstoppel—Corforafion—Indian Evidence Act (I of 1873), section 115— 
Calcutta Municipal Act, (Ш B. C. of 1923), sections 149, 205 and 213— 

- Liability of owners and occupiers for consolidated rates. 

There is no-estoppel against the law. 

- The Calcütta.Municipal Act, 1923, places the liability -for consoli- 
dated rate upon, the land, makes it а. first charge upon the land, and 
gives the Corporation power to: strike off, dues which appear to be 
irrecoverable. 


In response to.an enquiry by the purchaser of a premises in an auction 
sale, dated. the 11th January, 1935, Corporation of Calcutta, dated the 


17th January, 1935 informed him- by a letter that Rs, 434-10 in all - 


remained outstanding on account of the arrears of the Municipal consoli- 
dated rates.. Part of the amount was Paid off by the purchaser who 
subject.to the. payment of the balance of Rs. 323-10 sold the premises 
* . to the.defendant, on the 6th July, 1936 who retained a sum of 


453, 


Радон, 


107 


138 


Rs. 323-10- аппаѕ as arrears of rates up to the.end of.1934-35.and' . .. ` 


` certain; other sums on account of -dues accruing. later. Corporation 
filed a, suit for recovery of the unpaid balance and also of rates for 
“owners and occupiers” bills fora period previous to that covered by 
its letter to the, auction-purchaser, The question arose whether 
estoppel could be.pleaded agalnst the -Corporation to, realise the taxes 
. bya sale of.the house in arrears: |. qoa a 
Held, that no estoppel could be pleaded. by Pichis who oa: -not be 
in better position. than. his vendor against the Corporation as against 
the taxes.which is its statutory duty to 'realise.. The Corporation ot 
Caleutta v. Sati Bhusan Mukherjee ee sg 


19$ 
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Estoppel cannot be pleaded against Corporation—Purchaser ; see Estoppel « 7 
, no; against law ; see Estoppel 


Evidence—Child begotten—Access of husband — Hwsband, y can a be рех ? 


~—Evidence Act (I of 1872), section 112. 

There js nothing in section 112 of the Indian Evidenés Act which pre- 
cluded a husband or a wife from giving evidence in order to show that 
they had no access to each other at nd time when the child could not 
have been begotten. 

The parties can adduce evidence as to whether or hot the husband did 


have access to his wife at the material time so that a conclusion can be ' 


drawn as to whether or not the child which he claims as his was “really 


begotten'by him, Shyam Sing v. Saibalini Ghose ... wol 


Evidence Act, Sec. 13—Assertion of title= Reattal of revenue-free title in 
mortgage deed ; see Declaratory suit - Ves Vis 

, Sec, 20—Reference for information in reference to a matter 

in dispute—Reference to an outside party to decide matters | in dispute 





in suit and the question of costs ; see Arbitration ' “ise cus 
-—— —, Sec. 112—Husband or wife, if can give evidence to show 
that they had no access to each other ; ses Evidence - ie T 


Execution, application for, relating to subsequent instalments, if maintain- - 


able—Decree directs payment of decretal amount by instalments on 
particular dates and provides that in case the judgment-debtor" fails to 
pay any instalment at the stipulated period, the entire decretal amount 


would be due and default made ; see Application — T ove 
Federal Court, jurisdiction—Arguing point not stated in the Certificate 
granted by High Court ; see Ultra viros- “ T T 


Federal Court Rules, rule 6—Addition of E EA EE of party" 


in whose favour. a decree bas been passed by the lower Court; see 
Appeal eco tte 
Founder of Debattor, if and when can make a change in the line of succes- 
sion of shebaits laid down in the dedication deed ; see Shebaitship — ... 
- of Debattor, if and when can make fresh disposition of shebait- 
ship—Disposition invalid after certain period ; see Shebaitship e 
Full Bench, jurisdiction of—Full Bench if can entertain objection allowed 
by Division Bench—Question dealing with fact in second n see 
Right ' eee taso 
General Clauses Act—Right to mike an application ‘under the PNE 
provisions of the Act, when that right has not arisen asa result of 
certain actings or events specified by the Act as giving rise to the 
right ; see Pre-emption б oo 2 
Goods destroyed in transit—Risk Notes B and C. ; see nda " see 
Government of India Act, Sec. 226, applicable to Allahabad High Court— 
Jurisdiction canferred by the Indian Companies Act ; see Jurisdiction -... 
› 1833, Sec. 72 continued in operation after the 
розта of the India Councils Act of 1861 ; see Ultra vires 2 
‚ 1833, вес. 73—'Native officers and soldiers"; 


eee т.е 











see Ultra vires... 


` Paar, 


- 155, 
155 


314 


320 


325 


101 


243 


41 


263 


 — 
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ссузе ot dà Ace, 3085 Бес: gasses осека and. soldiers’, 


refers ta the non-British ог. поп- European members of the Company's 
,. Army ; see Ultra vires eee 


— — 


~, 1833, Sec. Bs not repugnant, to Sec. 33, of, 
the India Council Act of 1801 ; see Ulira vires «аё ase 
——, 1833, Sec. 73—'Wheresoever they may be 
А serving’—Limited, constéuetion s see Ultra vires $e» m 
Guardian—Appointment of guardian under ‘Guardians and, Wards Act (VIII 
1890)— Removal or death of certificated guardian— Natural. guardian’ s 








power, if revives—Alienee from natural guardian. of. Hindw minor, how | 


protected, 

, Per Das, J. (Biswas J. dubitante), Once guardian was appointed by the. 
Court under the Guardians and Wards Áct, 1899, the natural guardian 
was superseded for good, and his or her powers could not revive upon 
' the removal, discharge or death of the certificated guardian, even if no 
successor was appointed by the Court in his place. 

Per Curiam: In Hunooman Persad’s case their Lordships laid down : two 


^ alternative conditions either of which will be sufficient to protect the" 


alienee from the natural guardian of a Hindu minor, namely (aj the 


actual existence of legal necessity arising out of the actual pressure on ` ` 


the estate, the danger to be averted, ос the benefit to be conferred upon 
it, and (b) reasonable enquiries made by the allenee to satisfy himself 
as tothe existerce of legal necessity for the particular transaction. 


-  Jiban-Krishna Dutta v. Sailendra Nath Shee ete $^ 
— ——— appointed by Court, effect of, on natural guardian; see. 


— — ——, natural, if ‘superseded for good—Guardian appointed by Court ; $ 


see Guardian | zm -- 





› natural, of Hiadu minor, alienee from, how protected; see 
, Guardian ES Ы не ove 





death of the guardian appointed by the Court ; see Guardian ^ 
Habeas Corpus—Criminal Procedure Code (Act 4 of 1898), section 491, 
applicability of—Detention. 

Once the Court is satisfied that a person is being detaihed under--Regu- 
lation Ш of 1818, there is no jurisdiction under section 491 of the.Code 
of Criminal Procedure which the Court can exercise in the matter. 

Something more than allegations thata person is being “illegally or 
improperly" detained under Regulation Ш of 1818 is necessary before 
the Court can get over the bar to jurisdiction under ,section 491 of the 


—, natural, powers of, if єй; after the removal, discharge oc -- - 


Code of Criminal Procedure by sub-section (3). Rana Birpal Singh _. 


of Bhajji State v. The King Emperor . eee eo, 


High Court’s order ultra vires and vold—Grant ot injunction—Govern ment 


of India Act, 1935, Sec. 226(3)—Making out;-and forwarding under sec- 


tion 36:9) of the Indian Income tax Act, à certificate in the mannes and 
form prescribed by the section ta the Collector bona fide -and absurdly 
believing the machinery under section 46 was legally proper and 
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Pace, 
High Court's Order—(Conid,) : 
available for the collection of arrears of income tax due from the 
company ; see Jurisdiction - - 41 
Hindu Women’s Rights to Property Act, 1937, Sec. JPN. -deceseed 
son's widow, if can recover half share of. redemption money from the 
- widow—Property mortgaged being agricultural land; see Snit main- 
tainability of wwe” m 394 
Holding, parcel or parcels of land constituting ; see Assessment see 160 
» whole, if availablé—Application by some of the landlords for 
pre-emption under section 26F of the Bengal Tenancy Act (as amended 
by Act IV B. C. of 1928) ; see Pre-emption - T" 6o 
Hunooman Persaud's case—Alternative conditions ; see Guardian - ue 216 


Husband or wife, if can adduce evidence as to whether or not the husband 
did have access to his wife at the material time so that conclusion can 
be drawn as to whether or not the child which he claims as his was 
really begotten by him ; see Evidence ies T 320 


Indian Arbitration Act, 1940, section a(e)—'Court, if includes appellate 

Court ; see Jurisdiction - m 289 
» 1940, sections 5, 12 (1) (b, 23 (2), 25 

Proviso, 41 ; see Jurisdiction ә on 1 
—— M — — ——, section 41, if applicable to provisions of order 23 

rule 3 Civil Procedure Code ; ses Jurisdiction m ө I 
——— ; section 41, scope of ; see Jurisdiction озан 1 
Indian Army Act, 1911, section 41—Conferring jurisdiction on a Court- 
martial to try non-British subjects for offences committed by them 
beyond British India, ls inira vires the Indian Legislature; see 














Ultra vires | see se. 263 
indian Companies Act, section ago бна; an unsecured creditor in 
- respect of arrears of jncome-tax ; see Jurisdiction ба Жаз 41 
» section 230(2)—Crown, if entitled to апу preroga- 
tive, priority or preferential right or treatment ; ses Jurisdiction T 41 
Indian Income-tax Act, section 9—Owner—Property—Public limited com- 
pany erecting building on the land ; see Assessment Sed sen 04 





——, section 9— Ownership is the criterion of assess- 
ment—Public limited company erecting building on the land—C urrency 
of lease ; ste Assessment m see 94 
» section 46—Crown ; see Jurisdiction ... T 41 
indian Penal Code, sections 120B/161C Charge under—No sanction under 

section 197 Criminal Procedure Code ; see Sanction - tee 397 
Instatment decree—Proviso merely saying that in the event of default, the 

eatire amount shall immediately become due—Default, effect of, on 

the decree-holder ; see Application cae wie 325 
Judgment-debtor, if can be arrested—Judgment-debtor, having ample 

^ means to pay the amount. of. rent decree—Bengal Tenancy Act, 
section 168A (1)—Civil Procedure Code, section 57 Explanation ; see 
Rent decree "ue -- ` 303 
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Jarisdiction—Reference to arbitration —Pending reference, Court, if can 

proceed with the suit — Enquiry as to compromise—Compromise disputed 

by one of the parties—Indian Arbitration Act (of 1940), sections 5 
12(1) (5), 4r. 

Per Akram, J.: Once the dispute goes to arbitrdtiun, the authority of 
the Court to proceed with the suit 18 suspended and it cannot deal with 
the subject matter of the reference as long as the reference stands ; sit is 
only when the arbitration is superseded that the suit, as il were, revives 
and the matter in dispute can be dealt with by the Court. 


An enquiry as to whether theré has been a compromise, which one of the- 
Parties disputes, necessitates dealing with the subject matter of the . 
reference to arbitration and will be contrary to section 33 clause (2) 
and section 25 Proviso to the Arbitration Act. 


Per Curiam; The Court cannot take notice of a compromise md give 
effect to it, after a reference to arbitration has been made. 


Akram, J. expresses no opinion upon the question whether an arbitra- 
tion сбп be set aside by mere consent of parties, 


Per Chabravartti, J. : After a reference to arbitration has been made in 
a suit through the Court, the parties cannot be allowed, by mere con- 
seat, to abandon the arbitration and g0 о on with the suit or ask for a 
fresh reference, 

But if concluded compromise in “undisputed terms be placed before the 
Court by all the parties, whether before an award has been made ot 
after, the Court may grant leave to revoke the submission under 
section 5 of the Arbitration Act and, on superseding the arbitration 
agreement thereafter under section 12(1) (b), pass a-deoree in terms of 
the compromise, But the mpromise, befóre it is accepted, must be 
considered on its own account as to whether it is valid and cannot be 
accepted as a matter of course. 

When, however, a compromise i is only alleged by c one party but disputed 
by the other, the existence of such a disputed compromise cannot be a - 
good ground for granting leave to revoke the submission and the Court 
has no power to entertain the question of such a compromise Or to 
embark upon an, enquiry as to its factum. 


In no case вап a compromise be given effect to by the Court without first -., 
superseding the reference. · . .- . : 


The scope of sectioa 41 of the Indian КОЕ Act is limited to’ attract- 
ing the procedural’ rules of the Code of Civil Procedure to proceedings 
before the Court under the Arbitration Act. — — 


Section 41 of the aforesaid Act cannot make applicable to such proceed- 
ings the provisions of order 23 rule 3 which are inapplicable to anything 
but a suit. Nor бап section 141, of the Code, “make thom applicable, 
since a proceeding arising. out of. objections to an ‘award ів not а 
proceeding, original in character. Prafulla Chandra Karmakar * 
Panchanan Karmakar ч PE. г ©. on I 


Jarisdictsn Ci if bound by the ‘provisions of Indian Companies Act “Act 


(VII of “191g)—Indian Companies Act, _ section r7i—Other legal — 
proceeding’ —Government of India Act, 1935, section 220. (1)—0riginal, 
jurisdiction Allahabad High. Court—'Act done in the collection of 
revennue’- —Lew for the ‘Hime being жас шы of sanction hy 
the Allahabad High Court. 7 


The Сва i is tiot entitled Хо any prerogative, ‘priority or referent: 
rights or treatment, save those'expressly conferred. and limited.by the 


Indian Companies Act.itself, in perte ы sectlon 230 ane sub- _ 


section (2) of section 232. 


On the sth. February, 1943, an order for assess nent of ‘income-tax was 


made for the year of assessment” 1641-49, and the tax was eventually 
` бхефабВа. 18493-12 anas, In‘the meantime, a petition to wind up the 


company had been-présented on'the 26th November, 1941,-a -provisional . - 
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liquidator had been appointed on the 7th De-ember, 1941, and finally, .. - 


on ‘the 17th April, 1942, a winding up order had-been ma^e by the . 
- High Court at Allahabad, On the toth ‘of March, 1943, a notice of, 


demand was served on the Official Liquidators of the respondent com- , 
pany ünder section 29 of the Indian Income-tax Act, 19232. On ihe 8th ` 
Augüst, 1944, the Income-tax "Départment sent an “Arrear Demand' to 

the Official Liquidators with the intimation that the demand was recover- 


Е able- as arrears of land ; revenue, and that a recovery certificate under | 


sub-section (а) of section 46 "had ‘béen forwarded _ to the Collector óf ` 
Allahabad, ` Tn ‘fact, on ‘the 16th df Jàly, 7944; the Official Liquidators | 
had ‘already ‘Feoeived from’ the’ Collector of Allahabad a demand’ for the 
recovéry ‘of the said amount * of’ Rs. 17493-1g annas as arrears of land 
revenue, ‘Ta these ‘elicumstances ` the ‘Officia Liquidators made an 


appliéation ^to the High Codit under’ ‘sections | 171, 238 and 233 of ће ' 


Indian Companies Act, 1913, against the Goverinor-General in ‘Council, 
through {не ‘Fourth ‘Additional "Incoie-tax ‘cum "Excess Profits ‘Tax 
Officer, "Excess Profits "Тах Circle; Cawapore,” as tesporident, asking for 


an oder that the "respondént "be ‘directed "to pat: in a formal claim to- 


the Official Liquidators i in ‘respect à of the said sum: ‘of Rs, 18493-i2 annas, 


`. and praying for an order restraining- the ‘Collector «from recovery of 


_ the said sumras'arrears of- land. revenue, ‘pending the disposal ‘of the 
application: On the 18th of November, 1944, judgment was délivered 
апд а final order was: passed: by the Tus Court, "The said order directed 
deat Should be restrained from жоне without leave of the Court 
with the _Subsisting Proceeding before the Collector at Allahabad for 
the recovery of the said suim'of Rs. {8493-12 à annas азап аггеаг of land 
revelitie Ча "accordance with section, 46 of “the ‘Income-tax Act; The 
learned “Judges also held that ‘the ‘objection "raised. by thé present. 
appéllant to ‘the. exercise by: ‘thie ‘Allgiabad High "Court Of any’ juris- 
diction at all in thie nidtter based on Зено 246 óf the Governrient of 
India’ Act, 1945, was ill-founded, and that they were frea | to deal with ^ 


\ Е 


f 


, 
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Jurtadistoa Contd.) : - Ӯ 

the matter, "Tliey-granted, however, А certificate under section 205 of 
the last mentioned Act : d 

Held, that the form of the order was я accurate, ‘In view of 
the fact that the-winding'up огйер Һай already been made, no injunction 
could be granted under section 169 of the Indian Companies Act. 

That in respect of the arrears of incomeé-tax the Crown ranked аз ‘an 
ordinary unsecured ‘creditor and- did not- come within “the ‘prescribed 
class of taxes for which the Crown cán claim the limited priority given 
by section230’0f the Indlan Companies Act, 1913. 

That the Crown could not claim to ехегбіѕе the: machinery’ of section 46 of 

~ the Indian‘ Income-tax Act, 1922. ~ 

~ That befor: forward ng-the- requisite-certificate under section 46 (a) to the 
Indian Income-tax Act, 1922'-to the Co lector, the appellant (Crown) 
should have applied in'the liquidation under séctlon 171 of the ‘Indian 
Companies Act, 1913 for leave of the winding up Court. 

"That section 226 of the Governmént- of India Act, 1935 applied to the 
jurisdiction ‘conferred oa the Allahabad High: "Court by the Indian 
Companies" Act, 1913. 

That by-reagon of:the.making out'and.forwarding to the Collector of a 

` certificate in the form and manner prescribed by section 46(2)-of the 

Income-tax Act, 1922, thereby рисок into operation the machinery of 
section 46- for ‘the collection of the arrears of income-tax in question as 
arrears’of land revenue, an-act was done in the collection of the revenue, 
and in granting -the injunction the HightCourt was exercising original 


’ jurisdiction in a matter ‘concerning | an act done in the collection of 
the revenue, = т * 


~ "That as the certificate prescribed by section 46 (2) of the Income-tax Act 
was made ‘Out and forwarded to the Collector under that:sub-section by 
Officials дома fide and that absurdly believing that the machinery under 

- section 46 was legally proper.and availible -for the collection-of the 


arrears.of income-tax in question.due fiom the respondent company, ` 


seotion 226:(1) of the ‘Government tof India Act, ‘1935 applies and in 
- granting the injunction applied against the High Court was purporting 
to exercise original "jurisdiction conéerning an -act-ordered or done in 
the collecticn’of the revenue dona fide-and-not absurdly: believed to: be 
according ‘to the ‘law for the‘time being in force and that by reason of 
section 226 (1) of the Government-of ‘India Act, 1935 and the ‘decision 


‚ 


in Spooner "у. Juddow:(1850 4 М, L “A, 353)tlie High Court had no © 


jurisdiction in the matter, and their order was slira vires and void, 

The “Governor-General, in Corneil v. : Blilroimoril Sugar Mills, 

,  Liniited ove ove 

Reference to arbitration by appellate Court, if valid—Indian 
Arbitration Act (X of 1940), sections afc), 21, 41—' Court". 

An appellate Сой has nó jurisdiction in an appeal to refer to arbitration 
the matters in dispute’ between the partioes, ` - _ 

‘Court’ as defined in section з(0) of the Indian Arbitratlon Асы 1940) 
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Jurisdiction—(Constd ) : : d. e 
does not include an appellate Court. Abani Bhusan Chakravartti 
v. Hem Chandra Chakravartti alias Ledu "- ooo 

Security, demand of—Bengal Wills and Intestacy Regula- 
tion (Bengal Regulation V of 1799), Section 4—Judge of Zilla Court— 
Judge, when can demand security—Bengal, Agra and Assam Civil 
Courts Act (XII of 1887), section 23(a). 

The Judges of the Zilla Courts in section 1 of the Bengal Wills and 
Intestacy Regulation of 1799 mean and refer to the District Judges, who 
are the principal Civil Courts of the District and do not include the 
Courts of Subordinate Judges and Munsiffs. 

In order that the Judge may demand security under section 4 of the 
Bengal Wills and Intestacy Regulation of 1799, it is not necessary 
that the suit should be pending before him. It is enough that there is 
dispute amongst several claimants relating to the inheritance to the 
estate of a deceased person—one or more of whom have taken posses- 
sion of the property of the estate and others Кате filed a suit, 

Express authority by the High Court is necessary in orJer to enable a 
Subordinate Judge or a Munsiff to take cognizance of a proceeding 
under the Bengal Wills and Intestacy Regulation of 1799. The District 
Judges do not require to be authorised as they derive their authority as 
Judges of Zila Courts under the Regulation itself. They require 
authority only to enable them to transfer such proceedings to a Court of 
a Subordinate Judge or a Munsif. Kumar Punyendra Narayan Deb 


v. Kumar Bhairabendra Narayan Deb see ane 
Jury, charge to—First information report, see Charge to the jury А 
——--, charge to—Injuries found on the deceesed not accounted for; see 

Charge to the jury one 

—~-, charge to—O mission in, | the evidens of an explanatioa of the injuries 

found on the deceased ; see Charge to the jury wes T 


Landlord (immediate), who acquired a right to apply for pre-emption under 
section аб F^of the old Act, if can apply under that section after the . - 
Amended Bengal Tenancy Act, 1938 came into force; see Pre- 
emption - m 

Law governing rights of litigant ; see Relief . - T 

Legislature, intention of, in enacting repealing Асі ; see Pre-emption | — .. 

————- ——, intention of—Rights and procedure, both altered—Right 





accrued uader repealed Act saved ; see Pre-emption ove eee 
——, subordinate, if can legislate with extra-territorial effect; see 
Ultra vires КЕТА m 


Limitatlon—Limitation Att (IX of 1908), Schedule І. Article 182 Expl. 1— 
Joint decree — Decree in partition suit—Execution for one part, if saves 
limitation for execution of another part of the decree. 

Partial execution in respect of one relief, if permitted by the Court, will 
save from limitation a subsequent application for another relief, 
especially when the judgment-debtors are parties to and raised no 
objection in the earlier application, 


Pace. 


289 


406 


406 
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Limitation—(Cont4;) : І ў 

If in respect of the joint relief ап application for exe&ution is made against 
all the defendants, it will save limitation against all those defendants in 
respect of the reliefs which have been decreed against them separately, 

A combination of different decree-holders and judgment-debtors, in res- 
pect of jo'nt and separate reliefs, will not transform the decree into two 
distinct and separate decrees, if the facts taken as a whole justify the 
conclusion that the decree is one decree. 

Separate reliefs given in a decree would not by itself transforma decree 
into two decrees, 

Any hard and fast role cannot be laid down for deciding whether a parti 
cular composite decree is one decree or comprises separate decrees. 

On oth August, 1932; a final decree was made ia a partition suit in which 
the appellants and respondents and others were parties Under the 
terms of the decree, the parties were to get possession of their respec» 
tive lots in accordance with the Commissioner’s final and supplementary 
reports, keeping joint Beels, Gopats, Khals and Nalas, There was a 
further direction in the decree that the co-sharers mentioned in list Kha 
of the supplementary report should get the compensation money 
mentioned therein and that the co-sharers mentioned in list Ka should 
pay the compensation money to the extent indicated in that list. The 
Persons of list Ka entitled to recover the owelty money included both 
plaintiffs and defendants of the partition suit. - 

On 15th January, 1937, the plaintiffs decree-holders applied for execution 

: Of the decree making parties all the defendants judgment-debtors 


including the present respondents and asked that possession should be ` 


: given ofthelands in accordance with the decree. They also sought 
to realise the sum of Rs. 2552 and odd, to which they were entitled 
“according to list Ka, but they did not ask for any such relief against 
the present respondents. That execution case was disposed of on r;th 
May, 1938, after confirmation of possession of the lands delivered to 
the parties on aoth April, 1939. 

The present application for execution of the decree was made by the 
appellants decree-holders on 15th January; 1942, and in it they sought 
to recover from the respondents judgment-debtors the amount for which 
they were made liable in list Ka, 

The lower Court held’ that the execution was barred by limitation, the 
reason being : the decree in partition suit was primarily two decrees— 
a decree for allotment of specific lands апі а decree that followed by 
accounting in which all the members of the Kha group were joint 
decree-holders and'each member of the Ka group was a judgment- 
debtor separately Hable for different amounts of compensation. - Since 
the amounts due by the respondents could not have been realised in the 
previous execution case as no rellef was sought against the respon lents 


on that aceount, the first application for execution could not save ` 


limitation in respect of the decree for inoney payable by the арг 
'- gents, On appeal, 


461 
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Limltation— (Contd Ji t 


- Held, that the decree was one-decree and was. “passed | jointly against. 


[Мот 81; 


more persons {һап опе” within. the meaning of-the latter part. of the 


- second portion of Explanation I to. Article 183 Schedule I of the Indian. . 


` Limitation Act and. hence the -earlier application for execution against 
-all the co-sharera by delivery'.of possession of thelands which were. 
allotted severally, and of the land which was kept joint, was sufficient 


to save from the bar of limitation the relief for award to the appellants - 


decree-holders, of compensation ‘money payable by the respondents - 
judgment debtorse Mahammad Ishak У Mutwalll v. 


Karunamay Chowdhury 


Limitation Act, section 5—Application to TE on the esed: Teal repre; _ 
sentatives of deceased reapondent—-Appeal fi ed against dead person ; see. 


Appeal zn - 





absence of negligence ; see Appeal 


——_—_-———. section 5—5 ufficient ‹ cause for delay -Diligence of тшу; ; 


see Appeal - 





, Schedule 1. Ariel 182 Explanation META it trans- 


formed шю two distinct and separate decrees—Combination of 
different decree-holders лш in respect of joint and 


. separate reliefs ; see Liinitation : ш see 





—— 


ace 


' tion suit—Execution for one part, if saves limitation for execution of 


another part ‹ ‘of the decree ; see Limitation- 2c ase 








Relief decreed separately ; ; see Limitation ` t 








subsequent application for another. rélief ; seé Limitation it 








it is—Apjlication relating | to, instalmeats, -miintalnability off se 
Application ө 





nn 


, Schedu'el. Articie 184 (7,—Application to be taken as 


——, Schedule 1, “Article 182 g— Zertain date—Date; wale 


may or my not occur amd when occurs, does 50: -by chance ; see. 


Application HE m 





a 


=, Schedule l1 Article 182 (7) Direct, its“ payment'— 


Provision declaring an amount. to be payable on certain dite; se 


Application |^ — - - Vie 


„Schedule 1.. Arti. le 182, Explanation 1—; int г еи Ed 


» Schedule I. Article 182, Expl:natioa 1—Partial. execu- . 
tion in respect of One relief, if and when saves from limitation a. 


— ———‚ Schedule 1. “Article 182-(7)—Instalment deoree—Default 
in payment of any instaIment, the entire amount outstanding shall. 
become due—Application f for execution of decree not for recovery of the 
balance of the decretal amon ity “but. only: of : some ins'alments ; see. 


Application _ uot. 
Litigant, right of, law jorang] sen Relief. - ЕХ ЖЕ? 


Market value, compensation on the basis of Reasonable interest - ог the 


period of requisition on the market value ; ме Compensation Е 


^ eee 


А Page, 


"wl 


- 


, section 5-+Suffcient “cause—Iguorance of death in the ~ Е 


2 


» Schedule I.. Article 182; Explanation 1—Decree -in parti-- ` 


- 207 


207 
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Market value—Interest in laad acquired for requisition ; see Compen- 
sation "t "m 


7 value, mr of—Land requisitioned acquired out and out under ; 
ste Compensation - - 


value of land, test for determination Of—Genera] principle; see 





Compensation eee 
Minor defendant successfuliy challenging an agreement to refer matters dà 
dispute to arbitratlon, effect of ; see Arbitration РЕА ds 
—, Hi ndu, alienation by, through natural guardian, after the discharge - 
of certificated guardian—Alienee, how protected ; ses Guardian ae 
Misconduct, what is~Difference between negligence and misconduct ; see 
Damages " e. 


Misdirectlon—Prejudice—Local inspection—Memorandum of inspection— 
Criminal Procedure Code ( Act V of 1898), section 539 (5). 

Under section 539 (b), sub-section (1) of the Code of Criminal , Procedure, 
the Judge is to keep memorandum of the inspection of the locality, 

From the fact that the officer in charge did actually travel in the same bus 
as jury, and the lawyers of both parties had travelled by the same bus, 
the accused was held to be prejudiced. 

Although the Judge’s marginal note admitted that many persons collected 
at the place where the local enquiry was held and although he did not 
think.that the jurors had any consultation with the persons regarding 
the occurrence and were not’ allowed to mix with outsiders, in the 
absence of any memorandum the accused was held to be prejudiced, 

There was misdirection to the Jury by the Judge in his charge treating 
the first information report as substantial evidence. „Jasim Sekhi v. 
King-Emperor - see 

to jury—Charge treating first “information report as sub- 





stantial evidence ; see Misdirection - M 


Mixed question of law and fact—Liability of property to pay cess; see 
Contract i m m 

Mortglage deed— Validity o — Registration — Registration by the Registrar 
of Assurances, ` Calcutta—Indian Registration Act (XVI of 1908), 
sections 28, 30(2)—Fraud on the Registration Act —Inte ntion, 

A deed of mortgage hypothecating three properties was registered by the 
Registrar of Assurances, Calcutta under section Зо (2) of the Indian 
Registration Act. Two of the properties were situated in Bhowan!pur 
within the jurisdiction of the Alipur Sub-Registry and the third 
property, which was of inconsequential character was situated in 
Calcutta, “It was found as a fact that both the mortgagor and the 
mortgagee intended that the property in Calcutta should form part of 


the security. The evidence shows that the mortgagor was the owner 


of two of the properties in Bhowanipur and. had no property within 
the Calcutta area (at the time of the suit). И 

The mortgagee brought a suit for realisation of the mortgage due from 
the two properties in Bhowanipur giving up the security of the Calcutta 
property. It was contended by the defendant that the mortgage wag 
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Mortgago deed—(Contd.) : He 
unenforceable as it was invalid not being duly registered because 
the only item of property, by the inclusion of which the registration ` 
was held in Calcutta was of a fictitious character, since it did not 
exist at all, or even if did exist, was ‘incapable of effective enjoyment 
or use: 

Held, that the mortgage deed was enforceable, As the deed was registéred 

- under section 30 (2) of the Indian Registration Act by the Registrar of 
Assurances, Calcutta, it was equally valid whether the questioned 
propérty was treated as included in the deed. The fact that the 
mortgagee gave up the security of the Calcutta item, was of no 
significance, 

Per Biswas, J.: The crucial test to be applied in ‘order to find out 
whether the registration law was evaded or defrauded is whether or 
not the parties intended that the property in question on the basis 
of which the document was registered should form part of the 
transaction, 

Where the trangaction showed that the property on the basis of which 
the deed was registered, had a real market value‘and was by no means 
of fictitious existence, it needed not to show that the property was 
capable of actual physical enjoyment. - What із material, is the inten- 
tion, and in order to find out the intention, the fact whether 
the property admits of physical enjoyment may be sometime 
relevant. ` 

Per Chatravartly, Ja: Where the registration was by an officér vested 
with special powers under section 30 (2) of the Registration Act, the 
existence of some property within the registration district of that officer 
is immaterial and accordingly no intention to commita fraud on the 
law óf registration could be inferred from the mere fact that some 
property of an inconsequential charactér, or éven not intended to form 
a real part of the security was included in the deed. Nor can there be 
a fraud on the law of registration if such an item of property is 
deliberately included, for, by such inclusion jurisdiction is not conferred 
and the registration cannot be held to be void, because the document 
happens to comprise some property of “such character, 

‘Sections 28 and Зо of the Indian Registration Aot do riot ‘provide for two 
different modes of registration and do not warrant the view that if an 
Officer, specially empowered undér section 4o (a), registers a deed 
comprising property no part of which is situated within his own regis- 
tration district, such registration shall be valid only if the registration 
is, impliedly or in substance, under section Зо (а), and shall be invalid, 
if the registration is under s:ction 28. The authority conferred by 
section 30 (2) is absolute and it is ‘in no way affected by the Registrar 
charging the lower fe fee then chargeable in cases where some part of 
the ‘property , is situated within his jarisdiction. The levying of a 
lower fee may be ап irregularity curable under section 87 °{ 
the’ Act. К 
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. ЫЗ B Е а ГА 
ПЕ { Paar, 
- Mortgage deed—(Cenid.) : 
Per Curiam: The inclusion of Calcutta property could on no account Ње Н 
attributed to а fraudulent design to evade the law of registration which - 
did not require to beevaded. — . 
Per Chakravarty, J.: The inclusion of Calcutta property could not be a 
fraud on the registration ‘law as it did not alter the Jegal gu 
Chandi Prosad v. Hrishikesh Shaha V T eee - 123 


Municipality, Сонра of, governed by - -the Muncipal Act, 1932, if 

can at all impose on any company, ‘association oc i of individuals a 

tax of the description mentioned in item No. 1, Sóh S ‚ IV--Bengal Muni- 

cipal Act, Secs, 123(1)'f), 182; see Tax T ut an 358 
Occupancy raiyat’s right to recoyer possession of his ‘holding —Mortgagé 

by conditional sale with possession—Bengal ` Tenancy Act, Sec. 26G 


Sub Sec. (5); see Remedy UT des 16 
Ownership, restriction on, “existing at the time of acquisition Los, how 
estimated ; ses Compensation” Е T 185 
Parties, if can abandon arbitration ‘and goon with the suit —Reference to 
arbitration ; sce Jurisdiction ^ e ies T 1 
„if can ask for a fresh referonco— Reference to arbitration ; we 
Jurisdiction ТЕ " I 


Partition suit, decree in—Execution for one "T if saves limitation for 
execution of another part of the decree—Limitation Act, Sch. 1 Art, 182 


Expl. 1 sse Limitation x К 207 
Patni Рана, pus Honc Cen liability to pay—Consideration ; see 

Contract ooo .. 196 
Person, ets Жыра, and not appointed by Court as next friend of ње 

Thakur, if can bring a suit ; see Suit, malntaloability, Of see m 167 
Pleading, object of ; see Damages D sai 377 


Pre«emption—ZLaxdlord—Tenant transferring ОНОРЕ: holding on May, 
20, 1938—Bengal Tenancy Act (VIII of 1885 as-amended by Act IV B. . 
C, of 1928), section 26F—Bengal Tenancy Amendment Act (VI B. C. 
of 1938), section 6-—Ordinance—Intention of Legislature in enacting 
repealing Act—Bengal General Clauses Aet (1B. C. of 1899), section 
8—Righi, nature of—Right and procedure. both. altered—Right accrued 
~ under repealed Act saved—Bengal Tenancy Act, section 188—Applica- 
. Hon for pre-emption, if to be by all the landlords—Holding transferred, 
Held; In сазе Of-a transfer which occurred before the commencement of 
the Amended Bengal Tenancy Aot of.1938, an-immediate landlord who 
acquired a right to apply for pre-emption under . section 26F .of the old . 
Act, can make an чины under that.section after the new Act came 
into force: = 
A right of pre-emption“ анаа to the landlord indo section 268. of the 
* old Act as soon as the transfer was made by the . tenant, and there being 
nothing in the Amending. Act of .1938 to take. that right away, it --. - 
survived by virtue of section 8(c)-of the Bengal General Clauses Act, 
together with the remedy of an application which survived both- by 


an det ure nud. жон EST Д = 
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Pace, . 
Pre-emption—(Contd.) : $5. 
virtue of section, Bic) of that Act and the general principle of cons 
truction. - 
Under section 26F of the old Act, a right of pre-emption . accrued . imme- " 
diately on the transfer and the application is not the source of the right 
`: but the means of enforcing it КЕЛ 
When by reason of certain actings under an АӨ, кыз created ен DES 
_ in general terms have come to be specified and attached to a particular ^ 
subject matter, they have accrued and repeal of the Act at that stage ў 
- will not affect their completion : 
“A mere right to make an application under the general provisions of an 
Act, when that right has not arisen аз а result of certain actings Ог 
^. events specified by the Actas giving rise to the right, is nota right 
contemplated by the General Clauses Act or saving provisions of that 
character, Such provisions contemplate not rights in the air, but rights” ` 
which have become matters of active assertion ог actual enjoyment. 
The right to make an application under the old section ane is not a 
right of the former type, but of the latter. 
The intention of the Legislature in enacting the repealing Act cannot be 
sought for in the Ordinance, 
If the rights and procedure are both altered, but rights accrued under the 
. repealed enactment are saved, then, in the absence’ of an intention 
` to the contrary expressed or necessarily implied in the new statute, it- ~ 
. will be proper to interpret the intention of the Legislature to be that - 
` the old procedure will subsist for the enforcement of the saved rights. — 
Even if the accrued rights have been saved, the old procedure of an appli- 
` cation is no Ionger avallable; If the rights have been saved, they have 
7 been saved through the old section 26F remaining operative in respect ' 
` of those rights: ` 2n 
/ The landlord in the present case- is therefore апааа to- шай ап 
application. : 
All the co-sharer Боов may not join in the айабай, The deletion : 
of clause {i) from section 188(1) of the Bengal Tenancy Act is not an 
Independent amendment of that section and the amended section will 
* not govern applications under.the old section 26F. - 3 
7 When the holding in the present case was transferred, it was transferred, 
subject to the provisions (namely all the provisions) of the old. section 
26F. If the operation .of the section on this holding remained 
, tnaffected by the repeal, all the clauses remained free to take effect in ; . 
due course, since the co-sharers of the applicant landlord applied with- . 
out effect, the applicant became entitled to have the whole holding . 
transferred to him under- sub-section (6) ofthe repealed section . 
(i. e. 26F). Jatindra Nath De v. Jetu Mahato -` м -- .. бо 
ern Dui ‚ application fnr—Immediate landlord acquired a right to 
apply under section- 26F of the old Act—Landlord, if can apply under +- 
section 26F of the old Act after the Amended Bengal Tenanoy Асі of. - 
1938 came into force ; see Pre-emption глаг ЕС бо 
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Prejudice—]udge's note admitted collection-of many persons during local 
enquiry—Jurors had no consultation with persons in the locality—No 
memorandum of inspection ; see. Misdirection - eee 

Presumption—Acceptance of claim by бошала took no 
Proceéding to assess lands to revenue, after’ filing of Taidad; see 
Declaratory suit ‚ ase m 

Revenue-free title—Long possession without paying revenue 
ard realising rent from subordinate tenants—Purchaser at revenue sale ; 


see Declaratory suit © E 
—  — -Revenue-free title—Purchaser at revenue sale; see Declara- 


tory suit р - E m [Dl 





juris and not juris et de jure—Owner of land adjoining a 
public road or stream is owner also of hilf-the road Or the bed of ths 
stream ; sea Right 





general words used in the statute—Presumption, when gives way ; see 


Ultra vires f m m 
Princlpal, when bound by the касера of information сааны by agent; 
see Appeal : ZU eee 


Procedure, old, of an application, if slipcase rights savéd— 
Bengal Tenancy Act (as amended, b; Act IV В. C. of 1928), section 26F, 
rights under, saved; see Pre-emption 


Public charity —Civil Procedure Code (Act V of 1908), section оз (a) & 


(d)-—Swit for removal of trustes and for framing scheme for temple— 
Maintenance of trusies—‘Personal expenditure’, as de fined by Court - in 
another suit—Discretion. 

The appellants were members of the Swaminarayan sect founded by a 
religious reformer of Northern India, who built a number of temples, 


the principal of which were the Nar Narayan temple at Ahmedabad and 


the Lakshmi Narayan temple at Vadtal iá the Kaira District, The 
founder sometime before his death divided India into two dioceses, 
north and south, the centre of the former being at Ahmedabad, and of 
the latter at Vadtal. For the upkeep of the Institution, the founder 
provided: that his followers should pay a tax known аз dkarmada, 
which is a percentage on income, Two other forms of money payment 
came to be made, namely ‘nam vero' which is a poll tax paid by every 
follower to the "Acharya: each year, and ‘bhets’ which are + voluntary 
offerings to the Acharya made on special occasions." ~ 


- A scheme was framed by the Bombay High Court relating to the Vadtal 

~ temple. The income of the temple was about 8 lacs of rupees a year, 
The High Court held in that case that the Acharya in the southern 
diocese was not the absolute owner of “nam vero" and “bhets”, but 
was only entitied to be maintained out of them and any surplus had 
to be applied for the general purposes of the Institution, and the charge 
on the rest of the property for the maintenance of the Acharya would 
not attach unless and until the ‘nam vero’ and ‘bhets’ ‘proved insufficient, 


necessitating or justifying a limited construction of +ће 
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Public "T "E 


The scheme provided that p sonal T A on € of the 


Acharya in excéss of Rs, 2000 a month should be subject to the ‘sanction 
of a committce, -and the-term ‘personal expenditure’ was defined to 


exclude household expenses, including expenses of residence, food, 


clothing, servants, horses, carriagea and elephant, ‘and all | “customary 
. expenditure on official tours or other official occasions, 


- The present süit^was afterwards filed under section 92 of the Code of Civil 

1 Procedure by the members of the congregation of the Ahmedabad 
temple against the Acharya of the Ahmedabad temple praying -for-a 

^.2 scheme and acconnt. The income of Ahmedabad temple was 3 lacs of 

rupees а year. The High Court decided that the Acharya should receive 

a fixed allowance of Rs. 2000 per mensenr for his personal expenditure, 

z other than the expenses of his household, including expenses of resi- 


dence, of food, clothing, servants, horses, carrlages and elephant, and К 


all customary expenditure On official tours or other official occasions 
which were to be met out of the funds of the Institution. 


On appeal to Privy Council, it was conterided that. the definition. of 
*.: ‘personal expenditure’ was taken bodily from the Vadtal scheme and 


‚ЛЄ was open to the criticism that it excluded. arbitrarily from the: . ann 


personal expenditure many items which would normally fall within such 
1) expression: ... 

Held, that though ! this contention was correct, the intention of the High 
Court_ clearly was to give to the Acharya a sum of Rs. 2000 per mensem 
for his private purposes qver aud above his normal cost of maintenance 
which: would naturally fall upon the” funds of the Ins: itution. if the 

- High Court thought fit to follow the Vadtal scheme and to give “effect 
to its intention by a special definition -of the expression “personal 
expenditure” rather than by providing that the costs of maintenance of 


. "the Acharya should be paid out. “of the funds of the Institution, апа 


that in addition a sum of Rs. 2000 per mensem should be paid: fo. him 
as a personal allowance, it inyolved no question of principle, It was 
'the discretion of the High | Court to provida that the Acharya should 


receive “what it considered to bea suitable -personal ‘allowance andthe | 


Judges | in до мау misdirected themselves and there was no ground upon 
which the ‘Privy Council should Interfere with the exercise by the High 
Court of its discretion. & $waminarayaa Jethalal Chimanlal v. 





: Acharya- Shri Devendraprasadji : iù ate 
Railway, if. common carrier ; ; see Damages - m 
-Recital and assertion, difference between ; see Declaratory sult . n 
Rogular line of public street, meaning of—Boundary line of a ‘treet or the 

i intended boundary line ota public street ; see Development ose 
Regulation XIX of 1793, Sec. 26 ise m 
————, 500, 26—'Shall omit to register’, meaning of ; 

aee Declaratory suit . DM - с m 


H 


Regulation Ш of 1818 © XM EC 


i xh А wp ТЕ E 
үш BI) | ' * INDEX OF CASES: 


Retlot—Bengal Agricultural -Debtors Act (VII B. C. ef 1936), section 374, 
interpretation ‘and scope of—Rules of construction. ` 
Held: That wherc tlie language of an Act isplain it must be construed 
according to that language, whatever the inconvenience or apparent 
hardship caused, But the plain meaning of certain language is not 


necessarily its literal meaning and a secondary meaning may be equally. 


plain. So may-it be found that a statute although it comprehends . all 
things i in the letter, has yet to be expounded as but limited to certain 
things, its effects is to be given to all its. parts or if the 
> — system of rights and remedies it purports to regulate is to work 
smoothly, without confusion or without friction with other well estab- 
lishéd law or without causing outrageous consequences, These are 
cases where-the Legislature may. legitimately be held to.bave intended 
a particular meaniag, although it used words of a general import or to 
have contemplated a specific object, although it appeated to provide for 
all things i in general. - 4 
That section 37A cannot be read as limited to cases where the sole pur- 
chaser at the sale was the decree-holder and'the sale proceéds Were 


exactly sufficient to satisfy the decretal amount. It covérsa case where ·. 


certain properties were purchased by a third party at the same sale and 
„the sale proceeds were either more or less than the decreta] amount, 


· The Madaripur Commercial Bank Ltd. v. Lalmohan Saha... . 


—— — Assam Money Lenders Act (IV of 1934), s*ction-9, and the amend- 
ing Act VI of 1943, section 5—Whether it applies to pending execution 
cusés—Section 1 (2) of Act VI of 1943— Suit if it includes execution 
procteding — Rules of construction of a section, 

For alban of Rs. £000 securéd by 'mortgage'a decree was passed for 
Rs 10,577-8-0 in 1937 under scction 9 of'the Assam Money Lenders Act. 
Several payments, totalling Rs 4150, were made and on the aand of 
January, 1943 a sum of Rs. 10035-11-6 was due in terms of the decree 
which was put to execution, While the execution was pending the' Act 
was amended and the judgment-debfors'filed an ‘objection under séctlon 
47 Civil Procedure Code invoking ће аід of the amended section. 
The objection was upheld by the Subordinate Judge against whose 


decision the appeal was preferred. The’ only petat was whether section: 


`9 as amended governed this case 1 

Held, that section 9 as amended does not apply to this case and the 
d:crée-holder was entitled to get the sum for ‘which the application for 
execution had beed filed $/ss interest in terms of .the final decree, 


which had accrued ‘due afterwards, The Legislature did not intend to : 


make section 5 of the Amending'Act applicable to pending execution 
cases. The word ‘sult’ as‘used in section 1(2) of the Amending Act 


should not be taken to include a proceeding” in execution, for vested | 


rights, rightscreated by decreés of Court, are involved. 

The ordinary rule is that the rights of litigants are to be govérned by the 
law in force when the action was commenced. "Thecórrolary from this 
is'tbata change ір the substantiye law, as opposed to adjective law, 


365 
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Relief—(Conid.): 


does not affect pending actions, unless the legislature indicated other , 


wise either by express enactment or by necessary implication : 


The second general rule is that “you should not give a larger retrospective 
. power toa section, and even in an Act which is to some extent inten- 


ded to be retrospective, than you can plainly see the legislature meant", , 


The Sylhet Loan and Banking Co. Ltd. v. Syed Ahmed 


Majtoba А T 
- ———, separate, given іп a decree—Decree, if transformed into two decrees ; 
see Limitation. sss 2 
Remedy —Recovery of possession by mortgagor—Mortgage by conditional 
sale with possession—Mortgage by under-raiyat—Bengal Tenancy Асі 
(УШ of 1885; as amended by Acts ІУ B. С. of 1926, ХҮІ (В. C.) of 
1940), Sections 26G Sub-sections (5), (8), 49(1)—Rwules as to consiruc- 
Hon of statutes—Full Bench, power of. 
An under-raiyat, who had executed a mortgage on his holding in the form 
of a mortgage by conditional sale before the. commencement of Act IV 
B. C. of 1923 and which was subsisting on or after the 1st August, 
1937, and had delivered possession to the mortgage, cannot recover 
possession of his holding after 15 years from the date of mortgage 
by an application under sub-section (5) of section 26G read with section 
49(1) of the Bengal Tenancy Act; ' 


A mortgagor who had executed a mortgage оп his occupancy holding in. 


the form of a mortgage by conditional sale before the commencement of 
Act IV B. C. of 1928 and which was sabsisting on or after the rst 
August, 1937, and had delivered possession to the mortgagee, is not 
entitled to recover possession by an application under sub-section (5) 


of section 26G of the Bengal Tenancy Act. This-is true in the caso of . 


all mortgages with possession which are not usufructuary mortgages, 
either of the type described asa complete usufructuary mortgage or 
some other type. 

Anomalous mortgages are not within the purview of sub-section (5) of 
section 26G of the Bengal Tenancy Act. 

The word ‘subsisting’ in sub-section (8) of sectlon 26G of the Bengal 
Tenancy Act means subsisting under the ordinary law, not having been 
foreclosed or redeemed, or in the case of usufructuary , mortgage, the 
pericd not having expired. 

The appellant, who was an under-ralyat without a right of occupancy, 
executed a Kat kobala in respect of his holding in favour of the pre- 
decessor-in-interest of the respondent on the 20th May, 1920. Posses- 
sion of the mortgaged property was delivered to the mortgagee who 
was to enjoy the usufruct, but the property wasto be restored to the 
mortgagor on payment of the principal amount, if the same was paid 
by 1337 B.S. (corresponding to 1930-31). The transaction wasa 
mortgage by conditionalsale and since possession was delivered to 

— the mortgagee, it was an anomalous mortgage, The mortgagor did 
not pay back the money, but neither was the mortgage foreclosed but 


РАСЕ, 
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Remedy- (Conid,) ; s 
was still subsisting. On the 18th March, 1941, the mortgagor made 
an application under section 26G (5) of the Bengal Tenancy Act, after 
the amending Act ХУШ of 1940 came into force, praying for restora- 
tion. of the property on the ground that the mortgage had been extin- 
guished by operation of law: | 


Held, that the mo'tgagor, even if he hada right ünder” sub-section (lay-of 
section 26G of the Be. gal-Tenancy Act,. was not entitled to obtain his 
remedy by an applicaticn under sub-section (5) of section 265 of the. 
said Act. 

нате : -Whether the effect of section 49(1) òf the Bengal Tenancy Aot 
is to make section 26G applicible to under-raiyats even in respect’ of 
mortgages other than complete usufructuary mortgages, 


The Full Bench can interfere with the findings of the Division Bench on 
a question not referred in cases where the whole appeal or revision cise 
is referred. j 

The source of "rulés of interpretation of statutes is, apart from ` ће 
General Clauses Act, decisions of. English cane rendered with ` 
reference to English statutes, А 

The primary object іп interpre ing а statute is rom to discover the 
intention of the Legislature, and in England the ‘rales of interpretation 
develop.d there, can be relied on to aid the discovery. Since framers of _ 
statutes couch the euactments in accordance with the same „rules as the 
judicial interpreter applies, application of those rules іп théanalysis ‘of f 
a statute naturally brings up the intended meaning to the surface. “In 
deciding whether it is legitimate to adopt a particular rule of interpre- ' 
tat'on, one must have regard to the kind of statute with reference to 
which it was formulated, the Court which formulated itand the legisla- 
tive practice of the time. 


ous words of 'a statute are always supreme and effect must be given to 

them when the meaning is plain whatever be the consequences, except 
in thé case of repugnance to another part such as makes that part void 
Or frustration of the very part where the words occur. In such a саве, 
a casus omisstis ‘can be supplied, or words read in an extended sense; 
and, for the purpose of asc-rtaining whether the pldin meaning. of the - 
words used in one part Of a statuté will nullity other part, other parts of, 
the statute can properly be referred. But mere Injustice or inconvenience 
will not justify departure from-the plain meaning, for such mattérs are 
for the Legislature and not the Court, to consider, nor can other parts + 
of a statute be drawn to the same- extent as in ‘days when "statutes - 
were not expressed in a number of separate sections, - Where, however, я 

'. the’words aré ambiguous о? capable of! wider as well asa narrower. ^ 
meaüing, that construction is to be adopted: which promotes or aécords. 
with-what appears from the "preamble dnd other parts of- the Act: to be 
its object. Further than this, there is no special rule of beneficial conse : 
truction for statutes of a remedial character, .. .. so ue ur 
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In construirg'a statute the Court should have some measure of freedom, - 
and consequently some feeling - of responsibility for the justice of its 
decision subject to limitation indicated above, Badsha .Mia -v. 
Rajjab AH ` - > Vesti, ia 

Rent decree—Zxecution—Tensra insufficient to satisfy the rent decrte—- 
^ Tenure-holder, if liable to be arrested—Bengal Tenancy Act (VIII of 


1885, as amended by Act XVIII of 1940), section 108A—Civil Procedure ^ 


Code (Act V of. 1908), ssction 51 Explanation. 

A judgment- -debtor, although possessed of very big and substantial resi- 
dential house, . being the owner of xemindari and a,motor car the value 
of which could be many times the „decretal amount that i is to say though: 
in the popular and the ordinary, sense he had’ ample means.to pay 
the decretal amount, could, not be arrested having regard to explanation 
to section Si of the Civil Procedura Code taken in conjunction within 
section 168 A(1) of the Bengal Tenancy Act, ^ 


Inasmuch as section 168A of the Bengal Tenancy Act is an encroachment ` 


.of the rights which the landlord decree-holder has under the ordinary 

7 Jaw the ambit of that section should not be extended beyond what is 
warranted by its actual language. 

The phrase “the decree" occurring in the explanation , to section 51 of. 
the Civil Procedure Code ‘means the self same decree which is sought 
40 be executed by the arrest of the judgment debtor. 

So in view of the provisions of section 168 A(1) of the Bengal елаша 
Act, the tenure in default nót being of sufficient value to afford means 
to the judgment- -debtor to pay a substantial amount of the decree, 
the value of other properties. of the judgment-debtor cannot be taken 
into account in calculating ‘his means in view of the Explanation to 
section 51 of the Code of Civil Procedure. Pratul Chandra Ghosn; 


v. Naresh Chandra Bose ec 
Requisition under the Defence of India Rules, effect of ; sse Compen- 

sation. ' oe `- m eee 
- Revenue-free tilePresimpion Pacha at revenue A sse Declara- 

tory suit _- MET © 


ee Couri—Document, construction d erani to pay the 

loan by instalments—Comrt, if can pass a decree for instalments —High 

Court in-revision, if can pass a decree for instalments—Bengal Money . 
Lenders Act (X-B. C. of 1940), sections 34 (1) (Ъ), 36 (2), 36 (6) (t). 


' A Court before which an' application is revision..in pending, is not B. 
Court before which an'appeal ів. pending within the meaning ОЁ. 


section 36 (6; (b) of the Bengal Money Lenders Act, 1940. - А 
_The petitioner borrowed Rs, 400 on the 26th of Agrahayan, 1349 
(corresponding to 12th December, 1942) by a document agreeing to repay 
* the loan in eight annual instalments of Rs. 5o each. The plaintiff, 
І opposite party asserted that the defendant petitioner paid Rs. 100 in 


respect of the instalments fur 1349 and 1350 В. S. and he claimed -in | 


the present suit the instalment for the year 1351 B. S., Rs. 59. 


E - | - . .. Pagi. 
Remedy—/Conid 2: с” 


се 


16 


185 | 
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А : ` 
Revision—(Contd) : — ab 
The plaintiff interpreted the NEN. as meaning Rs. 5o in each Bengali 
year and that the first instalment was due to be paid before the end of 
the year 1349 B. S. ‘The defendant contended that the phrase ‘each 
Year’. means within one year from-the date of execution of the document 
and within one year from each subsequent anniversary of the document : 


Held, that the interpretation put upon the document as to the due dates of , 


instalments might be a correct one, 
That as the matter was not agitated in the Court below, the High Court 
was not entitled to go into it in revision, 


Held further, that the Court below, had no authority to grant instalments 


under - section’ 3 | (1) (b) of the Bengal Hn Lenders Act, 1940, as the 
section was not applicable. 


That the High Court in revision had no acthorlty to pass decree fot 


intalments under sections 36 (2) and 36 (6;(b) of the Bengal Money 
Lenders Act, 1940, Mahendra Chandra Dey v. Mahendra 
Chandra Kar - ses D. 


Right—Union Board —Road or waterway—Bengal Village Self-Government 
А Act (V B. C. of тото), section 31—Channel, when waterway- Union 


Board, if can interfere with soil —Presumption-—-Owner of land adjoin- 


tng road or public way, if owner of bed—Full Bench entertaining 
objection raised before the Division Bench, not open in second appeal. 

Under section 3t of the Bengal Village Self-Government Act, 1919, the 
Union Board can have control over any road or water passage over which 
the public have a right of way, but the sub-soll under which belong to a 
private individual, 

The Legislature, in section 31 of the Bengal Village Self-Government Aet, 
1919, was only drawing a distinction between roads and waterways, 
subject toa public right of way and those not 50 subject, and it was not 
meking any distinction between public and_ private ownership of the 
underlying soil. The Legislature intended to place all public passages 
by land or water, within a Union, under the control of the Union Board 
to whomsoever the soil underneath might belong. 


A channel which fills up with water for certain months every year and is 
used as a bout passage as loüg.as a route by water is needed in the 
locality can properly be called a ‘waterway’ within the. meaning of 
the statute which deals with means of communication. 


Once a.waterway hascome under the control of the Union Board, the 
latter can interfere with the soil, so far as necessary for the purposes of 
maintenance and repalr of the waterway, 

The presumption that the owner of land -adjoining `a- public road or à 
stream is owner also of half the road oc-the bed of the stream, is only 
presumption juris and not juris- ef de: jure; it may be rebutted by 
evidence, .e. g., by proof of acts of ownership by another or by provf 
of title in or deduced ;fróm some^person who was. the original 
owner. - А 2 2 " 3 e mS Е 
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The appellants contended before the Division Bench that-since the’Khal . 


lay.On lands owned by- private: individuals, ‘it was private property, 
although the public might “have a right оѓ уау over it, and that being so, 


its control and management could not vest in the Union Board under >`- 


the provislons.of. section 31 of the Bengal Village Self-Government 
Act, 191g." Such question wis not open to tham to raise in second 
appeal. 

The Full Bench considered that as the Division Bench entertained the 
objection ‘they did not think it would be-proper on their part to disallow 
it and to refrain from dealihg with the Reference on the ground -that 
it did. not arise, Nikhil Chandra Ghatak v. Dingamantk Union 
Board € ves 

—— — to mke an application’ under the general ат, of the Act, 
when that right has not arisen аз а result of certain actings or events 
specified by the,Act as giving rise to the.right--General Clauses Act ; 





viv sse Pre-emption. e E 
Risk note C, if exempts.railway.[rom-loss caused by its servant's negligence. - 
-or misconduct j see Da mages 3 ie eee 

I - requires bailor to establish misconduct—Iramunity to railway , 
company i see Damages, | - ove 
Rules of construction ofa section; see Relief н 
——— of interpretation of statutes, sources of ; see Remedy see ` - 


Sanction—Sanction of Governor-General to the institution of criminal prom, 
cesdíngs for offences tinder ‘sections 161 and .120В|420 Indian . Penal 
Code (Act XLV of 1860)—Constsiution Act, 1935, section 270(. 1)—Insti- , 
tution of proceedings for ofiences under sections 161 and 120B|161 І, P. 
C. on amendment of ckarge— Fresh sanction of Governor-General, if | 
necessary—Charge under sections г208|161` Indian Penal Code, if 


n 


Шека! for want of sanction under section 197 of the Code of. Criminal Е 


Procedure (Act V of. 1898)—Fresh charge, framing of, under the 
direction of High Court—Consiction under section 1208/1065 Indian 
Penal Code, tf legal—Criminal Procedure Code, section 438... 

A complaint was filed by a Deputy Superintendent of Police in the Court 
of the Chief Presidency Mag'strate, Calcutta, alleging that between. 
March лон and July 1942 А апі В were -Parties ‘toa criminal con's- 


piracy to cheat'the Government of India by dishonestly or fraudulently ` ` 


, inducing its officers to pay larger sums of money than would: Otherwise 
bave become due.to В In respect.of contracts for, the supply of materials 


placed with B's. firm by A on behalf of Government and that ia . 
pursuance of this conspiracy B on various occasions made paymentsto > 
А. The compliint'was accompanied by the consent of the Governor- : 


General acting in his discrétion, under · section 270(1) of the Constitu- 


tion-Áct, 1935 to the institution of “criminal proceedings against A for- 


‘offences. punishable under section. 161 and: section 120B read with 


bection 420. of.:the Indian , Penat Code,; Sanction ¿of the Governor-: - 
General in Council under section 197 of the Code of Criminab, 


42 


. Pagi, 
er faite. 
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Sanction—(Contd.) : 


Procedure, 1898 to the prosecution of A-was given for the same offences. 


The consent of the Chief Presidency Magistrate under section 196A(2) 
of the Code of. Criminal Procedure, 1898, to the initiation of- the 
proceedings was also filed. : P 


The charge of conspiracy to cheat Government was not established, but 

" the charge was amended by the order of High-Court on appeal. A trial 
on an amended chargé.of conspiracy to give and receive bribes and also 
On the charge under sections 161 and 161/t09 Indian Penal Code, 1860, 
was held. The learned Chief Presidency Magistrate held that the 
accused could not be convicted under sections 161 and 120B/161 Indian 
Penal Code but convicted A .of: an offence under section 165 Indian 
Penal Code and.B of one under sections 165/109 Indian Penal Code and 
both A dnd B of the offence of criminal conspiracy under section 120B 
read with section 165 Indian Penal Code : 


. Held, that the consent of the Governor-General to the institution of 
criminal proceedings against A for having committed during the years 
1941 and 1942 offences punishable under’ section 161 and section 120B 
read with section 420 of the Indian Penal Code wasa sufficient com- 
pliance with the requirements. of section 270/1) of the Constitution 
Act, 1935 for framing charges under sections 1208/16: Indian Penal 
Code and no further or fresh consent was necessitated by order of 
trialon fresh charges. The institution” of the proceedings having 
been.consented to by:the Governor-General under section 270(1) of the 
Constitution: Act, 1935, „the subsequent course of the proceedings 
would be governed by the relevant provisiona of the Code of Criminal 
Procedure, 1898. ; PEN 

Held, further, that no consent under section Ы of the Constitution 
Act, 1935, was required for the institution of proceedings in respect of 
an offence under section 120B read with section 161 Indian Penal 
Code inasmuch as an- agreement by a public servant -to receive illegal 
gratificatlon-and the receipt of such gratification by him could not be 
acts done or purporting to be done in the execution of duty : 

Held, further, that the trial of A on .the charge under sections 120B/161 
Indian Penal Code was not rendered illegal for want of sanction under 
section 197.0f the Code of Criminal Procedure. . 


Held, that the sanction of the Governor-General -іп Council enabled the 


Chief Presidency: Magistrate to take cognizance of the offences -set out ` 


in the sanction and cognizance having-properly been taken on subse- 
quent course of the proceedings would be regulated by the relevant 
provisions of, the Code. of Criminal Procedure, 1898, The mere fact 
that at the stage of framing charges against the accused the Magistrate 
came to the conclusion that ;on the basis of the evidence recorded, 
charges ought to, be framed under section 161 and section 120B read 
with section 161 Instead of under section 161 and section 120B read 


- with section 420 Indian- Penal'Code, would not. render the sanction . . . 


ae. ён Cabouita Aw joukivab, . — [Vois ёт; 
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Sanction—(Contd,) г ` MORES: 
already granted nugatory and ‘invalidate the . | Magistrate! s action in 
taking cognizance of the offences set out in the sanction, 
Held, further, that it was immaterial that fresh charges were framed in 
pursuance of the direction of the High Court. 
Held, that the Magistrate was justified under section 238 of the Code of 


Criminal Procedure, 1898. Н. Н. B. ОШ v. The King-Emperor ... 397 
„————— of Governor-General to the institution of criminal proceedings for ` ^ 
offences under sections 161 and 120B/420 Indian Penal Code, if sufficient 
compliance with the requirements of section 270,1) of the Constitution 
Act for framing charges under section 120B/161 Indian Penal Code— . 
^ Fresh consent, if required by orders of trial on fresh charges; see 


Sanction =: wee sea 397 . ` 
Sebnait failing or refusing to exercise his Е ot suit—Procedure to be Е 
followed, if worshipper brings a suit.; see Suit, maintainability of i. 167 
Sebaits, right of, to institute suit—Procedure to be adopted in case of И 
-~ several sebaits ; see Suit, maintainability of. — . оозе, esc 4672 2° 
Section, construction of, rules of ; see Relief — ais “ae 373 


Shebaitship—Founder, if can change the line of succession to Shebaitehip— 

Condition relating to rule of succession to Shebaitship. . 

In the absence of express rese,vation in the deed of Arpannama, it is . 
not competent to the founder of a debu:tar to make a change in the line... . 

of succession of shebaits laid down in the deed of- dedication. . 

The condition relating to the rule of succession of shebaitship laid down 
by the grantor when he makes the grant forms an integral part of the 
dedication itselt. : 

If the dispositions are Invalid after a TUN period; the law will ie. its 
course and the shebaitship would revert to the founder or his heirs, 
but that wou'd not give the founder a right to make fresh disposition of 
-shebaitship unless he has reserved such power in himself. - 

Where.the provision in the-first deed of dedication under which shobaitshtp 
was {о be confiaed to.the male descendants of the founder and there 
is no independent : and separate gift of the shebait rights in favour ‘of 
the sons of the founder, the disposition of shebaltship fails altogether .. 
after.the death of the dedicator, the first shebalt, and the right of- |^ 
shebaitship devolves according to the law of succession, and all the heirs ~: 
of the founder will be entitled to act as shebaits. Radhika-Mohan_ .. 
Nandy v. Amrita Lal Nandy . . . - Ua ы шыр Sante MOOR ү 


=, disposition of; failure of—Provisloñ in the deed of dedication — 7 
under which shebaitship is to be confined to the male descendants of 
the founder—No independ-nt and separate gift of -shebait rights in 











favour of the sons of the founder ; see Shebaitship .. n M - — 484 

= ———-, succession of, condition relating to.rule of, laid down by the : 
grantor when he'makes the grant, forms an integral part of dedication 5 . 
see: Shebaitship Е aa ss 283 ` 


Statutes, beneficial construction.of, of a a remedial ынаан see Remedy `. ee 00106 


Vou 8i] `7 INDEX OF CASES, 


<, 


Statutes, c construction or cout to have some measure of freedom ; sse 
Remedy . E eae 

* Statute, construction of—Legislature intending a Satius meaning but ised 

words of a general import or haye contemplated a specific object, although 

. appeared to provide for all things in general; see Relief... ` „ 

—=——, construction of—Plain. meaning—Literal and secondary adis 

^ Statute although comprehands all.things in the letter, has yet to be 


expounded as but limited to certain things; ses Relief ses © 
—-—, interpretation of—Comity of natlóns—Established rules of inter- 
national law; see Ulira vires tee ^os 
-—— ——, rules of interpretation of ; see Remedy e.. - 
Statutes, sources of rules of interpretation of ; see Remedy - - 
Statute, though comprehendg all things in the letter, has yet to be 
expounded as but limited to certain things ; see Relief eco us 
Subordinate Legislature, if саа legislate with extra-territorial effect ; see 
Ultra vires . + T - 


. Succession of shebaitship, condition relating to rule of, laid don by the 
grantor when he makes the grant, {oris an integral part of dedication ; 


see Shebaitship ү x ax eee ese 
Suit by Thakur, if to be dismissed —Claim dupported by some of the defen- 
dants ; see Suit, majntainability ЛЕЯ РЕ 


——. maintainability of—Idol, if properly represented in а suit—Person not 
п Sebait and not appointed guardian by-the Court, if can represent Idol 
in suit— Deed of trust—Expenses to be paid out of certain propsriy— 
Property, if dedicated—Costs, liability to юлын plaintif —Some of 
the defendants really plaintifs, 

A provision in the deed of trust, that the expenses of the festivals at the 
famly house should be paid oat of the income о! the trust estate, has 
not the effect of dedicating any part of the house аз. Dolebari, or of 
(creating: a trust of the part of the house in which the Dolejatra might 
be performed. 

A Thakur has legal rights which are рше һу suit and, if the suit 
is -properly constituted, it cannot be d smissed because the p "апі Рв 
claims are supported by some of the defendants, one of whom had helped 
in the preparation of the plaintifi’s case. 


c 


Whilst a Thakur can sue огЪе sued, the right of suit is vested in the 
Sebaits, if more than опе, -and not in the Idol and inspite of being so 


vested; the procedure of the Courts allows a suit to be brought in the К 


name of the Thakur - 
Since the right of suit is vested in the Sebalt, кий һе. alone сап 
' institute a suit in the. Thakur's name. When there is a numberof 


Sebaits this right is-not their severally but they must act jointly.. 
n Usually all the: Sebaits should join as co-plaintiffs in a suit brought on :; 


behalf of a Deity, and only such ot them should be made defendants 
as are unwilling to be joined as plaintiffs or haye done some act pre: 
cluding them from being. plaintiffs. 


167 
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E Fns a : age a 
^^ This principle is the sime Бөө the suit is in the name of the Idol or in - 
the name of the Sebalta. i 
Since a Thakur is not a minor at all, order 32 of the Code of Civil Proce- , 
dure (suits by or against Minors еіс.) із not applicable, There is no 
method of proceduré by which a person who is nit a Sebait and has not. 
been - appointed by the Court as next friend of the Thakur, can represent . 
the Thakur in a suit. К 
A suit is brought in the name of a Hindu idol represented by a сыйр RENS 
as its next friend against all the Sebaits The-worshipper was not 
жу next friend by the Court. Question arose if the suit was, .- " 
properly constituted : 20^ 
Held, the position of a Thakur is different to that of a minor whose ЕШ, ` 
of suing is not vested in some other person. That being the position, 
a worshipper, or any other individual, cannot exercise the right of suit’, - 

-.z which is vested in the Sebait and consequently a suit in the name ofa | 
Thakur cannot be instituted by such person at his own will and pleasure." - |, ;, . 
When a Sebait fails or refuses to exercise his right of suit then, ina .. - 
proper case, the Court can appoint any person, interested or disinter- 
ested in the Thakur ос its property, to represeat the Thakur as next, one 
friend and to institute a suit in its name, _ ^ 

Defendants Nos 3, 4, 5 being found to be in substance and in fact 
plaintiffs, are made liable to pay the costs of the suit, Sree sree 
Sreedhar Jew v. Kanto Mohan Mullick , | oo ES 167 

—) maintainability 'of—Hiadu-Women's Rights to Property Act (XVII of 
1937), section 3— Constitution Act, Schedule VII, List ШІ, Entry 7 and. 

List II, Entry 21—Usufructuary mortgage, redemption of —Agricultural 
land—Succession to redemption money—Pre-deceased son's widow. 

H, who was in possession of a certain area of agricultural land in the . ·. 
Punjab, asa usufructuary, mortgagee, died leaving "him: surviving.his . ` 
widow and a рге deceased son's widow. ‘After his death the mortgage- 
was redeemed; the entire amount of the mortgage money-being paid to 
the widow : t 

Held, in a sit by the pre-deceased son's s widow to recover half sharë of 
the mortgage money from the widow orin the alternative from the 
legal representatives of the mortgagor, that the. property in dispute ., . 
being-agrioultural land within the meaning of, Entry a1 of List II -. 
(Provincial) to the Constitution Act, 1935, the succession to it was not 
regulated by the Hindu Women's Rights to: акы Ae 1937. and the . 
suit was dismissed. - - x 

Agricultural land in Schedule VII Eatry-21 m -List I to the Constitution . 

Act; 1935, includes rights in or over agricultural land. Massammat E 


Parkash Kaur v, Mussamat Udham Kaur alias Amar Kaur. ‚394 
—, right. of, vested їп Sebalt and not in the Thakur—Sult to be’ UE 
in the name of the Thakur-; see Suit maintainability of .. ` Áo 16 


——, when revives—R eference to arbitration ; ste Jurisdiction - ie Rie t. x I 


Vor. йт.) "^ INDEX OF CASES . UU 


=". Ф 


Tax— Bengal Municipal Act (Act XV.B. C. of 1933), sections 123(1) clause 
(7), section 182 and: Schedule-IV—Municipality, if can tax amy com- 
pany under item 1, Schedule IV—Itesm 1 or 4 if tobe applied to retail 
shops of-a company having a-paid up capital, 

Thè Bata Shoe Company. Limited manufactures shoes etc. in Batanagore 
in 24-Parganas and has two retail, shops within. the -limits of the 
Burdwan Municipality for the sale of goods manufactured in Bata- 
nagore, The paid up capital of the company is Ks. 10,00,000 The 
commissioners of the said Municipality in exercise of powers vested 
under section 123(1) clause (f) of the Bengal Municipal Act of 1932 
passed a resolution for imposition of a. taxon trades, professions and 
callings and fixed the tax at-the maximum, rates mentioned in the 


Schedule IV of the Act. ‘Thereafter, the Municipality made а demand _ | 


oa the compiny requiring it to pay half-yearly the sum of Rs. 100. 
The Company objected tothe imposition and two questions arose, 


namely (1) whether the commissioners of any Municipality governed by | 


the Bengal Municipal Act, 1932 could at all impose on any company, 
association or body of indi iduals a tax of the descriptioa mentioned in 
item No.. 1 of Schedule IV, and (a) that assuming it could, whether the 
respondent company is liable to pay what is meationed in item No. 1' 
or item No, 4 of that schedule, ia view of “the inclusion of both these f 
and other items within the resolution of the Municipality : E 
Held, that Item No. 1 does not contain an exhaustive list of trades or 
professions : and callings ; ; those general words have the game effect as 
if there had been such an exhaustive list, The coatention that sections 
123(1) f) and 182 require that trade, professions and callings must be 
specified in the schedule and as that has not been done in Item No. 1 
thereof, no tax can be levied by any Municipality i in terms of that item, 
and it cannot be accepted, Rund as Item No. 1 stands after the 
amendment of the 16.h December, . S 
That items Nos. 2 to 4. of the Schedule тү must have been intended tó 
cover those persons whether natural or artificial who do not fall within 
the description mentioned in item No: 1, namely those having paid up 
capital. Companies associations or "bodies of individuals with paid up 
capitals are treated as a class by themselves апі maximum rate of tax 
is fixed with reference to the paid up capital, the nature of their trading: 
activities or the volume of their business within a particular Municipa- 
lity is immaterial. The Commissioners of Burdwan Монеа | 
v. Messrs. Bata Shoe & Co. Ltd. P А 
` Tenure insufficient to pay substantial amount of decree — Válue. of Other pro-- 
perties if can be taken acconnt ER d Tenancy Act, Sec: 168A ч ; 
see Rent dècree : t 2n 
Test for determination of market value of landene] principles ; " 
Compensation : veo ci ee 
Thakur has legal right enforcenble by suit ; see Suit, maiatainability of' ws. 
, suit to be brought in the name of, though .the right is vested 
in the sebait ; see Suit, maintainability 'of ®ь cM d M! 





358 


480 | THE CALCUTTA LAW JOURNAL. ` _ 7 Wop $r: 
` i Е Ы | ° PAGE. 


Trust, deed. of —Property,. Af . "—— ая to. payment.. of- em. - os, v 
penses,of the, festival Out of the income .of the trust. estate ; see Suit, E 


Г 


maintalnabllity af. a, g e oye suce OD can OF 
Ultra vires—Debt arising oxt of РЕ wote—Madras- Agriculturists MEE 
Relief! Act (IV-of 1938)—Ordinance XI of 1945, section 2 (abo s nonum 


The provisions ‘of: the “Madras: Agriculturists -Relief Act so faras they . 
affected-debts due: on promissory notés, are -wltra vires the’ Provincial -n 4. 
Legislature ;'but while the Ordinance XI of 1945 section 2.(a) rémains ~c 
in force, the-provisions of the said Madras Act relating:to debts arising « ^7 
out of promissory notes are valid and operative. Kothapu.Subbi » . 
Reddi v. ‘Sanepalli.Chenna Reddi and Raja Малаги. Yenkata - 
Hanumantha Rao v. Mylavarapa Gundayya ЖЕР sec CES. 


— indian Army Act (ҮШ of Igri), section 41—Conferring juris- Ес 
РЕ on ‘court-martial to try non-British subjects for offences І 
. committed bepond Britisk India—Government of India Act, 18335 
‚ section 73, if repugnant to India Councils Act (XXIX of 1801), : 
section 22—Presumption of limited REN. ction of general words used: ze 
“im a. statule— Government of India Act, 1833, section, 73—' Whereso- и 
ever they may be serving’ — Native officers and soldiers’ —Point - 
not mentioned in certificate allowed to be argued. -before Federal. 
- Couri— Habeas corpus—Criminal - Procedure Code (Act V of 1898), ` 
section 491. 

- So much of section 41 of the Indian Army Ac, 1911, ag. purported to ` 

confer jurisdiction oa a court-martial to try non-British (native) subjects m 
- for offences committed by them beyond British India, 18 ‘intra vires 
the Indian Legislature, 

- Section 73 of the Government of India Áct of 1833 continued in operation 
after the enactment of the India Councils ‘Act of 1861. The Parliament, 
even ‘while enacting the India Councils Act of 1461, contemplated - 
, the continued exercise by the Indian Coancil of the powers conferred on 
. it by section 73 of the above Act of 1833. 


Section 73 « ot the-Government of India Act of 1833 was not t repignant. 
to section.22 of the India Councils Act of 1861. 

"Assuming that a subordinate legislature cannot validly. make. hs: imposing ` 
punishments on non-subjects for offences. committed by them,'Parliament : 
can, if it so chooses, authorise even a subordinate Екы to Jegislate 
with extraterritorial effect.. ©: ey, 5a : 

- Every statute is to be so interpreted, as far. as its EAST as- not- 
to be inconsistent with „the comity. of nations or with the established. - 
rules of international Jaw, Е Ж nc 

~It is doubtful whether in a cage like the present, there is any REN » Я 
necessitating or justifying а. limited construction,of the general words ~- . 
used in the statate. The presumption, if any, will ‘give way whenever - — 
the intention. `of- Parliament, is clear.or-the nature of (ће subject-matter, oe tp зү 

- ог the history of the legislation.relating to it justifies the assumption of bU 
extra-territoríal jurisdiction, à iis 





ыо. 
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Ultra vires—(Coxtd, J: ъё 
There is no réison' or justification for limiting the scope of thevery general 


words “wheresoéver * they may be perme” used: in оноп 73 of the 
Governmetit of India? Act of 1833. ^ 


The expression ‘native Officers and soldiers’ in section 73 of the Govern- 
ment of India--Act of 1833 refers to the non-British Or non- European 
members of the Company’s army. Even if it should’ be heli that the 
word ‘native’ must be understood as haying a territorial significance, 
that is, as meaning the native of some place Ог country, the territory 
contemplated when ‘using: the word ‘native’ must have been the same 
аз was connoted by.the words ‘natives of the East Indies or other places 
within the limits of the Company's Charter, found. in other Parliamentary 

- enactment relating to the Indian Army. 


The expression ‘native officers‘and-soldiers’ in section 73"0f the Govern- 
ment of India Act of 1833 had no different siguificance from the wo:ds 
‘officers anid’ soldiers being natives“ of the Bast’ Indies or otter places 
within the limits: of tie Company's Charter fond - in the' Charter 
Act of 181; < 

The learned Judges of High Coutt Eránted a certificate tó the effect that 
the сазе involved ‘a’ sübstantiál question’ of law ds to tlie: interpretation 
of the Govérüment'of India Act,’ 1935}: and the Сотёгптеп! of India’ 
(Adaptation‘-of' Itidlan 'Laws) Order, 1937, and on the’ basis of this 

~ certificate appeal was'preferred-to:Federal' Court: А 


No questio as rto tlie interptetatin of tha’ Government. of India Act, 1935 
arose in ‘the саве and no 'codténtlon based on the Government of India 
(Adaptation of adian Laws) Order, 1937 was urged before the Federal 
Court. The Federal Court’ in the circumstances of the case, granted 


appellant leave to: argue the point as to the yalidity of section 41 of the. 


Indian Army Act, тот. Mohammad Mohy-ndadin = The Kings 
Emperor 


- Terminal tax—Octrot (without refunds) Constitution Act, 
1935, Schedule VII, Entry No. 58, List I and Entry No. 49, List 14— 
Cosses on ‘entry o of goods into locai area—Rail-borne goods, 








The taxes called “Octroi (without, refunds)," the impositions of which: 


were notified by the Notifications Nos..1989.of 28th Aptis. 1938, and 


412C ofthe 6th February, 1940, were cesses; on- the.ontry of goojs- 


into a local area for consumption, use or sale: thereln within the meaning 


of Entry, No, 49 of List H of Schedule VII of the- canon 


. Act, 1935. n 


The taxation Of rail-borne goods ауд шй оне Бу Entry No. 49 of n 


List П of Schedule VII of the Constitution Act, 1935 


Bo far as rail: bore’ gácds afe conbértied, the saine' géads may will не 
subject to tà&atibh under Eritry-No. f of 1181, Schedulé VII as well tb 
local taxatióü under nds Ne vag" of" s i of- Scliedulér vu of’ е 
“Constitution Act, 1935F- eS СУБ M A 
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Ultra Vires (Contà ): etu 
If cesses are imposed in pursuance of the powers conferred by Entry Los m 
No. 49 of List II of Schedule УП of the Constitutiou , Act, 1935, 
no provision need be made for refunds. Whether. or not there >. 
should bs any refunds in respect of such cases isa matter open for 
determination by Provincial or local taxing authority, and ‘the’ existence 
or non-existence of a provision or system of refunds cannot affect the 
tax being ór not being a cess within the meaning of Entry No. 49 of 
Schedule VII of tho Constitution Act, 1935. 


H 


The appellant has large mills at Shahdara, T where it ‘carried on -> - 
tbe business (inter alia) of milling wheat which it imported"by railto : 
Лев mills - Prior to 1938, the’ mills of the áppellant were not within the ' 
municipal limits of Lahore, but in that year the mu icipal mits were ``" 
extended to include Shahdara and the араз mills. cx v ND pun 


By Notification in the Panjib Bovirineat Gazette of Ea November, 
1926, the Municipality of Lahore duly gave notice of the imposition, of a 
tax called a Terminal Tax calculated on the gross weight of consign: |. ~; 
ments or per tall аз the case тау. -be, at the rates and on the articles ў 
specified in the schedule, imported into the municipality by r rail or by | 
road, Grain was included in the schedule as taxable article By a^ >- , 
notification of 28th April, 1938, the Administrator of the Municipality 
gave notice of the imposition with effect ‘from 1st , August, 1938, of а - 
tax in supersession of the tax, the imposition of which was notified in 

. the above. ‘mentioned notification , of November, 1926. The new tax 
was called *Octroi with ut refunds)’. In its tura the tax, referred toin. 
, notificatión of 28th April, 1938, was superseded by a tax the imposition " 
of which was notified by notification of the 6th February, 1 43, to take. А 
effect from 11th May, 1940.. ‘This tax | was also called ‘Octroi (without, E р 


"LL 
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ta 


Held, that the impositións ‘of taxes celled ‘Octroi without refunds were — 
not terminal taxes within the meaning ‘of ‘Entry No. 58 of List b 
Sehedule VII of the Constitution Act, 1935, but were cesses on the 


entry of goods.ihto a local, area within the meaning of -Entry No. 49 - 1 
of List Il of Schedule VII of the Constitution Act and were; therefore, 14 
. properly imposed by the municipality і in 1938 and 1940 éven on rail-- ^'^ 


borne goods entering the municipal area and were ‘payable by the 
appellant provided that the wheat, -the taxes on which- were disputed, 
in fact entered the municipal area for consumption, use oc sale- ^^^ c 
therein, > © > paT re p idu Cum ы 24 DE" REO DL 


— 


Quare : Whether the бай taxes in ара ‘are continuing takes - ЗЬ; 
within the meaning “of section 143(2" of the Constitution- Act,- 1935. , І 
The Punjab Flour and | General Mills, Co., Ltd., Lahore v. ' ^ 
The Chief Officer, Corporation of the city of Lahore ae саў 
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Ultra vires—Bengal Tenancy Act (VIII of 1885), section 26G—Constitution 
Act, 1935, Schedule VII Entry No. 21 List II—Inierest in agricultural 
lard. 

Section 26G of the Bengal Tenancy Act (as amended in 1940, in so far as 
it affected the rights of the parties under an anomalous mortgage is 
intra vires the Provincial Legislature. І 

Eatry No. 21 of List П of Schedule VII of the Constitution Act covers 
the transfer of, as well as Interest in, agricultural land. 

The Bengal Tenancy (Amendment) Act of 1940, section 26 С is dot. in 

. conflict with the Transfer of Property Act. 

The Provinctal Legislature has power to extinguish the debt and while 
it remains unpaid the mortgagee can be ordered to hand over possession 
of the mortgaged premises tothe mortgagor. The creation of a usu- 
fructuary mortgage and the rights of the parties are covered by the 
words of Entry No. 21, List П of Schedule VII of the Cónstitution 
Act. 

On the 12th. February, 1927, the father of iis respondent mortgaged 

.the disputed properties in favour of the father of the appellant, The 
mortgage was an anomalous mortgsge and the lands agricultural lands, 
The Hengal Tenancy Act applied to the transaction between the parties, 
On the 28th March, 1942, the respondent filed an application under 
section 26 G (as amended in 1940) for restoration of the mortgaged 
premises : ` 

Held, that the respondent was entitled to possession of the mortgaged 
property and the Court was not concerned with the question whetl.er 
the mortgage debt was satisfied or not. sripati Lal Khan v. Рави= 


pati Modak - ses 
Under-raiyat mortgagor, - remedy of anomalous mortgage—Bengal 
Tenancy Act, section 26 G'S); see Remedy cael ves 


Under-raiyat’s right to recover possession of his holding—Mortgage by 
conditional sale with possession—Bengal Tenancy, section 26G. Sub- 


sections (5), (8, 49(1) ; see Remedy m" ea 
Union Soard, if can interfere with the soil—Water way under the control of 
Union Board ; see Right eee 


Union Board’s power over road or water passage over which the public 
have a right of way seb sol belonging to a private individual ; see 
Rigbt m mS 

Verdict of jury based on full consideration of evidence---Consideration of 
charge ; see Charge to the jury soe ave 

Worshipper bringing a suit in the name of the Idol against the sebait— 
Worshipper not appointed next friend P Court ; see Suit, maintaln- 
ability of 
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TOPICAL TITBITS. 
Lien. ? 


What is the real nature of a Lien ? The answer is not so easy 
as it appears to be. 


* * * : * 


A Lien is nota Jus in Re. Itis not a Jus in re Aliena. “A 
Jus іп те Aliena gives right to use or enjoyment. A lién does 
nothing of the kind. Again it is not a contractual right as such. 
Nor is it a personal right because the creditor does not claim that 
the object is owed to him by the other party through any vinculum 
juris existing between them. It cannot be confused with con- 
tractual possession such as we find in Pawn or Antichresis, It 
can be established independently of any of these contracts. 

* * * * 


The question then is what is it? We cannot reach a good 
definition by mere negation, by merely stating that it is not this, 
fot that, nor is it another variety of things. A definition must 
clearly and succinctly express the real nature of the thing 
defined. 


+ + * * 


Firstly, then, a Lien is undoubtedly a method Sui Generis of 
guaranteeing Credit. It is a method recognised by the laws of 
all civilised countries. This method consists in a kind of feeble 
possession called in Roman Law Jus Retentionis. We call it 
Feeble Possession because it is neither Jus Possidendi which 
stays with complete ownership nor is it Jus Possessionis which is 
а Jus re Aliena independent of ownership as such. It contains 
what we may callthe insignia.of or flag of possession and not the 
stamp of it No other element of Jus Possessionis but merely 
Detention for a specific purpose and for a certain “period of time 
is there in the Lien as it is understood in law. ` 

* + * * 


The next questions with regard to Lien may be as follows (a), 
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On what is Lien-based? (b) For whose benefit is it? The 
answer to the first question is simple enough. Itis not based on 
any property right or on any contract as such. It is based purely 
on Equity which will not allow the claim for assignment to be . 
satisfied depriving the assignor of the payment of a debt due in 
the same transaction. But the second question'as to ‘For Whose 
Benefit is it? admits of two answers. We may regard itas for the 
benefit of the Creditor using the term in a larger sense inasmuch 
ав it guarantees the payment of his dues to him. We may also 
regard it as for the benefit of the Debtor as the Italian Jurist 
Guarracino does in his famous book Il Diritto Di Ritenzione as 
for the benefit of the Debtor, since he can claim to have the 
assignment or restitution of the thing detained in Lien by а per- 
sonal right arising out of a contract. І | 
* * * = 


On an examination of the substance of the right constituting a 
Lien it may however be evident that asa right anda method of 
guarantee, а Lien as such is for the benefit of ‘the Creditor. or the 
Assignee though, on a critical analysis, it may appear that it is 
beneficial to some extent to the Debtor or Assignor also. А 

* * * * 


Law of the Jungle. 


Is therefa Law of the jungle except іп а metaphorical sense? ` 
If so, can it be done away with ? The question requires an answer. 
* * * * 


We know of three kinds of Law—Law of Nature, Law of Nations 
and Municipal or Local Law. The Common Law of England во 
highly special is but a species of Municipal or Local law developed 
under certain peculiar circumstances. We are not concerned with 
these. The question we are concerned with is ‘Is therea Law of 
the Jungle and if there is one what is its nature and where does 
it exist ? | 
` * * * * 

Defined in the simplest form the Law of the Jungle means the 
law of the Iron Age which means an eye for aneye and a tooth 
fora tooth. Itis the law of revenge wild and unregulated—such 
law as exists among the tigers and the bears and the boars of the 
jungle. Itis the Law of lust, greed, undue anger, infatuation and 
envy. To call it law is to insult the sacred name of law as com- 
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monly understood. And yet it exists not only in the jungles but in 
the societies of man. І 


+ * + * 


Look at the international world after the end of the war of 
1939. The victorious powers are anxious to draw up an instrument 
of Peace. But how do they look from the point of view of imme- 
diate motives ? Do they not look like vultures with a dead carcass 
before them to divide or peck at? The world still consists of 
dependencies, colonies, semisovereign states and defeated states. 
The victorious powers like Russia, United States and England 
are just after how much of the flesh may be their own. And they | 
have satellites, too, like France and China to make up the show. 
Their motives are clear, motives of envy, greed, revenge and 
retaliation. Іп fact when sitting on tables for the ostensible pur- 
pose of world peace they, by their overt acts, of omission and 
commission and their clear statements of policy are proving to the 
saner world beyond all doubt that they are but so many slaves and 
supporters of the Law of the Jungle. 


* * * * + 


Three of world’s greatest men have realised this position. One 
is the great scientist Professor Einstein, another is George Bernard 
Shaw and the third of course is Mahatma Gandhi. But while 
Gandhi remains silent inspite of Ыз burning desire for world 
peace, the two others have spoken. Prof. Einstein says that there 
can be no world psace and no avoidance of war without a world 
government. But can there be a world government, we ask, 
without all dependent political units of all denominations being 
Free and Sovereign from the international point of view? And 
can this ever be the case with so much of the spirit of revenge 
in the victorious allies and so much of retaliation in practice 
on two of the greatest nations of the world defeated through 
chance associations and chance discoveries of science, with so 
much of the selfish greed in each to appropriate to itself the 
greatest amount of the economic resources of the mother earth? 
George Bernard Shaw, indeed, advises lenient. treatment of 
Germany and Japan. But this by itself is not enough. It may 
be a good preliminary for a better world to come. But good 
treatment of Japan and Germany is certainly not enough for 
world peace. The great author himself admits this when he says 
aht there will ‘of course be another war. ` 
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But we are not at politics now. Our theme is the law of the 
jungle though politics comes incidentally in. What Mahatma 
Gandhi says in substance unto the nations and diplomats of the 
world is, ‘Well friends, adopt love and non-violence in a construc: 
tive form and not merely as flying sentiments of the time аз littera- 
teurs do and you will decently and without a clash sidetrack the 
Law of the Jungle. What Professor Einstein, a German Citizen, 
says in substance ic, “Friends avoid revenge and bitterness, release 
all dependent units in all forms and establish a government at 
this point of time for the whole world with representatives from 
each. There may be civil war at the initial stages but unless you 
adopt tbis principle you can never avoid the Law of the the Jungle 
so natural to nations ard so dangerous to international peace.” As 
for Shaw he chagrins at the cruel and bestial method adopted by 
America for Victory and bluntly Says. | 


‘America cannot even ‘govern herself—how can she hope to 
govern other nations ?' 


And he adds 


‘We shall never have peace unless we respect peoples and 
countries as equals’ 


In a word Shaw repeats Burke and says “Do not draw an .- 
indictment against a whole nation. This after a war is but the Law 
ofthe jungle most unwisely repeated in an age which must show 
men and nations a way to a Great World Federation for 
Peace." 

* E * * 


It is cur sincere opinion that diplomats of the type of Truman, 
Attlee or Stalin cannot do away with the Law of the Jungle now 
existing in the international world. They are too revengeful, too 
greedy, too shortsighted and too parochial in outlook. "They can 
but prepare the world for another period of the Law of the Jungle 
by ushering in another war. It is for humanists like Gandhi, 
Einstein and Shaw to show the way to that glorious and peaceful 
federation of Mankind which Tennyson foresaw and towards which 
the constitutions of U. S. and Russia though not of England, have 
just led the way. That is the only way to peace and to the avoidance 
of the Law of the Jungle which still rules the mind of'inter- 
national personalities like Molotov, Bevin, Byrnes and their 
masters, 
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Recognition.. f 


P: Is recognition an essential element for International Peace ? 
Very tx political thinkers: have spent much thought on the subject. 
* is ж + 5 + 

25 S e : 

Ino our. opinion Recognition. is a very important element for 
international peace and order. The world-consists of three classes 
of international persons, first class international persons, second 
class international persons and third class international persons. 
The urge being towards democracy and world unity it is necessary 
that the first, the second and the third class units should all have 
the same international status They should: each be a fullfledged 
international unit fit to partake of international benefits and 
international discussions. Without this there can be- no inter- 
national Peace. А stroke here and there, a poke at a psychologi- 
cal moment at a very weak point may set the whole world politics 
ablaze. The last six years world war is an instance in point. 
Czechoslovakia was the weak point:of Europe. , So was Poland. 
It is the status of these two powers that was responsible for this 
great catastrophe among mankind. : "n 

* . eec uro SN Do 


' "We shall elaborate our point of view for our readers: who we 
assume have some idea of -the international: order. The first 
class International persons are powers like England -and America. 
The second class international persons are units-like Canada, 
Australia and-Ireland. © And third ‘class. international persons are 
dependencies like India, Indo-China. According to International 
Law, powers like Norway, Sweden, Switzerland, Rumania and 
Bulgaria are-first class units though in ‘effect they are not во, they 
being weaker as powers. Our contention is that for international 
order ‘and peace all: these powers should at once’ be given inter- 
national status во-1Баї an international Executive may at once be 
set up for the future security of the world. The greatest cause 
of friction is this dissimilarity which causes dominance in politics. 
Апа once this is-remóved; an ‘effective Executive for world peace 
may- be set up for the future peace and security о the world, for 
the future Federation of mankind. -7 `` ~ 
І LE С Ск эж “жы туе * 

. The, present anomaly in status will be, clear if-we look at the 
status; of Nepal a martial land with excellent martial tradition and 
ability: : -Neither in area nor in aptitude. пог. in civilisation which 
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is essentially Aryan is Nepal less important than most of the 
smaller powers of Europe. Nor has any of those countries shown 
more courage and heroism than Nepal when the wholé human 
civilisation was in stake as it was in 1914 and 1939. Still Nepal 
has not received her due. The war of 1914 will make Sir Chandra 
and Sir Baber immortal in the history of Nepal. Likewise the war- 
of 1939 will immortalise Sir Juddha and his worthy son Sir Bahadur 
with the Nepalese C-in-C Gen Sir Krishna Shumshere Jung 
Bahadur Rana, But what 1s the international status of Nepal? 
She was not invited to the Frisco Conference nor has she gota 
seat in the great meetings of International Peace recently held. 
Yet it is she who saved India when the Japs came upto Kohima 
and practically invaded Bengal. 
* * * * 
One must say that this is international unfairness and is 
fraught with possibilities of future friction. We therefore whole- 
heartedly support Lt. Col. Sir Clendon Daukes' letter to the Sunday 
Times of London advocating Special and Outstanding status for 
Nepal. Sir Daukes was for sometime British Ambassador in 
Nepal and has a first hand knowledge of the resources and abili- 
ties of the Gurkhas. Не has realised thata great nation with 
outstanding ability has not been sufficiently recognised in inter- 
national politics, Не has perhaps seen with his own eyes that the 
Top Administration of Nepal contains personalities who have 
much greater ability both to fight and to rule than the second 
class governors and viceroys sent out from England in these days 
to rule the Provinces and the whole subcontinent of India. We 
endorse every idea in his letter and hold that Nepal should have 
special and outstanding status both for her own stability and in the 
interest of international order. 

- The next question is who can give this status and how can this 
status be given ? Our suggestion is that the next Peace Conference 
can give.it on the special move for the purpose by the British 

-Government and this сап be given by ceding appropriate terri- 
tories for the purpose of giving Nepal facilities for naval and: 
aerial development. Merely giving her a position in the body of 
nations as independent will not be enough. She has it already. 
If other powers have fought and are going to get advantages out 
of the victory after the war, there is no good reason why, in some 
form or another, Nepal should not receive not her recompense but 
her just and fair dues for so great a strain put upon her by the 
war and such sacrifices in men and money. China is going to 
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run communist. This is all the more reason why Nepal should be 
made much greater both nationally and internationally than she 
is at present. 


* + * * 


. But Nepal alone is not our point. Our point is Recognition 
of the international status of the second and third class units also 
in the interest of International Peace. And from this point of 
view we respectfully suggest to the Great Peace Conference to be 
held that Units like Canada and Australia and India should be made 
Independent without delay. The real background of International 
order and Peace will be made on the date on which the world 
has absolutely independent units in the largest number and these 
units, expressing free wills and free ideas, will usher in a World 
Executive which will, like local executives acting under local laws, 
enforce world peace at whatever corner of the globe it may be 
threatened. Till then по patchwork, no treaty, no ingenuous 
arrangement for the peace of the world asa whole will ever be 
effective. 


* * * ‚ * 


We congratulate the Hon’ble Mr. Justice Nasim Ali on his 
elevation to the high position of the Chief Justice. His Lordship 
naturally had an ambition to reach the position and he has by the 
Grace of God reached it inspite of his failing health. The merits 
of Mr, Justice Nasim Alias a judge are unquestionable. He has 
a fine legal acumen, a broad practical vision anda peculiar power 
of seeing into the very soul of legal relationships. His Lordship 
will not himself claim that he is a great scholar of law but his 
vast experience down from the District court at Alipore has made 
of bim a judge of the very first order. We do hope he will pati- 
ently and carefully apply all these gifts to the administration of 
justice from the exalted position which he now holds. We sincerely 
hope that the new Chief Justice will give a very good account uf 
himself during his period of administration of the business of the 
Hon’ble High Court. 


* * * * 


We hear that Mr. Justice Henderson has taken leave prepara- 
tory t to retirement. This particular judge had a wonderful capa- 
city for quick decision and his decisions in most cases were 
wonderfully correct. His ideal from the Bench was fair field 
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and nofavour. He maintained the dignity of the Bench to the 
lastday оп which he sat оп the Bench. We can assure him, 
that the Calcutta High Court will never forget his bold outlook, 
his quick instinct for justice, his unfailing industry and his high 
regard for punctuality. We wish him a long life of happiness and 
peace. | 


* * ж * 


It appears from reports from authoritative sources that His 
Lordship Sir Harold Derbyshire has retired from the position of 
the Chief Justice of the Hon’ble High Court of Calcutta. He acted 
as Chief Justice for about twelve years and therefore during 
the whole ‘period of the second great world war and no- 
body will deny that, asa war-time judge, he was quite upto the 
mark when sitting on the Criminal appellate Bench of the High 
Court. Buton the civil side His Lordship never showed any 
great talent of the order of Mr. Justice Rankin or even of the 
order of Mr. Justice Page. He had little analytic vision and still 
less scholarship and bis ovtlook was not unoften vitiated by a 
sort of executive mentality which no Chief Justice within living 
memory exhibited from that exalted position. His attitude towards 
the learned advocates both senior and junior of the Hon’ble High 
Court was nothing that could draw admiration from anybody and 
his reviews of higher personalities of politics in course of his 
judgments not unoften smacked of a kind of. prejudice which 
hardly heightens the prestige of the bench. We make these re- 
marks not out of any prejudice for the late Hon'ble Chief Justice 
but only to warn the higher authorities in the matter of the next 
choice forso high a position. The Calcutta High Court is not 
a place where third or even second class merits will go unperceived, 
The authorities, therefore, should take care that the next selec- 
tion be made purely on merits and not о: any extraneous consi- 
deration outside the judicial. 


Й д Ё з. C. 
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TOPICAL TITBITS. 
Brutality during War. 


The War Trials at Tokyo, and elsewhere seem to be a little 
strange. They are in nobody’s interest and certainly not in the 
interest of future peace. We have already given our views on 
the point in a previous article and this is that according to the 
“existing International Law they are not ?legal? As they are 
being supported onthe ground of brutality we shall dilate a 
little on this point giving cur own views as to the real position.’ 

' Brutality is a word and it has ‘its own meaning. It means 
cruelty to the point of excess. Thus murder is one thing. It is 
cruelty unalloyed. But butchery is quite another. “It is cruelty 
to the point of excess. A thousand war prisoners are in jiil. 
You maim each of them by cutting away a part of their body, 
This is a kind of butchery. Millions sleep at night in a city. You 
"by shuttle bombing between Moscow and London murder them 
unawares, This is butchery. Again knowing full well that 
an atom bomb causes havoc you throw one among three million 
"people in a city. This is cruelty to excess. If individuals do 
such’ things they are butchery. But if nations do such things 
during the course of a war are they brutalities or are they not ? 

The old International Law lays down that during war killing 
is legitimate and unneccessary killing is illegal, It does not make 
any ‘distinction between butchery and killing. Indeed such 
distinction during the very course of war is impossible. A nation 
may at best be stigmatised as uncivilised for butchery or brutality 
during the war. But to say that this nation caused excessive 
cruelty and this nation did not requires first a Committee of 
Enquiry which-must be impartial and then if legitimate a trial. 
The present Trials, that is, "Trials for brutalties and illegitimate 
cruelty i in Tokyo and elsewhere are in our opinion arbitrary from 
the International point of view. "They were not preceded by any 
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such court of Enquiry so that relative brutalities might be judged 
and brutalities фиа brutalities might be taken into consideration 
whosoever might have  perpetrated them. Hence such courts 
of justice as these will be treated by future generations of men 
not as courts of justice but merely as courts of polished retribu- 
tion; For he would, indeed, be a bold man who could unhesita- 
tingly say that anything or any human being could commit more 
brutalities than the man or the group of men who took recourse 
to shuttle bombing and to bombing by atom bombs during the 
war. е ‘ 


* * * ж 


Fraudulent Compromise. 


Can a compromise which is proved to be forged ‘and fraudu- . 
lent and on the basis of which a Debt Settlement Board gives an 
award be challenged in a civil court ? The question fell for con- 
sideration recently before one of the ablest Benches of the Calcutta 
High Court. The case unfortunately has not yet been reported. 

It is well-known that section 33 of the B. A. D. Act debars 
suits for debts in civil courts and prescribes that a debtor an 
award based on a debt cannot be challenged in a civil court and 
the procedure for ' displacing such award must be by appeal to 
the appellate officer and thereafter to the District Judge. But 
the section nowhere refers to a forged and fraudulent compro- 
mise and an. award based on such a compromise. Section 9 of 
the Code of Civil Procedure makes some exceptions as to th 
application of the code but a forged and fraudulent compromise 
is not excluded-from its jurisdiction. Nor does any specific 
provision. of the B. А. D. Act refer to the exclusion of an award 
. based on a fraudulent and forged compromise from the jurisdic- 
tion of the Code of Civil Procedure though, awards in general, are 
brought within its purview. Knowing full well ‘the constitution 
and methods of the Boards and seeing that there is here a lacuna 
by which injustice could be avoided, their Lordships (Mr. Justice 
Nasim; Ali and Mr. Justice Mitter) held that irispite of section 33 
.of the B.A.D. Act the Code of Civil Procedure is, applicable to 
such a case and an,award based ona forged and fraudulent .com- 
promise could be challenged іп a court of Law according to .the 
procedure laid down in the.said code. No better justice could іп 
our opinion be done to such a.situation .of fact. .The B.A.D. Act 
thas been badly -administered by. the Boards and .correctives like 
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the judgment. pronounced could cure a good deal of evils caused 
by;the Boards. 


* ' * * +` 


We regret we are unable to agree with the judgment of Mr. 
Justice Gentle and Mr. Justice Ormond in the income tax case 
of Cossimbazar Raj Wards Estate у. The Commissioner of Income 
Тах, Calcutta (т). Their Lordships had to decide a very delicate 
point on a very delicate ground and ought in our opinion to have 
held that the assessment was illegal. The point at issue was 
whether a certain receipt was Capital receipt or Revenue receipt. If 
it was the former it was not taxable. If it was the latter it was, 

Now the facts of the case clearly show that the payment was a 
capital and casual one. There is nothing in the deed to show 
that the payment of one lac of rupees was for any specific 
royalty due to the state. The real value of the royalty would 
„even according to the negotiations between’ the parties, clear from 
evidence, have amounted to two lacs anda half. In a situation 
like this the payment could rightly be regarded not so 
much as a payment for the purchase of the right to relinquish 
Dor as a consideration for the termination of tbe lease as the 
appellants’ advocate Dr. Pal argued but as liquidated damages for 
ап unspecified and undeterminable’ ‘loss. suffered by the Estate 

due to the sudden.termination of the lease which of course was 
within the, rights of the lessee in the particular case. There was 
.no language in the deed of relinquishment to show that what was 
paid was by way of royalty and still both the learned judges 
-returned,to that conclusion. They tried to distinguish between 
athe .Mallet’s case (2) and the present сазе. But on а. proper and 
reasonable interpretation of the ratio decidendi in that case it will 
easily appear.that both the cases stand onthe same ground. Mr. 
"Justice, Ormond thinks that the point of the right to terminate the 
lease made а difference. We respectfully differ from His Lordship. 
' The.payment,of one lac to the Estate by the Lessee was in every 
„sense à compensation as it was in Mallets case (а) and if it was not 
made, the Estate could sue the Lessee for damages. Moreover a 
| broad distinction between a Capital receipt and a Revenue receipt is 
„that, the Capital receipt is по а recurring one but a Revenue receipt 
is. In the present case the receipt was certainly not a recurring one. 
, Again, the.receipt being by its,nature unforeseen, unanticipated and 
« (1) (1945) 59.С. W. N 493. 
(a) (1928) 13 Tax Cases 772. 
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unplanned and not being by way of business, was clearly within 
the exception of section 4(3) (vii) of the Indian Income Tax Act. 
In the present case the receipt inspite of all the winding arguments 
of their Lordships to claas it as revenue receipt was in essence a 
purely casual and nonrecurring one. | 


„+ eS * * 


We regret we cannot agree at all points with the judgment of 
the Hon’ble High Court of Calcutta i in the case of Ramkisseñ Das 
v. Satyachurn (1). 

The case is concerned with the Indian Companies Act and 
some of its provisions. It is also concerned with the interpreta- 
tion of the Articles of Association of the Lothian Jute Mills Ltd., 
a company incorporated under the Indian Companies Act. 

We at once concede that the decisions of their Lordships on 
some points are quite in order. Thus we agree with their Lord- 
ships when they say that the court may notinterfere with day to 
day activities of the company but they can certainly interfere 
where there is illegality and not mere irregularity in the manage- 
. ment. We also agree with their lordships when they say that 
injunction in such cases of illegality are а, necessary measure and 
without such powers in the court there will be regular chaos in 
the management of most'of the companies of India. We frankly 
admire the erudition shown in thé judgment of Mr. Justice 
Macnair and that of Mr. Justice -Gentle on these points. It is 
however difficult for us to agree when their Lordships view the 
provision as to the number and the method of election of directors 
in the articles from a limited angle of vision. The interpretation 
of the articles here is clearly onesided and this for the following 
reasons :— 

(a) Their Lordships might easily read ‘As a rule’ or ‘in general’ 
in Article zog of the Articles of the company and thus accommodate 
Article 126 within it. 

'(b) Throughout the Company Act the words ‘general meeting’ 
mean an ordinary general meeting and not extraordinary general 

` meeting. А | 

(c) The words ‘unless otherwise determined: in a general 
meeting’ is only expanded and es upon in article 126 of ‘the 
company. - 

The judgments of their Lordships raise another very impor- , 
tant question of law and this is ‘Where is the ene ? We do not 


(1) (1945) 50 C. W. N. 310, 
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of course m to its Location or Registered Office. We refer to 
its actual personality. According to the most modern of 
legal -philosophers the personality of the company is composed 
of an aggregate which is an ethical unity. И this view is accepted 
is this personality in the Shareholders as a whole, or in the Direc- 
tors or in the Managing Agents. , At one place one of their Lord- 
: ships is pleased to remark that the company surrendered its 
power to the Directors. At another place they state that the 
company entered into an agreement with the Managing Agents 
Messrs Andrew Yule and Co. At yet another place their Lord- 
ships are pleased to support judgments of some English courts 
where they hold that Directors are not agents of the company in 
the ordinary sense of the term. Where is the company then to 
sue in court in its own interest or to otherwise manage its interest 
in critical or abnor mal situations of fact ? 

Taking the Company Act as a whole we think that inspite of 
contracts with managing agents, inspite of delegation of powers to 
the managing agents їп the Articles which we agree are contracts, 
Ше final and ultimate personality of the company is in the ethical 
will for the time being of all the shareholders for the time being 
and if the majority of them are against a suit in court of Law in 
the interest of the company, the court should, on so finding, not 
allow the suit to proceed. It is a pity that the Company Act 
merely provides for the procedure to sue and not for the right to it. 
If this view of the matter be correct, as we hold it is, the judgments 
of their Lordships will be read as one which has laid more emphasis 
on the procedure than on substantive rights. The general principle 
in the interpretation of company law must be as follows :— 

(a) That Articles cannot override the Memorandum. at 

(b) That neither Articles nor Memorandum can override the 
Company Law as it is. Г 

* (с) That the personality of the Company is in the aggregate 
ethical will of the Shareholders for the time being acting (i) some- 
times independently (ii) sometimes through directors and (iii) 
sometimes again through the managing agents according to the 
contract with the m. 

(d) ‘That the Company surrenders no power’ to the Directors 
but only gives some to the Directors and may withdraw some of 
them specifically by the Articles or by ordinary resolutions there 
being no definite contract between-the company and the directors 
clearly specifying rights and duties even under the present Indian 
Companies Act. 
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(e) That the contract with the managing agents is obligatory 
on the company but where the vital interests of the company are 
concerned and the manazing agents themselves are involved, it ‘is 
not the Managing Director or the Managing Agents that must carry ` 
the matter to court but one or more shareholders representing the 
majority of them. The angle of vision of the judges must here 
be wider and the procedure for ordinary suits through a director 
or a representative of the managing agents must give way to the 
general interest of the company which must be decided by the 
majority of share-holders for the time being on democratic prin- 
ciples. г. 

We are, therefore, of opinion that Dr. Law representing a 
minority was not entitled to sue for the shareholders in the extra- 
ordinary situation as revealed by the case, the personality of the 
company, namely the Lothian Jute Mills Ltd. being for the 
time being in the majority of Shareholders, that the Company as 
such never surrendered any power to the Directors but only gave 
themeand was in a position to withdraw them or to challenge their 
misuse, that the managing agents were removable by a Resolution 
passed by a majority of shareholders according to the procedure 
laid down in the articles and finally that the Company: with its 
ethical will in the shareholders could according to Article тод read 
with Article 126 legally appoint more directors than four by an 
ordinary resolution. . 

While holding this opinion we mean no disrespect to their 
Lordships. Allthat we do is to indicate a different angle of vision, 
which, according to the spirit in which companies are constituted 
and according to the articles in this particular case, appears to us 
to be absolutely valid. 2 


5. C. 
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TOPICAL TITBITS. 
, : $ еланы. S 
| How шапу ‘kinds of interpretation , are there ? Тһе practical 
lawyer will reply ‘Well, only one ang, this is | grammatical interpreta- 
tion according to logic’. 

_ The old jurists however came to, the conclusion after _ practical 
experience: „and observation for many many years ‘that a formulated 
rule of law may be interpreted i in the “following. five ways : 

I. Interpretatio Extensiva, ‘that i is, ‘that kind of interpretation 
in which the sense is made to, be broader than the text of law.’ 

.4, Interpretatio Lata, that is, that, kind of. interpretation in 
„which the text of the: formulated rule is: liberally construed when 
Не text is found to be ambiguous. ;. 

3. . Interpretatio Declarativa, that is, that kind of ‘interpret: 
tion in which the. text and.meaning are taken to be absolutely co- 
extensive. . .. rs 

4- Interpretatio Stricta, that is, ` that kind of interpretation i in 

which the text having been found to be. ambiguous is construed 
very strictly. 
3 5. Interpretatio - Restrictiva, that is, that kind of interpreta- 
.tion in which the meaning of the text is made narrower than the 
text itselfas when, in the law of will, sons are made to mean 
legitimate sons only. _ 

. To these five orthodox methods of, interpretation the great 
jurist Savigny added what he. ` called ‘historical interpretation’, 
.This interpretation is not out ‘of use even now when statutes 
.once repealed are consulted ‘when interpretation of the substi- 
tute provisiona require а careful , ‘consideration under certain special 
situations of fact. 
| Due to the immense complexities "of social and ‘economic 
relations. two more methods of interpretation, have come to the 
field. These are interpretation by. analogy and “interpretation ‘by 
solving an antinomy. The former exists where even after а 
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broad interpretation of the formulated legal rule the meaning of 
the particular rule will not cover the given state of facts and 
still the rule itself is applied in the absence of a separate provision 
to cover the case exactly. The latteris used where a given state 
of facts will be fitted equally to two possible meanings of a par- 
ticular rule of law even after the rule has been very strictly ` cons- 
trued. In fact analogy is used only where there is no legal rule to 
apply to the situation of fact, that is for what the great jurist Alvarez 
calls Unprovided Cases and antinomy is very seldom required. 


Of late, however, yet another method of interpretation has come 
into vogue. This is due to the real and ultimate function of 
interpretation itself being conceived of in a different way. The 
function of interpretation according to among the most modern 
jurists of high reputation is 


То aid the evolution of institutions in the direction in which 
social phenomena are impelling them, solving new cases that arise in 
harmony with that evolution. ( Alvarez, Methods for Codes. ) 


If this position be accepted, as it must ultimately be, and if 
the function of interpretation be not merely to see the words of 
law and to apply them as they are to facts but, in the words of 
Mr. Justice D. N. Mitter, (as he then was) of the Calcutta High 
Court, to impress the public that justice is being done, then we 
must consider an additional method of interpretation. When the 
function itself changes, the method also must. Or at least there 
must, in the interest of human evolution, be a supplementary 
method of interpretation. 


This method has already been drawn into the field by 
Alexandre Alvarez, one of the most famous juridical thinkers of 
the twentieth century. Не calls it Projection which is a mathe- 
matical term. The process here in interpreting the statute is 
different and itis meant for unprovided or imperfectly provided 
situations of fact in which a legal rule must be applied by the 
Court. It consists in projecting the legal concept on which the 
formulated legal rule stands upon the new and unprovided situa- 
tions of fact and to extend it legitimately as farag it ought to go 
in the hghtof newly born situations of fact and *quite in accor 
dance with the evolution of institutions. It may be called a kind 
of Interpretation by extension. But projection though it in- 
volves extension is something ` more. And this is due to the 
following two reasons ;— sp Tas 
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а. Interpretation by extension means extension of the mean- 
ing of the words according to logical. rules whilé Projection isa 
more dynamic process which takes the legal coricept on which the 
legal rule is based into consideration and would sp:ead it over some 
new and 1 unprovided cases 

b. · Projection takes Evolution and growth of social facts into | 
considération. ` Extension of- the mere meaning of words cannot go 
so far as that. 


High Court Procedure. 


The great ‘poet Shakespeare complained of Law’s, delay through | 
one of his most famous characters. . It isa pity that this scourge of 
delay continues even in the 20th century almost everywhere in 
the British. system of. administration of Law and particularly i in 
India. 

Every one knows what dich delay means to, society in general 
and to individuals. It keeps individual rights in abeyance and the 
litigant in doubt about his fate. It helps chicanery and manipula- 
tion which diverts justice. It costs the public -much more than if 
speedy justice were possible. Ina ‘word, it causes justice to be 
distilled to society not in a speedy flow but drop by drop in uneasy . 
succession ‘so that even justice ‘itself’ does not appear to be so in 
the long run and in most cases loses its own value. Such a course 
is hardly desirable. ` 

- One reason for this unhappy state of affairs of course is that the 
‘British system of justice pays undue importance to case law and 
precedents. We. shall not however discuss this point in this contri-. 
bution. The’ other reason ix that the procedure through, which 
justice is meted out to litigants takes an unusually long time. We 
shall deal only. with this. 

- So fas as the procedure in the Munsif’s Court and the first 

. appellate Court is concerned the time, taken i is not very long. The 

procedure is simple though it may be made simpler still. But the , 

procedure i in our. High Courts is too long, ‘and this in our opinion 
may be véry much simplified. 
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The first step to solve the question is to increase the number of 
Benches, in fact, to double it by recruitment. The pay of the High 
Court Judges may be reduced a little and to make the post attrac- 
tive, the pay may be made free of income tax by a special legisla- 
tion. This step will not only dispose of the. cases pending for 
years but will also yield speedy justice to future litigants. Qualities 
of Judges now-a- days are not always very high. And the Bars, 
even in-their present condition can supply a very large number of 
Judges of the class now functioning from those high positions, 

The second step may be with regard to procedure properly so- 
called. In both the lower Courts papers of cases are not printed. 
We suggest that in all cases below five thousand paper books should 
not be printed in the High Court also but thata summary of the 
cases ina typed form should be placed by each party from its own 
point of view before the Bench and the cases should then be argued 
on the records to be previously and thoroughly studied by the 
advocates on both sides. The method in which Judges now dispose 
of appeals will easily justify such a procedure. If the District Courts 
can do without printing the papers there should be little reason why 
the High Court should not be able to do it at least for cases below 
five thousand. р 

The next step we suggest is with regard to the admission of 
appeals. Ifsteps are taken for quick justice by appointing more 
Judges, we see no reason why all second appeals should not be 
automatically admitted without a first hearing. In fact late Mr. 
Justice O’Kinealy used to do so in his time. Such admission and also 
the automatic admission of revisions without a first hearing may in- 
crease the quantity of work to be done by the Judges by compelling 
more full hearings but it will surely simplify procedure as a whole. 

The next step we suggest is with regard to the Lawazima matters. 
Our suggestion is that all Lawazima matters should be taken up by 
a Judge and not by the Registrar as at present and in some cases 
there should be an appeal to a Bench from his decisions. This will 
reduce the duty of the Registrar and will give him more time to 
exercise his disciplinary and guiding superintendence over the whole 
field of procedure. 

So far as the Daily List is concerned our suggestion is that the 
procedure of the lower Çourts in this respect should be adopted in 
toto. The Judges from’ the Bench should fix up the next day of 
hearing and as clients themselves very often do not come to High 
Court this arrangement may be made with the least possible diffi- 
culty. Ifthe principle of more liberal admission is ү апа 
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more. Judges. appointed, - the. necessity, for daily. or monthly. Cause 
lists will not be very much felt. 

So far as the Original Side is concerned the procedure should 
exactly'imitate the procedure of the Münsiffs- Court. . Justice is 
the main'thing and procedure is merely an-adjunct toit, We do 


not therefore. see any necessity of -printing "paper : books for the. 


Original Side .саѕев. If the.Court or higher authorities think that a 
paraphernalia of ‘solicitors or officials or printers must be fed and 
the show of justice must be more important than the quick dispen- 
sation of it, we bave nothing to say. If however the substance is 
to-be looked to, we would suggest that each Original Side Bench 
should consist of two Judges. and much of the procedural complexi: 
ties should be, alowed to disappear. 

. Criminal appeals and revisions should, in Qur opinion, have 
absolutely free admission. It is wellknown that Criminal Justice in 
the lowest Court is not unoften vitiated by police methods and 
police interference and the desire of the lower Magistrates to please 
some executive heads. The District Judge curbs this but he, too, 
is sometimes on terms of hobnobbing with the Superintendent of 
Police. Such being the case the High Court will do nothing but 
justice if it freely admits criminal revisions and appeals and takes a 
liberal attitude inthe matter of bails. Аз it is our High Courts 
assume that the police system of India is almost as good as that of 
England, which is far from being the case. 


5. С. 





| С NOTES ОЕ ‘CASES. em 
“Narayanan Nambudripad : 2. Beepattumma, 


Landlord and tenant—Suit to enforce, payment of "rent payable å in 
ind —Landlord, if entitled to ж market price of paddy as 
=. on the date of suit. + 
Held, per Leach, C. Г, Rao and Rasy, 7, . :— | 
' Where rent is payable in kind and the landlord is  suing to 


enforce payment of rent, ` he must “accept the ‘prite ruling on the, 
date when the paddy should have been delivered to him and is not. 


entitled to demand" at the market pas of paddy una on the ene 
of the- institution of Ње suit. ^ 
B. Re 


10% 
[1946] М. L. J. 400. 


10% 


1945. 
“we 


LL.R 24 Pat. 
781 F. B. 
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Myneni Pundarikakshayya v. Kondamudi Sreoramulu. 


Hindu Law—Minor—De facto guardian —Right to borrow for 
necessary purpose—If competent to execute promissory note $0 as 
to bind minors estate. 


Held, per Leach, C. J., Rao ani Rajamannar, J]. :— 
', A person who without lawful authority takes upon himself the" 


' management of the estate of a Hindu minor, commonly referred 


to as a de facto guardian, cannot in law execute a promissory note 
in the name of the minor, even though the money was borrowed 
for a necessary purpose, and thereby bind the minor’s estate. It is 
one thing for a de facto guardian to borrow money for a necessary 
purpose and quite another thing to sign a negotiable instrument on 
the minor’s behalf ; a power to borrow does notin itself imply a 
power to execute a negotiable instrument in resnect of the debt. 


B. К. 


Mahadeo Prasad о. King-Emperor. 


Defence of India Rules 1939, Rule 119, significance and scope of— 

Cotton Cloth and Yarn (Control) Order 1943 published in India 

‚ Gasetts—Defence of India Act, 1939 (Act XXXV of 1939), 

section 2(т). 

Mahadeo, a wholesale cloth merchant sold some pieces of cloth 
to Iswar Singh a retail-dealer at a price more than ten per cent of 
the mill price contravening the provisions of clauses 12(4) and та(т) 
of the control order. He was convicted under rule 8r clause 4 of 
the Defence of India Rules and sentenced to undergo rigorous 
imprisonment for three months and to pay a fine of Rs. 5:0. 


On application for revision onthe ground that publication of 
the Control Order in the Gazette of India was not best adapted for 
informing persons whom the order concerns, it was referred to 


_ Division Bench which referred the matter to Full Bench : 
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Held [per Fas? AH, C. Jọ, Agarwala, Manohar Lal, Shearer 
апа Sinka, //.]—that tbe publication of the Cotton Cloth and Yarn 
Control Order 1943 which is essential under the Rule ттд of the 
Defence of India Rules in an: fficial publication viz. inthe Gazette 
of India where all statutory rules and orders are published normally 
and usually, was sufficient compliance with the requirements of 
Rule 119. 


Kamta Prosad v. King-Emperor (1) overruled. 
$, C. 
(1) [1945] Pat, W. N. 374. 


Government of the Province of Bombay v Inchaya 
and Another. 


The Criminal Procedure Amendment Act (XXVI of 1943)— 
Amended section 411A. of the Criminal Procedure Code (Act V of 
1898) -Powers of the’ High Court to hear appeals from Jury 
trials in the High Court.of Sessions— Verdict of ths Jury not to be 
lightly interfered with. 

Inchaya and another were charged with committing murder 
causing the death of Mahadeo and were acquitted in the trial at 
the fifth criminal Session of 1943 before Chagla, J. and Special Jury. 
On appealby the Government after receiving certificate from the 
Hon'ble Judge : 

Held [per Divatia, Lokur and Weston, 7.]|—that though wide 
powers of interference are given by amended section 411A of the 
Code yet the Court of Appeal is not bound to exercise those powers 
indiscriminately in every case, ihat the provisions of section 307 
afford a useful analogy to those of section 41А and the Appellate 
Court has to act on same considerations under section 41rA as 


under section 307 and that the appellate Court should be- slow 


to interfere when the jury has unanimously disbelieved the witnesses 
whose testimony is not beyond criticism. 
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Karanamurthi Thevar v. Ramanatha Thevar. 

Indian Limitation Act (IX of 1908) Schedule 1 Articles бз and 120— 
Claim by real owner against benamdar—Artitle 120 applicable. 
The following point of law was for decision before the Full 

Bench. ; ` 

In а claim by the real owner against а benamdar for recovery 

of the amounts received by him on behalf of the real owner, . 


‘whether Article 62 or Article r20 of the Indian Limitation Act 


applies : 

Held [per Leach, C. J, Lakshmana Rao and Жотам 
Ayyar, 77.\—that Article 120 and not Article 62 of the Limitation 
Act applies to a claim by the real owner against a benamidar for the 
recovery of amounts received by the benamidar for and on behalf of 
the real owner and that the benamidar is in the position of a trustee 
in respect of such moneys and the claim against him is an equitable 
one. "i 
8. C. 





Emperor v. Manohar. 
Confession —Retraction— Value. 

.Ram Devi, a widow of loose character, wrote to the District 
Magistrate and the Superintendent of Police alleging that her 
husband's younger brother's son Manohar and his relatives threa- 
tened to kill her. On enquiry the police report confirmed her 
allegation and Manohar and others were served with notice to show 
cause why they should not give security for their good behaviour. 
In the meanwhile Ram Devi was murdered and Manohar made a 
confession of having murdered her with the assistance of other 
persons which he subsequently retracted. Manohar was sentenced 
to death under section 302 of the Indian Penal Code by the Sessions 
Judge. On a reference to Division Bench for confirmation : 

Held [per Walli-ullah and Bennett, /7.]-—that on a clear and 
unequivocal confession by a person almost boasting of his crime, 
itis not unreasonable to conclude that the confession is probably 
true and that a confession must be accepted in its entirety so far as 
it affects the person making it. 

King-Emperor ү. Mukund Mes and . Ragga v v. ME @) 
referred to. 

5. C. 
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THE HINDU MARRIED WOMEN’S RIGHT TO SEPARATE 
RESIDENCE AND MAINTENANCE ACT 1946.* -` 


[Received the assent of the Governor General on the 23rd April 1946.] 


Act No. XIX of 1946. 


An Act to give Hindu married women a right to separate resi- 
dence and maintenance under certain circumstances. 

Whereas it is expedient to provide for the right to separate 
residence and maintenance under certain circumstances in the case 
of Hindu married women ; 

It is hereby enacted as follows :— 

т. (1) This Act шау be called the Hindu Married Women's 
Right to Separate ‘Residence and Maintenance Act, 1946. - (2) It 
applies to the whole of British India. - : "sy 

a. Notwithstanding any custom or law to the contrary a Hindu 
married- woman shall be entitled to separate residence and 


maintenance-from her husband on one. or more of the following 


grounds, namely :— 


`- (1) if he is suffering from апу loathsome disease not contracted ~ 


from her ; Бе 5 


а) if he is guilty of such cruelty towards her as renders it 


unsafe or undesirable for her to live with him;. `$ 


`-(3) if he is guilty of desertion, that is to say, of азоо һег 
without her consent or against her wish ; 


(4) if he marries again ; : 

(5) if he ceases to be a Hindu. by conversion: to another 
religion ; 

(6) if he keeps a concubine in the house or babitu resides 
with a concubine ; : ; 


-*Published Jn the Gazette of India, Part IV, dated the 4th May, 1946.. | 


Short title and 
extent. 


Grounds for claim- 

ing separate resi- 

dence and main- 
tenance, 
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(7) for any other justifiable cause ; 
Provided that a Hindu married woman shall not be 


to separate- residence and maintenance from her husba 
-is unchaste or ceases to be a Hindu by change to another 


or fails without sufficient cause to comply with a decree o! 
petent Court for the restitution of conjugal rights. 

3. When allowing a claim for separate residence a 
tenance under section 2, the Court shall determine the 
to be paid by the husband to the wife therefor, and in 
shall have regard to the social standing of the parties 
extent of the husband’s means. | 


TOPICAL TITBITS. | 
Prafulla Chandra v. Panchanan (81 C. L.J. т.) 


Much as we admire the judgments of Mr. Justice’ Ak 
Mr. Justice Chakravartti in the revision case of Prafulla 
v. Panchanan, we cannot but point out that we would | 
happy if the judgment of Mr. Justice Akram was a lil 
elaborate, and that of Mr. Justice Chakravartti would havı 
a little more minutely section 3 of the Indian Arbitration . 
with the First Schedule to the Act which is attached to it. 

Section 3 of the Act which is made applicable to th 
case by section 25 lays down: . 

“ An arbitration agreement, unless a different intenti 
pressed therein shall be deemed to include the provision 
in the First Schedule in so íar as they are applicabl 
reference. ” i А 

And the relevant clauses of the schedule to which теі 
made are as follows : 

“ Clause 7—The award shall be final and binding on tt 
and persons claiming under them respectively. j 

Clause 6—The párties-to Не. reference and: alb persot 
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ng. under them shall subject to the; provisions of any law for the 
ime being:in force submit. tovbe. examined by the Arbitrators: or 
Jmpire .on- oath :or- affirmation: in relation . to the matters in 
Lfference and shall subject as aforesaid produce before the arbi- 
ratord or umpire all books, deéds, papers, accounts, writings and 
locument&'within their possession or power respectively, which 
nay^be required or called for. and do allotber things which 
luring шешсе on the reference, -the arbitrators or umpire 
may require. ” - 

. So that when an award fies actually. been made it is final and 
dinding.on the parties and no compromise made thereafter can 
шде? the.law.be.taken into consideration and if any compromise 
s.cóme to before. the arbitrators give.their award, it must :be 
xaced.as а writing.or document before the arbitrators. for their 
sonsideration and not before the -court which: has made .the 
'eference. 

So, too, much as we appreciate the force of the following 
vords of Mr. Justice Chakravartti. 

‘A suit із buta dispute, the function of the court is but to 
lecide it and an arbitration is but an alternate machinery of 
lecision’, 
nd their implications, we cannot but remark at the same time 
hat once a situation is entirely covered up by the enacted pro- 
isions of the legislature, the field of discretion for the judges is 
lefinitely -idelimited. - In the present ‘case the compromise was 
itempted long after the award was formally submitted before.the 
sourt; the date.of the-submission оѓ. ће award’ being зоіћ. April, 
:94$, and-that. of the -compromise effected. in this case being 
‘6th July, 1945,80 that according» to’ very words- of. section 3 
ead, with the Schedule I -clause 7 the plaintiff-was entirely out of 
court at.that.date with a compromise- even if it were-completed. 
‘Our respectful contention is: further strengthened. by- section 
'3(2) of the Act which lays down as follows :— 

“ Wzere amatter is reférred to’ arbitration, the court .shall not 
ave іп №6 manner and, bd the -extentoprovided: in this Act deal with 
uch matter-in the suit. БИР 
~ The manner.and the. -extent-are.delimited by cenili sections 
f the Indian Arbitration „Асі itself, апа. nowhere із it.said :that 
ompromise-effected after:the award with reference to the matter 
1..dispüte. has:. been. formally. filed. before the court, will be 
lowed: to!be „жш Accu M 3а. of’ the Act very definitely 


iySi—.: 
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‘Notwithstanding any 1: 

nor shall any arbitration a 

‘ded, modified or in any w: 
this Act. . 

The words Notwithst 
Force, we respectfully con 
provision of the Code of C 
ment modification or ‘affec 
by arbitration is concerne 
much further than that. ' 
itself even where no real: 
judgments of their Lords 
thought on which they are 
Chakravartti do not appe 
statutory provisions, and | 
obiter. 


Isa strike legal? ТІ 
" answer.- : 

The word Strike has a 
‘Giving a blow or causing : 
we tisé the word Strike in 
factories or administration, 
not ро. It remains. Onl 
It is not done by an Act 
omission, 

According to the Indi: 
‘culpable or criminal but so 
that a murderer is hiding i 

` the law prescribes a punis 
an offender who is about tc 
"omission under certain cin 
there is no section in the P 
mere omission to work 
appointment. There is of c 


tT q4—------—-.. 0 wn ew aa rr 


» public be blind to the general interest and support 
of people whose notoriety is sufficiently well-known. It 
to be without the province of legislature to stop such 
nd vandalism and tyranny in the name of strikes, 
annot, however, be said in connection with industrial 
In most of them there is a very limited scope for bribe 
est receipts. Daily workers are often hard hit for want 
nd medical treatment and when a Mill or factory can 
Xy, they may legitimately go on strike for the increment 
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When leaving the house he will sublet it retaining his name and 


get something out of it. Still, the landlord cannot re-enter. He : 


will not allow the landlord to sell the house at its proper value 
as he will sit tight on his new rights which means that the house 
will not fetch its due value. If the legislature decides to be 
purposely cruel to a set of citizens who had the misfortune to 


own some houses we have nothing to say. But if there-is any-. 


thing like justice and propriety and if we are to respect it, the 
legislature should without delay delimit its provisions of tyranny 
and dispassionately decide how far in fairness it should restrain 
the legitimate rights of -ownership of the proprietors many of 
whom have invested money earned with their blood fer the pur- 


chase of these houses or for building them. Where decent 


adjustment of rights is possible, indecent encroachments should 
certainly not be allowed to have a free play. We wonder at the 
patience of the landlords particularly those of Calcutta. It is high 
time that they should combine and ventilate their grievances in 
some concrete forms. ў 

Again, will it benefit snybody if bulding of houses be 


discouraged- at. Calcutta? The city is already ` highly com 


gested. 
8. C = 


NOTES OF CASES. 


Jagannath Sowoear v. S. V. Sripathibabu Naidu. 


Mortgagee in possession—Failure to pay surplus in hand to mort- 
gagor— Liability to pay interest—Court’s power unfettered in 
granting the rate of interest—Indian Trusts Act (П of. 1662), 
section 23— Civil Procedure Code (Act V of 1908), section 34. 


Held, per Leach, C. J. and Yahya, J. : — 


Where a.mortgagee in possession of the mortgaged properties 
retains in his hand from collection. a surplus after meeting his dues 
under the mortgage and fails to pay the same to ‘the mortgagor 


he is liable to pay interest to the mortgagor оп such surplus, А 


Court of equity has full power to direct interest to be paid on 
collections which have been wrongly withheld by a mortgagee in 


possession. There із a special relationship existing between a . 


mortgagee in possession and the mortgagor, and the indebtedness 
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on the part of the mortgagee to his mortgagor is not a.debtat- 
common law. In awarding interest in such cases the Court has - 
discretion to fix a higher rate of interest than six per cent. per - 
annum if it considers it proper to d) so. Section 23 of the Indian . 
Trusts Act allows such a power to the Court. Under section 34 of 
the Code of Civil Procedure also the discretion of the Court is not | 
fettered except that it cannot grant interest on costs at a higher rate , 
than six per cent. ES " 
QR 3 as 


Ramalingam v. Venkatathalam. - 
Minor— Decree. against—Guardian’s gross Е to set 
aside decree on the ground of. 


Held, per Leach, C. J. and Yahya, J. — : 

, A minor can sue to set aside ·а decree passed against him ina 
‘suit, not only on the ground of fraud or collusion, but also on the 
ground of gross negligence on the part of his guardian in the 
conduct of the suit. Where, however, the pleader on behalf of the- 
minor failed in raising objection t» the frame of the suit filed against . 
the minor, while there was a conflict of decision on the point, » 
he was not grossly negligent. As the pleader was not grossly 
negligent, it cannot in any event be said that the guardian was ° 
grossly negligent. 

B. B, 

In re T. S. Swaminathan and another. 

Code of Criminal Procedure (Act V of 1898), section 197 —Sanition 
of prosecution by His Excellency the Governor in the exercise of 
his individual judgment— Mode of proof. 

Held, per Wordsworth and Shahabuddin, y. — 

The contention that the only way in which a sanction under 


.section 197 of the Code of Criminal Procedure can be proved is 


to examine the Governor. himself to speak to the exercise of his 
individual judgment is ill-founded. When once the Secretary to 
the Government under the orders of His Excellency certifies that 
His Excellency has accorded sanction under section 197- of 
the Code of Criminal Procedure, that is a sufficient proof that His 
Excellency has sanctioned the prosecution in the exercise of his 
individual judgment as prescribed in that section, . in the absence of 
any evidence to the contrary. 

B. R. i : $ z 
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(^ ` .' TOPICAL TITBITS. 
The Cabinet Mission 
‘Our iedders must have by this time read the proposals of the 
Cabinet, Mission for the Independence of India. ' They must have- 
also. Бопе “through many criticisms of the same. ` Ме shall not 
- dilate on them.” It will however be worth while to view: it and to 
review them from some new points of view. ' : 
From the Tegal point of view the proposals, | it must "ba said, 


› are not fitly drafted: _ Instead of giving reasons for not conceding ' 


` Pakistan, the’ Mission should have, in’ the way of’ ‘the Legislator, 


proceeded | to embody their proposals in legislative form. Their _ 


not doing this detracts from the’ forms of the" proposals though 
not from the merits. Thus instead’ of putting in'the middle {һе * 
1eásons for tiot dividing India” аз ће League ‘desired they should - 


T^: have porum a8 a preamble or a preliminary point. The docu- 


""fnent, “as as- Mahàtma ` ‘Gandhi calls - if, is’ brave ` and a good 


promissory note from a. powerful ` “party but its provisions 'fsome- ^ 


tinies overlap во Шай. When the sectíons are" read in their due. 
-conneclion ’ some cénflicts” arise. Thus while it. concedes full 


rights, to the Constituent Assembly for the ‘formation of ‘the New '' 


a Indian Cónstitutióri, it puts limitation’ as to when they may grant 


£ 
-: 


in a way different. ‘from the one cuggested by ‘the Mission. Again, 
the provision as to the rights ‘of Minorities required more words 
and fundamental rights should have been more ‘concretely defined 
and delimited, f 


From the political аа démocratié point of view the soos 


are. Very. well diaíted. “The “Mission sées. "either Pakistan nor 
Hindusthan. 'It'sees only one “Нап” from the’ political point 
of view and divides it into three- ‘groups for’ convenience. Thus ~. 


Bengal i isa League Province and Assam is hot ав ihe last election "b 


has shown. They are ‘grouped . togetlier. " Sind is'a League Pro: 
vince though ; with much attenuation and “at great risks but “the- 


t 


-Punjab and the North: "Western Provinces are Union and’ Congress - — - 


.Provinces. Still” they _ are grouped together. As for the giant 


unit À at the "middle with more than thirty crores ~ -of citizens of > 


India i it is entirely congress. ' Bombay, Madras, C. P., Bihar and ` “= 


Orissa are ‘grouped | together” not “leaving out even U. P. which * 
could. be г grouped with the Punjab" and N. W, F. Provinces. From ~ 


the politica point of view theréfore. the Cabinet Mission gives - „л 


nos = * 


EAS feo 08 $t 2, 
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æ * * d * * 
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not even the shadow of Pakistan . to the аслида d 
minded Muslims of India. On the other hand it divides them 
with what might be called a gigantic Hindusthan consisting of more 
than three-hundred million Hindus. | ` 

From the Orthodox or Communal point of view the Cabinet 
‘Mission gives both Hindusthan and Pakistan in their proposals. 
Or rather it gives a gigantic Hindusthan with two Pakistan 
wings. The left wing consists of a majority of Muslims. So 
does the right wing. Ви the truth, here, too, is that about fifty 


‚рег cent population of the right wing, we mean Bengal and 


Assam is non-muslim so that this wing is well balanced and will | 
not be of much help to rank communalists whether Hindus or 
Muslims. The left wing contains more than one crore of general 
Hindus and forty lakhs of weather-tanned Sikhs who from the 
military point of view can defy the Devil himself. So, here too, 
the moiety Pakisthan will appeal to be conceded with a good deal 


‘of attenuation. 


The truth is that the, days of communalism and com- 
munalists are gone and the. Cabinet Mission coming from a 
Labour government could not but recognise it in actual politics, 
The great wave of Nationalism sees Muslims and Hindus as 


„citizens and the new power that will soon be on the ascendant 


namely the wave of communism will easily roll al) into one. And 
that day communalists of all type will stand utterly condemned. 
: * * * # СО” 


p Ballygunj Bank Ltd. v. Commissioner of Income Tux. . 

We regret we have to commenta little unfavourably on the | 
decision of the Honble Mr. Justice Gentle and The Honble Mr. 
Justice Ormond in the Income Tax appeal Ballygunj Bank Ltd. v. 
Commissioner of Income Tax reported in 50 С, W, N. page 599 
апа іп 8: C. L, J. page 94. We do not differ from their lordships 
when they say that they are bound by the decision of.the three 


` judges in the case of Zhe Commercial Properties (I. L. R, 55 Calc. 


page 1057), that is, that in the matter of the ownership of the houses ^ 


. and assessment on such ownership, a company and an individual 


stands on the same ground. But the real question in the instant case 


‚ was not simply that. The real question was whether the Assessee, ^ 


- under the circumstances, was the owner of the buildings at all. 


Now ownership is a conception of jurisprudence and it has some 
characteristics of its own. It consists of Jus Fruendi, Jus Utendi, ' 


. Јов Abutendi and Jus Aliendi, In the instant case the one 


primary element of ownership namely the right to transfer or 
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destroy the building at will was not. with: the bank. They built 
the structures under certain restrictive conditions under the 
owner, were to use them for a term. of years under certain - condi- 
tions and then to desert them or forfeit thus compulsorily under 
the very terms of the lease. Further, their lordships themselves 
admit that they were a corporation doing business, that is, busi- 
ness with buildings and their income. In such a situation of 
fact and contract, the assessees. ought not to have been taxed 
under section 9 of the Indian Income Tax Act. They were of 
course taxable under section ro of the Income Тах. Act on the 
rents they received by way of business. For what they in subs 
tance did had much more to do with business in the real sense of 
the term than with any ownership whether qualified or full. 

Again, the Income Tax Act.is a taxing statute and as such 
cannot.be liberally construed according to very high authorities. 
The word ‘owner’ in section 9 could more. fairly be interpreted 
to mean ‘full owner’ and the decision from this point of view could 
as fairly, if not more fairly, be in favour of the Assessee Bank. : 

- EE S. C 





THE POSITION OF CONSENT IN THE INDIAN 
Р CONTRACT ACT. ©“ 
BY: a | 
' Sanjib Chaudhuri M.A. B.L 2 

Consent has а distinct position in the Indiar Contract Act. 
It is one of the four essential elements that make contract of agree- 
ments, the other three being (a) competency (b) lawful consideration 
(c) lawful object. Thus the first part of section то of the Indian 
Contract Act runs as follows:— ` : . : 

“All agreements are contracts if they are made by the free 
consent of parties competent to contract for a lawful considera- 
tion and with a lawful object and are not hereby expressly declared 
to be void ” | | | е oa 

We shall not enter in this contribution into the questions of 
cap city, consideration and object. ` We shall deal ‘only with the 
element of consent. | Е 5n 

In order to make agreement of a contract the consent on which 
the agreement is based or in other words the consent by which 
agreement is backed and sustained must be Free. The concept 
of Freedom we shall assume, includes the concept of Reality so 
that a free Consent includes a real consent also. This. will be 
evident from section ао of the Act. f К 
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Now the question is when îs a consent Free? The Indian 
Contract Act expressly lays down five elements which go to make 
Consent unfree or-vitiated. These elements are (i) Coercion (ii) 
Undue influence (iii) Fraud (iv) Misrepresentation (v) Mistake. Ifa 
consent is induced or brought about by any one of these five 
elements, the. agreement, even if effected, is not Enforceable At 
Law and therefore is not a contract at all according’ to section то 
of the Indian Contract Act. The element of consent constituting 
the Agreement being vitiated the agreement itself is vitiated. 

So far the Indian Contract Act is consistent. When, however, 
it defines the words Coercion, Undue Influence, Fraud, Misre 
presenatation and Mistake, the Act cannot maintain this high 
level of consistency. The three words Consent, Agreement and 
Contract have each a meaning of its own. They cannot and ought 
not to be confused and the gradation from consent to agreement and 
from agreement to-contract must be scrupulously maintained. 
This the Act unfortunately fails to do. 

We shall take up each of the factors that vitiate’ Free Consent 
one after another. We must apply them to Consent and not to 
Agreement.or Contract. . For the purposes of the interpretation 
of the Statute which is the Indian Contract Act we must be as 
exact as possible. And if the Legislature after having duly 
attached each of the five separate elements (i) Coercion (ii) Undue 
Influence (iii) Fraud (iv) Misrepresentation (v) Mistake to the con- 
c2pt of Consent inadvertently transfers all or any one of them to 
Agreement or Contract, we must hold that it has not exercised 
its function as exactly and accurately as it ought to have 
done. | | | 

So far as section rg dealing with Coercion is concerned we 

_ think the Legislature has accurately defined the word coercion, 
Coercion is an act and this act consists in committing or threa- 
tening to commit or do something which is absolutely illegal, nay, 
even punishable under the Penal Code. If consent is given to 
.& contract under an illegal and ‘punishable threat, 716 cannot 
be free. So that the element of Consent in the Agreement 
is vitiated. and the agreement cannot amount in law to a 
‘Contract. S 7 

„ Likewise the concept of undue influence is welldefined but when 
: the Legislature goes to attach it to Contract and not to consent it 

| _ deviates from the point. Section 16 of the Indian Contract Act 

commences as follows :—— : ` : 
“А contract is said to be induced by Undue Influence where 


4 r 
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the rélations subsisting betwéen the parties are such that one of 
the parties is in a position’ to dominate the will of the other 
: and uses that position to obtain an unfair advantage over the other.” 

We cannot quite follow why instead of.saying ‘a Consent is 
said to be'induced Бу. Undue Influence: the Legislature’ says а 
Contract is said to be induced..............? The Lawmaker here is 
dealing with the specific concept of Consent and not with the 
concept of Contract. And contract needs more elements than 
‘Free Consent. “So that his use. of the word -Contract where he 

Á ought to-have used the word Consentis not.so happy. No doubt 
if consent is vitiated by Undue Influence the agreement’ ын апа 
therefore the contract falls. also. - 

But if уе say, as the Legislature does, that The Contract is 
said to-be vitiated’ the word undue influence may run to qualify 
‘not only: the concept of consent- but the concept of consideration 
‘and the concept of object-also. 7 2 

We now pass.on .to-:sec*ion т] ‘defining Fraud. Fraud con- 
: sists of a series of Acts. .They are five in: number and -each -one 
of them is an Act. « According to’ the ‘tenor of ‘section to which 
lays down when Consent is all right and when it is vitiated, these 
acts constituting Fraud, we mean each one of them, should go 
to affect Consent and not Contract though they will finally and 

~ ultimately affect Contract also. Thus.rwhen the Legislature says 
in section r7 ‘Fraud means and includes апу оѓ the following acts 
* committed by a party to a Contact" we are. not.a little confused. 
The sequence of ideas is not maintained :and the legislature does 
not express its mind as accurately as it ought to. What it ought to 
have said is Fraud means and includes ha of the .following acts 
committed-by а party:to. Consent. T. . ' 
ТЬе whole section in that case-could have stood as follows :— 
Fraud means and' includes any of the following ,acts committed 
"by a party to a consent or with. his- connivance or.by his agent 
with intent to deceive another party. thereto or his agent to induce 
‘him-to give his-consent to.the agreement. .The reader here will 
- kindly note that the first/part of the definition of Fraud in the 
Indian Conttact Act is as follows :— i 
`` Fraud means-and includes any of the. following Acts pointed 
* буа party toa contract or with, his connivance-or by his- agent 
With intent to deceive another party thereto or his agent or to 
‘induce him to enter into the contract. І , 
Our contention is that. the element. of Deception in Fraud 
leads to an inducement to give consent to the agreement. It doeg 
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not run directly or immediately to Contract as such although it 
may and will affect the contract ultimately. 

We now pass onto the fourth factor that vitiates Consent. 
It is Misrepresentation and this word is defined in section 18 of the 
Indian Contract Act. The section commences as follows :— 

Misrepresentatton means and includes (i) positive assertion...... 
(ii) any breach of duty....-... (iii) RUE а party...... ... to make a 
mistake and so on. ' 3 

Thus misrepresentation also consists of acts, Verbal Acts and 
Real Acts. Real Acts are some breaches of duty in clause (2). 
And Verbal Acts are some assertions vide clause (1) and some 
kind of misleading pressmably, by words -vide clause (3) All 
these may affect Consent and make it unfree. And all vitiated 
consent aft cts agreements and ultimately the contract itself. 

The fifth element that vitiates Consent is mistake of Fact as 
distinguished from a mistake of Law. “We find this in section 20 of 
the Act. The arrangement may be questioned and with it the 
section itself. The section could well be section rg being in fact 
one of the elements that vitia'e Consent vide section 14. It could 
very well stand thus : 

Where both the parties to an agreement are under a mistake as 
to a matter of fact essential’ to the agreement, the Consent Given 
For Making The Agreement is not free in law. ; 

The subject in the hands of the Legislator is consent and he is 
dealing with the question as to when consent is free and when it is 
not according to law. He has however unwittingly w ndered into 
fresh ‘fields and pastures new’ without making his мез in any way 
the clearer for it. - 

We do not say that the Tadian Contract Act has been unfairly 
administered on account of this defect in the arrangement or draft- 
ing of the Statute. What we do say is that the Legislature has not 
been consistent where it could be so. This will also appear from 
the arrangement of contracts that are voidable and void. 

Section 10 says that all agreements are contracts if they are 
made by the Free Consent of parties. We leave the other elements 
out of our consideration for the present. So that if the consent 
behind agreement is vitiated the agreement does not amount to a 
Contract Section 19 however says that such agreements are con- 
tracts. Only they are -yoidable at the option of the party whose 
consent was caused by coercion, fraud or misrepresentation. Thus 
the language of section ro is not quis consistent ims that of | 
sect ion 19. 
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Again section 10 of the ‘Act, as already stated, makes Free 
Consent essential for the purpose of making Contract out of an 
agreement. There is no free consent where consent is vitiated by 
Undue Influence or by Mistake. So that in both these cases the 
agreement does not at -all amount to a Contract. Section 19A 
however says that an agreement vitiated by bad consent is a con- 
tract all the same but that it is voidable on cértain testorations and 
reinstatements. Section 20 is more consistent with section ro. It 
makes agreements made by consent vitiated by mistake of Fact 
absolutely void. Section то, therefore, if read with section 14 will 
not support the language used in sections 19, 19A. Ав we-have 
already stated section 20 is much less objectionable from this point 
of view though it could be made more specific in such language as 
follows :— ' 

When parties to an agreement give consent to it under a mistake 
as to a matter of. fact essential to the agreement, the consent is not 
free and the agreement is not valid in law. 

Once baving given. a paramount position to Consent by section го. 
ofthe Act the Legislature should have retained its weight .and 
importance in every one of the sections 15, 16, 17, 18, 19, 19А and 
20. It should and could have been consistent throughout. .Unfor- 
tunately it has riot been so. Its not-being 80 has been responsible 
for much confusion in the mind of (ће Judges. dod the practising 
lawyers and has thus affected the administration and application of 
the law'of contract in India. : "€ 

* We must however mention here that Consent however important 
in the law of. contract cannot affect the other three elements enu- 
merated in section то of the Act. Thus Consent cannot affect 
competency. It cannot make unlawful consideration lawful nor can 
it make an agreement with No consideration valid exceptas provided 
in section 25 of. the Act. Nor can it affect section 27 or 
section-28 of the Act. Likewise consent cannot make an unlaw- 
ful object lawful and thus affect public policy. Still in its own 
proper sphere consent goes to'the very root of, an agreement and 
therefore of: the very: law of contract itself. The interpretation 
clause of the Indian-Contract Act in its clauses (a) and (b) makes 
this quite clear. It however uses the word Assent in the place of 
the word Consent. - 
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46007 Sos. 17 Notes of Cases: 
ч . Joti Prasad 2. Bahal Singh.’ 
1945, 7 Family DOR Widow's power: to enter into— Reversioner’s right 
"I.L. R. [1946] 2: 4% challenge—Universal legatee’s position, if same as universal 
` y donee. 
' * 7 Joti Prasad, adopted by Msst. “Bhagirathi, widow of Gulzari "Mal, 


again of Saraogi. Agarwal sect filed a suit for a large sum of money * 

, due,on bonds and for possession of certain properties all owned by 

-„Gukari Mal deceased; .challenging the deed, of family settlement 

s e "'eXécuted by .Msst. Bbagiráthi , апа. other. members: of Ње family. E 
Ehe suit was dismissed. . On appeal : "m 

Held (pet Alésop- ard Malih;-J/. bar such deed: of. setilemént 

T fairly arrived at in the interest of , the “peace or: goodwill of 

- the family or its name and reputation жаз. valid and binding ona . 

-réversioner if the property- -demised formed part of the estate and 

that the position of the universal legatee and · the universal, donee 


lc: was ee the same... ; «e o. PME 


NE 
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-Hossrs. Sarupohand Hukumchand. v. The Commissioner 
©з ‚ ...0f Income-tax,. Bombay. 


1944, The Indian Tncome-tas Met (ХІ of 1922 » section. a 2 у Residence Дд 
Ue ru ee з M 
Вот. 528. ^. The agsessees, & firm registered: in . British India, had Ше. 
рг: ‘cipal’ ‘place of -business. in „Bombay as recorded in the regis- 

tration certificate. " It did. business also at Calcutta ‘апа. Indore. 
тас accounts of some «creditors were debited, in -the books of.. 

`ассойпш of ‘the Bombay: ‘firm and. those of- the Indore firm, was 

ve "credited: with & certàin sum paid to.the creditors at Indore. The 
6 _contebtions were-that the place of business for. this particular, i item - 

x “was in Indore and that the sum was not piofit made іп British, India 
* ^ to ' persons” resident in British India and was .not assessable to 


' Income tax. ' On reference.. ‹ 

Р ` Held [pet Kania'd. C. 7. апа: Chagla, уйа а vns can- have 
~ оге than one residence . for the purposes of Income-tax and that a 
remittance or payment made outside British India to a creditor of a 
British Indian firm out of foreign moneys of a firmis not income 
received or brought in: British India: under section 4(2) of the 
.Income-tax Act. - 
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TOPICAL TITBITS, 
` о gh ‘Court. Procedure. Ж; 
(1) | x 
| In the: previous ‘contribution: on ‘the subject® we Баже put, doré iS 
| ward some suggestions for the- simplification of the High Court 
Procedure. In the present one мё shall suggest a few others. 
Translation is something that delays justice. The task may 
'goif European judges. not knowing Bengali are not allowed to 
sit on the Bench. There was a time, when first class European 
judges were .not rare, when British “juridical intellect was vastly 
superior to the Native one. . Those. days. are gone. Indian judi- 
cial intellect has resurrected itself and every High Court of India 
will testify that the table i is now .turned,. that the analytic visions 
into situations of fact and law of the. Indian. judges is. vastly 
superior to those of English judges particularly of the I. С. S. ones 
and the ones chosen from communal- considération. This bes = 
` ing the case we suggest that in the new period „that is coming 
- . after -the, New Constitution which. may „yield the substance of 
freedom, English judges not knowing the :Bengalı language 
thoroughly should not be. allowed to. sit on the. Bench. though 
English, so-nice a language | for legal thought and expression, may 
_be allowed to remain the language of the court till. Hindi .settles 
down as such throughout India as ig the Congress plan. 
. Yet another reason for confusion and judicial delày.is the 
. distinction between the two bars, the barristers’ bar and advocates’ 
bar. Of „late some steps have геп taken -to do, away With this 
-distinction but it still continues. There should be.one bar and ° 
one bar only after the new constitution comes into force апі; Ње 
. continuation of the-barristers’ bar with so few. white skinned per- 
sons and such a moderate legal- worth, would be a disgrace -and a 
_slur on the Indian nation.. Legal. scholarship. and ability: in the 
. two bars are almost equal and sometimes the - Advocates” (Bar 


EF 
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shows more of them. Why then this distinction of dress and 


rooms and halle when the reason for them has completely dis- 
appeared.? Let the two bars blend up and act in co-operation. If 
they know how to improve their fate by removing the bar of the 
admission stage in second appeals and other hurdles, they will 
together prosper in the new age that is coming. 

We do not see any reason for Chamber Examination and 
examination for enrolment as attorneys. "The High Court may at 
once reduce its work by dispensing with both. Pleaders with 


` five years practice in the District Court and seven years practice in 


* . Lower courts should be allowed to enter High Court bar without ` 


any hindrance and this will-not bar out meritorious candidates 


' from the High Court. As for examination for Attorneyship: the 


whole affair is unnecessary. A Bachelor of Law degree with clerk- 


"ship with advocates for three years and a viva voce examination of 


the chamber type ought to be enough for entry into the line, if the 
line itself is to continue after the New Constitution. 


There is yet another step by which High Court procedure 


"+ шау be made simpler. It is the continuity of à Bench at least 


"fora yearand abolition of weekly or biweekly changes. Here, 


- too, we challenge the custom in the interest of speedy justice. For ` 


if the suggestion һе accepted, records of all the cases may 


‚ remain in the room of the judge under the custody of the Bench 


D 


- Clerks who nowadays are all highly educated men and the Bench 


clerks themselves may directly supply them to the advocates of 


` parties ‘whenever required betwen the hours from 4 to 6 inthe 


afternoon, two special clerks being appointed for this purpose for 


-each Bench. We do not see thé quality of judges increasing when 


they change seats from one room to another and to what extent, 


‘such change may lead to better justice. it is really difficult to say. 


In the subordinate judge's- court a single judge sits every day and 
some of them at least deliver brilliant judgments. Two High Court 


‘judges sitting together may certainly; do a higher kind of work 
than this and the- question of monotony should not be attached 

too much importance to. There is no novelty in such changes 
'-.for-the-advocates to feel. They know from experience which 


judge із worth how much in judicial ability and never tbink 
that’ а change of- Е can improve'” their quality gwa 


» judges. = 


Miscellaneous appeals generally require very speedy decisions. 


Ме suggest that there should be a separate Bench for taking 


them up. So, too, the criminal motions. As we have. alteady 


M 
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said in the previous contribution there’ should be ‘a free admis- 
sion in the High Court of all civil and criminal revisions and ` 
motions. | ay 
We recommend that Privy Gouncil appeals should go when ~ 
the New Constitution comes in and the Federal Court should be 
the'court of final appeal for all Indian cases and should have an 
* increased jurisdiction covering all matters.-: We.do not know how ' 
many High Courts- remain after the New Constitution. But this 
cannot affect the question of faving only one final” court, of appeal 
for all at a central place like Delhi or Nagpur. | 
` Та our next contribution we intend to offera few more sugges- 
tions on the subject. But what we have offered, if accepted, 
. will in our opinion bike justice in the High Court ` нү 
speedy, ^ — 


Vested Interests. 


Future Legislation of India will have to deal with a difficult 
problem. It is the problem of vested interests. а= 
. By vested interest we do not mean the vested interest: like that 
_of ап -Ofcial Assignee-or a receiver in insolvency. These аге 
- matters for the existing courts {о decide according to codes and 
Б precedents. We mean such interests ав modern political thinkers 
consider as vested and must, according to them, be destroyed. - 
| Тһаз`{һе interest of a Zeminder is vested. He-receives rent 
п from thousands of tenants, pays some government revenue and” 
. appropriates the rest to himself. Не is a middleman between 
the Government and the Ryots or Talukders ‘he interest of 
the founder of a Factory is a vested interest. He employs men 
in thousands and earns money in millions every year through · 
the labour of these poorer citizens. His only initial asset is 
. money and some power of organisation. So, too,- the ‘iriterest of 
the managing agent in a limited company ‘is vested. For twenty 
years certain he sits tight on his ‘managerial throne and sucks the 
blood, if not the lifeblood, “of the institution; to wit,- -of the com- ' 
pany under his control, irrespectivó of what the other workers 
-might or might not receiye.- Again, an estate quite by chance has 
coals underneath in addition to valuable upper soil. This, enriches 
a particular person or personality. This, too, is vésted interest. 
On the background of the bigger politics of India the Indian 


` 
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Native princes who own vast territories and amass money in 
millions also look like porong having tremendous vested interests 
in them. : У 
The nature and extent of these different kinds of vested 
interests are thus different. Some are based on talent and рет. 
sonal initiative. Some are based on time and tradition. Some . 
are based on mere chance such as discovery of -collieries and ` 
others again are based on dishonest manipulation of other people’s 
wealth. Modern State cannot but take all these points into con- f 
sideration. The admitted aim being nationalisation of all the: 7 
resources of . the land in the interest of the majority 
of citizens, the state must determine the extent to which this*^ 
nationalisation should go. But initiative also is a great thing both- 
in individual and national life; The State -or futuré legislation 
of India must therefore so handle the situation that personal 
initiative may not be affected and the personal factor which modern 
jurisprudence is reacily and to a very great. extent recognising may 
not receive a set-back. - Я 
. There are certain ancestral interests which requires careful 
handling. We should not follow the west where west“is wrong 
or is only doubtfully right. Where, therefore, adjustment in a nice 
way, giving satisfaction to all parties is possible, political leaders 
should not hastily. run-to legislate alongt he line of destruction. 
Every estate or State is a political unit and every Zeminder or 
Native Prince is a ruler. And ss. better rulers cannot now be 
assured at the top in these days of bribe and corruption, there is 
no reason why rulers should not be adjusted in their position 
` according to some new and more democratic principles. Extreme 
materialistic democracy of the west bas not done all good to the 
west during the last hundred years. Dishonest politicians have 
mishandled political situations so that “there have been two gigantic 
world. wars during the period. The Indian Legislators should, 
therefore, adjust where adjustment is possible and while adopting 
the policy of nationalisation as a principle should devise such 
means as will avoid violent injustice to any class of people having 
vested interest properly во called. There should also be a method 
and-a delimitation in the matter -of nationalisirig industries so that” 
personal initiative of future generations of men may not be killed in 
anticipation and men may not find themselves within well-cut pigeon 
holes of legislature for all their energies and activities of Ше. 
The age, we can easily perceive, is in the running. We are 

only uttering а few words of caution so that in the.very course of 
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the run for killing vested interests national interests. not only of 
the present generation of men but also of the future ones may not 
ultimately suffer. What is required in modern India is the right 
brain for adjustment of -legislation.in national interest and not 
a mad craze for destruction which may ultimately crash upon the 
head of the nation itself. 


^+ * * * 


Legal Effects of Proved Fads.” 


The expression Legal Effect of Proved Facts has of late been 
‚ very popular with appellate courts. Let us examine it and see how 
` far the use may legitimately go. 

Facts are proved in courts of law before the judges of first 
instance. .On these facts the courts arrive at two kinds of findings, 
Findings of Fact and Findings of Law, a a distinction hallowed by 
use and time.. Some of the proved facts lead to Findings of Fact. 
Others lead to Findings of Law. Both have their legal effect or 
rathér must have it. Because it is some legal rights that are in ques- 
tion in every civil proceeding and it is from proved facts that courts ` 
-come to conclusions as to the rights and liabilities of the parties in 
court. Findings of fact therefore do possess their legal; effect and 
this is visible in almost every decision of a court of law. 

If this be so and if legal -éffect-of some proved facts bea 
matter of law and therefore- subject to the jurisdiction of the 
second appellate.court, the provisions of the Code of Civil Pro- 
cedure as embodied in section 100 require modification. At 
least some groups of findings ‘of fact will easily be observed to . 
have immediate and ‘not penultimate legal effect and the Code 
should say in so many words that findings of fact with such 
immediate legal effect should-be subject to second appeal. 

Let us analyse this part of the procedure in’ ‘some details. 
Facts are proved before the court of law by oral evidence, by 
documentary evidence, Ьу real evidence and by presumptions. 
This is the first step. The second step | is for the court to draw 
some conclusions from these proved facts in relation to the 
issues. Some, of these conclusions touch law. Some of them 
are concerned “only with facts. Some are on the borderland be- 
tween both, The whole case being before the. first Court, the 
‘proved facts leading to findings of law must have at this stage 
their legal effect. Again, before the first Appellate ' Court the 
same set of proved facts leading to some. conclusions may be 
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. re-examined and may producea different legal effect altogether. ` 
This being the case, if the second appellate court holds, as they 
have done in some famous cases and as even the Privy Council 
has done in some cases, that the legal effect of proved facts isa 
question of law and may be re-examined by it, it decides in 
“substance that findings of fact also are subject to reconsideration 
in second or higher appeal. If the matter be strictly viewed 
from this angle of vision, it may even strike a discerning mind 
that not proved facts having immediate legal effect only but 
even those having penultimate legal effect will be subject to second 
appeal. 

We however suggest that section. тоо of the Civil Procedure 
Code must either be allowed to remain as it is and no ambiguous 
expression should be introduced by the higher courts of law to 
extend its field or that such proved facts as have immediate 
legal effect, as distinguished from the penultimate one should be 
drawn in by it for the future guidance of both the bar and the 
Bench. 


„Haridas ‘Saha v. Ramala Sundari Saha. 


[Nasim AH, A. С. F. & Hindley, .] 
Dated 28-6-46. 


Is the judgment-debtor bound to satisfy a decree without execu- 
tion being issued against him? This is a nice question of law 
which arose for decision before the above Hon’ble Bench on the 
28th day of June last in a miscellaneous second appeal. Their 
lordships summarily dismissed the appeal on questions of fact 
which were heavily against the judgment debtor, and equitable 
considerations prevailed with them more than the legal ones as 
ought to be the case in such я case where а wife intends to 
execute a decree for ornaments against her husbands’ parents who 
bave been cruel!o her. But the legal points also in our opinion 
deserved consideration., And one point was, is а judgment debtor ' 
bound to find out his own decree-holder and satisfy the latter's 
claim under the decree in all circumstances ? 

Now in the famous case of Balmukunda v. B. N. Railway 
Co. (1) it was decided that, though it was the duty of the 


(т) (1927) I. L. R. 55 Calc. 26. 
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judgment debtor in ordinary money decree to find out his creditor 
or іа technical language run after him ard. pay. him. the. decretal 
dues, it is not so when the decree is for the ‘restoration of move- 
ables and in the alternative for the payment of their price to 
the decree-holder, In the case of such a decree which is a 
decree under Order XX Rule то, the judgment-debtor is not bound 
to find out the decree-holder. But the décree-holder must first 
apply to the executing court for the delivery of the specific move- 
able and in case they are not restored or are incapable of restora- 
tion, he, the decree-holder may proceed , to execute the money 
portion of the decree. - 

In the instant case of Haridas-y. Kamala Sundari the 
decree-holder did` not apply for the execution ` of that part of 
the decree which ordered delivery within:a month of the specific 
moveables and still the lower appellate, court. held tbat the money 
portion of the decree, which was at best. an alternative, could 
be executed without the execution first “proceeding against the 
judgment debtors on.-a formal application for the delivery of 
goods. This in our opinion was at best a questionable one. 

There was a nicer point to consider in this particular appeal. 
Suppose the court passing the decree orders” that the specific 
moveables must be restored to the decree-holder within a month : A 
otherwise the alternative execution for money must proceed and 
suppose, again, that the decree-holder does not apply in execution 
for the delivery of the specific moveables within -that- month and 
allows it to pass; Wull the decree-holder- be entitled to execute 
the alternative money decree ? If he- cannot,- what will be his 
remedy at Law ? -7 > 

In our opinion based on the famous decision of Balmukunda 
v. B. N. Railway Co. (1), the décree-holder cannot proceed 
directly in such a situation’ io execute the alternative. money 
decree and this for two reasons. Firstly it is his own default 
that is responsible for non-execution in time of the decree in 
- specie. Secóndly, the executing court' will be -going behind the 
spirit of the. decree taken às a whole if, imsuch а situation, it gives 
an extra privilege to the defaulting decree-holder, The procedure 
iu such a situation to avoid’ Bross injustice to the decree- bolder may 
be twofold 

(a) He may move the executing court by, application under 
section 151 to invoke its inherent power. i 


(1) T L L. А; 55 Cale. аб, 
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* (b) ar there be- an, appeal ' byt the.: judgment ‘debtor; ‘he, the 

= "n: decree-holder. may try to secure from’ the appellate” court а modi- 
sz “fied d: crea so that the portion of the original dectée fixing, 
"time limit for the ‘restoration of the Specific moveables may ‘either 

be modified" or deleted ‘under the circumstances of the case. 

E will be illegal to- ‘hol dtin - such a situation that a. decree holder 

who-has defaulted ‘in the matter of a procedure for execution by 

= notapplying in “due time, for execution for delivery іл. . specie , of 
“the moveable property would’ till hava ‘the right. to execut e the 
alternative money decree. The fact that the. decree itself direc- р 
ted delivery within a, certain tims cannot ‘matter: in such a .situa- 
^ tion. For, as we have pointed: “out already, the- judgment « debtor 
“іп a decree under Order. XX Rule ro is not bound to find ‘out 
‘his creditor at his peril ‘as is the case in a pure money “decree 
DNE . which can- immediately: “proceed without ‘exscution, against. the 

2n person of the judgment, debtor if ne be in court at the moment. 
х "i' While: pointing out this angle of vision. же mean.no disrespect 
UO чочһей 1огазбирз; ^ Оһ the: other hand же think that they ‘only 
. did justice to the paiticular case by ‘deciding . it in the Way they 
~ "did'though' the. legal aspect af ihe matter could be „more ‘minutely 
probed эй discussed if- the appeal j ia question. were. „admitted; 

^ Qo &c. 
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А - "Notes of. Cases. 
"Sree Rajah Mantrigragadha Venkata йй Ban: 
mm . Bahadur Zamiadar баги о. Sree Rajah Mantri- : : 
DE _pragadba Venkata Hanumantha Rao: . ... 
i ` Bahadur-Zamindar баги, + | 
-Code of Civil Procedure (Ait V of 1903}, section s4—Decree sent 


1945. ` | _to ‘Collector for effecting partition under Еўга of. : 
I. LR. [1946]: “Io a suit for. -parti.ion of the revanue-paying esta e-a.preliminary 
Mad. 1o. 


' decree for. parution was seat. to the Collector who has it effected by 
a Sub Collector and sent. the proceedings to.the, Court which;after 
|». , hearing the petitions of. objections , and, arguments , regarding juris. 
^: CC diction to heat’ the sime. dismissed those objections. Ол, Appeal 
ihe Division. Bench referred. the matter to Full Bancn-:- 
| ` Held [per Leach С. Ju у Lakshmana Rao.. aid. aden 
С Ayyar, J7-\—that the Court sending a decree to the Collector. for 
effecting, ; a partition, under, section 54 of the Code has no-jurisdiction 
"to hear objections. to or modify the partition. made: by the Collector 
Ё * or his subordinate and that no order of the Court on the partition 
"x cc by: the Collector is necessary: ЫР ar р uie hie 
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‘NOTES OF CASES.. 
- Haria v. Kíng-Empsror. 
Criminal frial S Sentence, High Ceur?s рш to enhance even pum 
the accused Served out. the original. sentence.. 

One Sabru Mia was sentenced .to six "ionths' rigorous imprison- 
ment for a conviction under | section. “412 ‘of. the Penal Code by ће 
Additional Sessions- Judge of Bhagalpur. The: appeal by the accused 
was admitted and а rule of enhancement of? sentence was issued. 

«Ат the time of hearing, the accused. had already -served out his 
‚ “sentence and had been discharged from ji for some three months 
at least : 

Held [per Meredith and Zmam, PA that: it is within ibo power 

ofthe High- Court- to enhance a sentence -of an accused person 
although he may have served out his original sentence and has been 
. discharged from Jail, 


` 
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Я In Fe. a a Pleader. ^ 


Legal] Practitioner—Appearing for \decree-holder— Purchase of- pro- 
perty in the name of the clerk’ га? Court sale—Subsequent 
transfer of property to ремня wife - if FIGHT mis- 

© conduct. —— 

-Where a pleader acting for ‘thie Aiea kolda purchased pro- 
_ perty, sold in execution of his client's decree; surreptitiously 
‚ in the пашё оѓ his clerk - and later had it transferred to his 
wife : ` 
Held [per Lionel Leach С. Ss Sear and Yahya_ Ali, JJ. L 
that though his conduct was open to- criticism. he could, ‘hot _be 
held guilty of professional misconduct. © *.- — 
Alagirisami v. Ramanathan (i) referréd’ to, 
(1) (1886) 1. L. R. 10 Mad. 111. 
8. C. s! apis due T 
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ANT s DIIS dere DELE: 
х 1946, te Oe Legal рта: 2 Pd s 54 274 of P Sp) йун 4 
LL R. 25 Pat.. ^ whether ‘applicable = Mikhtear: “enrolled; as аў ая Adgorate of the 
M 85.8. de Bombay: н gh Court. bute never practised: there, СА entitled . foc 
dc оу. . practise as: an~Adbocate н the: Court a ‘subordinate fo. the. Patha . 
5 : ARA. SIBI Cu 2 sp кум HC у gre tt 
И -2Мт, Sinha; a muktitear si 619095, ‘wid: E a ibe arid | 
EN 9 NR ` Advocate. ‘of the. "Bombay. "High* Court ünder- the: ‘Bar Councils 


= Act 1926 after passing- thé, ‘Bombay’, 'High-Court” Examination, but 

` he never practised- there. т ; While practising., in‘a~ district. in; Bihar, - 
Er a F1 he- was addressed _ а Лебег Ъул thé Registrar, Райа High: Couit, І 
И stating: thát-lie was: not “entitled: to practise: ав“ miukhteàr, ‘unless 
“he “renewed his Mükhtearihip. license anally. Ôn reference: ae 


apoph 


que : „Ваа {рег -Agaribaila- A, б.у; Imam aid Раз, J7}+that ‘the 
сао of section; Legal Practitioners Act. 1879 did not Apply = 
ада therefore he was entitled to practise: as an Advocate in thes 











ои" - Courts subordinate to. the. Patna- High“ Court: . ОИЕ уз 
Ы Ee ы, te District Judge Anantapur v: к, v. Rama aid i ) followed: - 
* огам AA в. Mab FB е ae | 
g. с. эү © eem га Pi EE Е zm | 
| І * m Е Ат. wok ч. - > = v. ж м * i 25 
uu. CUI POS : Ganpat Jivaji о. King Emperor. РОР: T 
^ o0 1944. . The ‘Criminal Procedure Code- Améndiheni Ad (XX VI of 1943)— 
"d L. R [ий 7 Insertion of new section, gyrA- ig dÀe Criminal Procedure Code . 
Bom. 74 Е.В. — (Act V of 1898)—Powers-of “Hi, gh: ‘Court: to hear ане from - 
E aoa UE E. ~ jury trials before the High. Court. of Sessions. - TEN @ 
КЎ QT Pr Е <The appellant was “convicted ‘ -of murder and sentenced To 
mo EN Mr. Justice. Macklin to death in “the High Court Sessions. .-On 
x ene x "appésl: under ‘the Critninat Procedure “Amendment Act F 
| ot 1943) i AA TUM EC pA. 
= Am Held [per Chagla, Торі and? Weston, Jr. uL. under the 
ee " ` amended section 411À, | once the leave of the appellate, Coürt or 


the ‘certificate of the Judge: who tried the' ‘case. "has. been obtained, 
А "the Court of appeal has all the: powers | that’ ith as “when. it шеи, 
ordinary, criminal appeal о оп, facts, m : 
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"Go verior саба if Cólinoll s z: Debi һај. . 
Railways Ag (IX oj / 4650) йи J5- Nän deliery. of insigni 

— When. ratlivays йн aim protections: T iio 

Debi Sahai” “booked "parcel" of r^s articles Бы at 
Rs. боо - with. the: "Railway. ;Conipany . ‘without, 7 “Paying ап addi- 
tional- amount < -by : Sway, Sof. “compensation” for. increased risk, 
The suit by Debi “Sahai ‘who ‘proved - -non-delivery™ “of: ‘consignment 
жаз decreéd for Rs. "Joo "thé ‘value ‘of the: silverwates at the- date of 
the institution of tlie: guit. In revision : MSS Xo wu e: y: 








Held [per Verma and: Bennett, Л. ]--thàt the railway’ adminis- 


tration ‘was responsible for the loss and - "could not take advantage 
of section 75 of the Railways ‘Act and’ ‘that i in estimating: the value 


of articles; their value if^ these “werd delivered iù ;ordinary: course" 


and not at the time the: suit ‘is instituted is the criterion. 
8. C. E E -—UT cvy Ves xU EE 
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Mum um Bahori Lal v. Sri Bam. : 
Provincial’ Insdloency Act (1 y of 1920), section 26(2) Plaintiff 
adjudged insolvents on the application of the defendants— Adjudi- 
cation annulled. by the appellate Court as made -maliciously 
and without reasonable and Probable. cause — Suit for damages, 
whether maintainable. s 
E 88. Ran and joti- Prasad асаана respondénts presented 
an; pplication / "for insolvency against Bahori Lal plaintiff and 
others alleging that: they were- concealing . and disposing of their 
property defrauding. the creditors: and they were- adjudged insol- 
vents and their property Was seized Љу" thé Official Receiver. On 
appeal the order was set aside, their. property released and they 
“were allowed costs of both the courts. Thereafter, Bahori Lal 
instituted a suit against Sri Ram for recovery: of damages. as’ the 
application for insolvency was “made ` ` maliciously and without 
reasonable. and probable cause, which was decreed in part. On 
appeal by Sri Ram, the appellate Court though. concurring. with the 
finding of the first Court-held that the suit for. damages was not 
legally maintainable and allowed.the appeal. On second appeal: 
Held [per Wali-ullah and Sí&Aa,. J7-\—that a suit for damages 
against a- person prociiring - -adjudication of- insolvency- against 
another]maliciously and, miihont manoni and- probable cause, 
was legally maintainable.” TELA COEM 
Le ` , A ! 2 
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E "рй Rath » тәй Nath Tewari.” 


+ yee ` X VAR Ж ж, 1, 
"Contrad- P (ix 262): peu tiri ri P 
P aimed: as damages for. breach of, contract.: СЕ ce tery . 
* Tribeni Nath- entered into, ай *agieenient - on ath. July 3840, А 


d Digbijai- Nath `. to purchase certain . fights in the latter's- 
, forent for Rs. "27280 and paid Rs. доот: and due: to “difference - of 


| "opinion wher the parties fell. ош һе instituted--a- suit -for recovery . 


-of Rs. 4001 with damages amounting” to Rs; 1200 ‘or -iny:the . alters 
-native a sum of-Rs, 611 Бу. way, of- ‘interest on-the said- sum ~of 
Re. 4оот. The. defendant: ‘admitted receipt, оѓ: Вз, 54981: but ~ 
-denied liability. - - The Jsuit- was decreed for. Re 400E together ` 


E = with» interest thereon. Amoubting. to’ Rs.* б: RÉ- clalinéd; -On 


‘appeal : ау EEE 2a 2c s CERE Ж 2. 


‚„ Held | [per Allsop and Bennett, J: ва there і із no authority - 
‘for: the ‘proposition that interest ‘cannot be claimed by way of ^ 


damages for -breach:: of ` contract- KOT aéction 73. of the Con- 
-tract. Ach. s tap tt ial ЖАГ Let | 
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~ Narayanan- Nambudripad D -Boopattimma,.. 


| Landiori and fenanit— Rent. payable i їй ; Mind Suit Yor body i РЕ 
Date Jor- determination. of. market valus of the produce.’ | 


. The рош before the Full Bench for. decision was- Whether? 


- in a case where rent is payable i in-kind and the landlord is. suing” 
- - to, enforce: payment he is entitled to take the -market price- ruling . 


оп- {һе date of the institution of.the-suit or "whether he, must 
accept price ud onithe бел when. the кош should ш bun 7 
delivered to-him :- ` . `. - E: - i 


c 


` Held; (per Zeach C. p >» Lakshmana Rao «а: Kus ` 
Raman, J/-]--that: the landlord is entitled: to recover its value , 
accarding to the m&rket'price ruling on the date ‘when the. sproduce " 
‘should have teen delivered td him, ànd not according to the: ‘market `` 


price ruling on the date of the institution ofthe suit. — ^ A 


' Various case: Jaws reviewed. | Ж du Сш | Мачы США 


S. C. 
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